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Note: The attention of those interested in following currently the cease and 
desist orders of the Commission is invited to the advantages offered by the Federal 
Register, which is published daily by the Division of the Federal Register, 
National Archives, and sets forth, among other things, current orders and regu- 
lations of the different Government establishments, which have general applica- 
bility and legal effect. 
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enforcement granted December 20, 1948. 171 F. (2d) 484. 
REAR CO SIVUB: LTGS UN Cs ee Se 8 os See ee ee 
Petition for review filed in Court of Appeals for the 
Third Circuit on July 26, 1948. Petition dismissed Decem- 
ber 2, 1949. 
PUVA SCO AT COR Pr nite Se are ee ek tees SO 
Petition for review filed in Court of Appeals for the 
Second Circuit on September 24, 1948. Order modified 
December 8, 1949, 46 F. T. C. 253, and petition dismissed 
January 20, 1950. 
CROWN MANUFACTURERS ASSOCIATION OF AMER- 


Petitions for review filed in Court of Appeals for the 
Fourth Circuit by Bond Crown & Cork Co. on October 
2, 1948; by Crown Manufacturers Association of America 
and 13 others on October 4, 1948; and by Armstrong Cork 
Co. and Joseph C. Feagley on October 11, 1948. Order 
modified and as so modified affirmed and enforced August 
22,1949. 176 F. (2d) 974. 
GOLDILONEAST UDIOS WING! (Bil AL 2222. 25-2 se 
Petition for review filed in Court of Appeals for the 
Second Circuit on November 4, 1948. Order modified and 
as so modified affirmed July 5, 1950. 183 F. (2d) 257. 
SPR aN EG MAGE NU OUND et 9s ce I ee ee 
Petition for review filed in Court of Appeals for the 
Tenth Circuit on June 1, 1949. Petition dismissed for 
failure to prosecute April 12, 1950. 182 F. (2d) 350. 
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TABLE OF COURT CASES IN VOLUMES 1-45 INCLUSIVE! 


Abbreviations: S. C.=U. S. Supreme Court; C. C. A.=Circuit Court of Appeals; S. C. of D. C.=Supreme 
Court of the District of Columbia (changed on June 25, 1936, to District Court of the U. S. for the District 
of Columbia, and identified by abbreviation D. ©. of D. C.); C. A. of (or for) D.C.=U.S. Court of Appeals 
for the District of Columbia (prior to June 7, 1934, Court of Appeals of the District of Columbia); D. C.= 
District Court. Hyphenated numbers refer to volume and page of the F. T. C. Reports, the number 
preceding the hyphen denoting the volume, the numbers following, the page. Citations such as 1S. & 
D.—,28.& D.—, or 3 8.& D.—, refer respectively to the volume and page of the three volumes of Com- 
mission publications entitled ‘‘Statutes and Decisions—Federal Trade Commission, 1914-1929,” “‘Stat- 
utes,”’ etc., ‘1930-1938,”’ and ‘“‘Statutes,”’-ete., ‘1939-1943, in which are published Commission court 
decisions for said periods. 


Ace Auto Supply Co., The, et al-.________ (C. C. A.) 32-1891; 3 8. & D..375. 

AdolphtKastor &. Bros., Ine os - 2. 252.5 (C. C. A.) 37-818; 3 S. & D. 612. 
138 F. (2d) 824. 

AGN AIAG Ea aM OL ies eee ae eee eee (C. C. A.) ‘“Memoranda,”’ 20-739. 

Av Ha staley. Mig...Cos etral 2. ae. eas (C. C. A.) 36-1126; 3 8. & D. 556; 


135 F. (2d) 453; 144 F. (2d) 221; 324 39-677; (S. C.) 40-906. 
U. S. 746; (65 S. Ct. 971). 


Aetna Portland Cement Co. et al________- (C. C. A.) 43-1101; 45-1063. 
157 F. (2d) 533. 

Deri PAGANS es 82 te ee ek ee (C. C. A.) 32-1871; 3 8. & D. 358. 
118 F. (2d) 669. 

Algoma Lumber Co. et al.2____...----.+-- (C. C. A.) 16-657; 2 S- & D. 158; 
56 F. (2d) 774; 64 F. (2d) 618; 291 U.S. 17-669; 2S. & D. 221; (S. C.) 

67; (54 S. Ct. 315). 18-669; 2S. & D. 247. 

Allen. B:.Wrisley:Coset ala.Js2f-.. + 2. (C. C. A.) 31-1815; 3 8. & D. 250. 
113 F. (2d): 487. 

Alle-Rhume Remedy Co., Inc., et al___--- (C. C. A.) 30-1613; 3S. & D. 170. 

AllicdwRaperMillsves is 4 5 ess a (C. C. A.) 44-1532. 
168 F. (2d) 600. 

Allied Pharmacal Co., Inc., ete__.-------- (D. C.) 31-1905; 3 8. & D. 704. 


Alma’s Home Made Candies (Mrs. Alma (C. C. A.) 38-919. 
Loughran et al.) 
143 F. (2d) 431. 


Aluminum Co. ofeAmerica._ >. 22. ----~-- (G3 ©: A.) 5529 sl Sie 2155 
284 Fed. 401; 299 Fed. 361. 7-618; 18. & D. 260. 
Amasta lmportinesCorp_. 4. 23-22. -5.--- (C. C. A.) 44-1451. 


1 Interlinear citations are to the reports of the National Reporter System and to official United States 
Supreme Court Reports in those cases in which the proceeding, or proceedings as the case may be, have been 
there reported. Such cases do not include the decisions of the Supreme Court of the District of Columbia, 
nor, in all cases, some of the other proceedings set forth in the above table, and described or reported in the 
Commission’s Decisions and the Commission publications entitled “Statutes and Decisions—1914-1929,”’ 

_ “Statutes and Decisions—1930-1938,”” and “‘Statutes and Decisions—1939-1943,’’ which also include cases 
here involved, for their respective periods. 

The two earlier publications also include Clayton Act cases bearing on those sections of said Act adminis- 
tered by the Commission during the aforesaid period, but in which Commission was not a party. AS 
above noted, they are respectively referred to as 1S. & D.—,28. & D.—, and 3 8. & D.—. For ‘““Memo- 
randum of Court Action on Miscellaneous Interlocutory Motions” during the period covered by the second 
compilation, namely 1930-1938, see said compilation at page 485 et seq. 

2 For interlocutory order of lower court, see “‘Memoranda,’’ 29-1966 or 2 S. & D. 487. 
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Amber-Ita (Ward J. Miller) .-.----------- (C. C. A.) 21-1223; 28. & D. 329. 
Mee iclieansa, NOntetraleae ae aaa aes (C..C. A.) 22-1149; 28. & D. 347; 
84 F. (2d) 910; 94 F. (2d) 802. 26-1501; 2S. & D. 439; 31-1828; 
38. & D. 261. 
American Army and Navy Stores, Inc___-- (C. A. for D. C.) 23-1392; 2 8. & 
D. 358. 
WAMMericane ©anciya © Ome mer ee ae eee ee (C. C. A.) 27-1683; 2 8. & D. 467. 


97 F. (2d) 1001. 
American Chain & Cable Co., Inc., et al___ (C. C. A.) 38-825, 896. 
139 F. (2d) 622; 142 F. (2d) 909. 


American. College setialss: sotee ss Ss ees (C. C. A.) 30-1674; 3S. & D. 222. 
Atnericany Drug) COrpy sess eee ae ae (C. C. A.) 40-930; 43-1198. 
149 F. (2d) 608. 
American Field Seed Co. et al__-_-------- (C. C. A.) 30-1648; 3 8. & D. 200. 
American Medicinal Products, Inc., et al-. (D. C.) 30-1683; 3 S. & D. 230; 
136 F. (2d) 426. (C. GC. A.) 36=1167> 3° SP aD: 
591. 
AMERICAN OnuUtt © Om =e es ae nee e eee (C. C. A.) 138-607; 2S. & D. 68. 


38 F. (2d) 547. 
American Steel and Wire Co. of N. J., The, (C. C. A.) 34-1862; 38. & D. 491. 
et al. 
American Steel and Wire Co. of N.J.,U.S.v_ (D. C.) 43-1241. 
American Television Institute, Inc., U.S.v_ (D. C.) 36-1175; 3S. & D. 735. 
Americanw lL obacco: © 0 meee a= eee ee (D. C.) 5-558; 1 S. & D. 239; (S. 
283 Fed. 999; 264 U. S. 298 (44 S. Ct. C.) 7-599; 1S. & D. 341; (C. C. 
336); 9 F. (2d) 570; 274 U. 8. 543 A.) 9-653; 1S. & D. 438; (S. C.) 
(47 S. Ct. 668). 11-668; 18. & D. 615. 
America’s Medicine, etc. (Harry 8. Benham). (D. C.) 29-1629; 3S. & D. 642. 
Anchor Hocking Glass Corp., Lancaster, (C. C. A.) 34-1789; 3S. & D. 426. 
Ohio, et al. 
124 F. (2d) 187. 
Antisepto Products Co., ete. (Edward L. (D.C.) 29-1637;358. & D. 649. 
Jenkins et al.) 


AMP Wee ser OOrs Loess tas. me ee (C. C. A.) 40-921; (S. C.) 42-909; 

149 F. (2d) 424; 328 U. 8.193 (668. Ct. (CC. C. A.) 43-1222; 44-1455. 
932). 

‘Ardeliey mevlelen-e- 20 kee eee eee (C. C. A.) 28-1894; 3 S. & D. 59. 
101 F. (2d) 718. 

Arden, Inc, Hhizabeth, et alo == saesee. (C. C. A.) 42-916. 
156 F. (2d) 132. 

Arkansas Wholesale Grocers Ass’n_______- (C. C. A.) 11-646; 1S. & D. 593. 
18 F. (2d) 866. 

ArmandCon tncrret ale cme eee. eee (C. C. A.) 21-1202; 28. & D. 310; 
78 F. (2d) 707; 84 F. (2d) 973. 22-1155; 2S. & D. 352. 

Armour, & (Co 3se= tas eee ese as aha (C. C. A.) “Memorandum,” 20- _ 

745. 

Army and Navy Trading Co____________- (C. A. of D. C.) 24-1601;2S. & 
88 F. (2d) 776. D. 374. 

Amold Stone. Coiicu. Wa ote ee (C. C. A.) 15-606; 2S. & D. 123. 


49 F. (2d) 1017. 
Aronberg, Earl (Positive Products Co., etc.). (D. C.) 29-1634; 3 S. & D. 528; 
132 F. (2d) 165. (C. C. A.) 85-979; 3.8. & D. 647. 


3 Interlocutory order. See alsol S. & D. 721. 
4 For interlocutory order, see “Memoranda,” 28-1965 or 2 8. & D. 485. 
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Aron Morris, et al. (Globe Printing Co.)____ (D. C.) 36-1130; 3 S. & D. 560. 
50 F. Supp. 289. 
Arrow-Hart & Hegeman Electric Co_______ (C. C. A.) 17-658,.683; 2S. & D. 
63 F. (2d) 108; 65 F. (2d) 336;291U.S. 211, 233; (S. C.) 18-691:258. & 
587 (54 8. Ct. 532). D.,.267. 
ATtLOOIMPCOrpY 634i see fee wks ed go (C. C. A.) 18-680; 2S. & D. 256. 


Artloom Corp. v. National Better Business (D. C.) footnote, 15-597. 
Bureau, et al. 
48 F. (2d) 897. 
Associated Laboratories (Milton Irwinetal.)._. (C. C. A.) 38-906. 
143 F. (2d) 316. 
Associated Laboratories, Ine______________ (C. C. A.) 41-423. 
150 F. (2d) 629. 
Associated News Photographic Service, Inc., (C. C. A.) 35-978; 3S. & D. 527. 
et al. 
Atlantic & Pacific Tea Co., The Great______ (C. C. A.) 29-1591; 38. & D. 146. 
106 F. (2d) 667. 
Atlas Health Appliance Co. (Jacob L. Gold- (D. C.) 31-1897; 3S. & D. 696. 
man). 


BAER Ve Sal GOL Geet: tee FT eye 5 (G. C. A.) 30-1667; 3S. & D. 216. 
Aviation Institute of U. 8. A., Inc________- (C. A. of D. C.) 21-1219; 28. & D. 
326. 

Aver. Harriet Hubbard, Inc® <5 -_..__-. =. (C. C, A.) 10-754; 1S. & D. 569. 
15 F. (2d) 274. 

Balditt, Rene Py (Clito; Cods-2e. =... - (D. C.) 31-1894; 3S. & D. 694. 

Balinese aioe: 6 eet ee fg My vey (C. C. A.) 11-717; 158. & D. 666. 
23 F. (2d) 615. 

Baltimore, Grain Co,yetale 2c. 252-2 CD: ©.) 5-5 783015 Side Dae 204s 
284 Fed. 886; 267 U. 8. 586 (45 S. Ct. (S. C.) 8-632; 1S. & D. 408. 

461). 

Baltimore Paint & Color Works, Inc__----- (C. C. A.) 14-675; 2S. & D. 75. 
41 F. (2d) 474. 

Barager-Webster Co____-.--------- eee (C. C. A.) 26-1495; 2S. & D. 434. 


95 F. (2d) 1000. 
Barber, Hiram (Motor Equipment Specialty (D. C.) 36-1174; 38. & D. 734. 


Co.), U.S. v. ; 
Basico eroguets.©O ees eo seas eces (D. C.) 3-542; 18. & D. 876. 
260 Fed. 472. 
Battle Creek Appliance Co., Ltd__-_------- (C. C. A.) 21-1220; 2 8. & D. 327. 
Bayik Cigars lic rere J6 233 28. ok Sek (C. C. A.) 14-679 (footnote), 708; 
28-1958, 3S. & D. 110; 29-1574; 
‘ 38. & D. 1381. 
Bazelon, Mitchel A., et al. (Evans Novelty (C. C. A.) 34-1806; 3S. & D. 441. 
Co., etc.). 
Bear Mill Manufacturing Co., Inc_-------- . (C. C. A.) 27-1685; 28. & D. 468. 
98 F. (2d) 67. 
IBeech- Ne backing Ose wes ae aes ee Se eee (C. C. A.) 2-556; 1.8. & D. 54; 
264 Fed. 885; 257 U. S. 441 (42 8S. Ct. (S. C.) 4-583; 1S. & D. 170. 
150). 
Belmontelaboratories. Incasss.-2—.--=.6—— (C. C. A.) 28-1941; 38. & D. 97. 


103 F. (2d) 538. 


5 For interlocutory matter, see “Memoranda,” 28-1968 or 2S. & D. 489. 
6 For interlocutory order, see ‘‘Memoranda,”’ 20-744 or 1 S. & D. 720. 
7 For order of Circuit Court of Appeals on mandate, see “‘Memoranda,” 20-741 or 1 8. & D. 189. 
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Benerés Sons, "ines Jones = ae— ae =e (CG: @. A.) 7-612" 1 Si. & D. 354: 
299 Fed. 468. 
Benham, Harry 8. (America’s Medicines, (D. C.) 29-1629; 3 Ss. & D. 642. 
etc.). 
Benham, Leland F. (The Zelle Co.)-------- (D- C.) 29-1631; 3S. & D. 644. 
Benton Announcements, Inc___-------==1- (C. C. A.) 85-941; 38. & D. 495. 
130 F. (2d) 254. ; 
Berkey & Gay Furniture Co. et al_----__--- (C. C. A.) 14-679; 2:8. & D. 91. 
AQ B.~(2d)) 427. 
Berryasetd Conctvals ease ame aa eee ae (C. C. A.) 30-1649; 3S. & D. 201. 
109 F. (2d) 1012. 
Bethichemmteel\ Costa = a= a (Ds C:) "(S.C voieDs C+ Fivotnote, 
3-543. 
BiddlewRurchasing Con etallse=2 === 22225 —5" (C. C. A.) 26-1511; 28. & D. 447; 
96 F. (2d) 687; 117 F. (2d) 29. 32-1840, 1867; 3 S. & D. 331, 
354; 33-1796; 3S. & D. 391. 
Blackstone Studios, Inc. et al_________-__-_- (C. C. A.) 35-978; 38. & D. 527. 


Block, Sol., et al. (Rittenhouse Candy Co.)__ (C. C. A.) 26-1497; 28. & D. 436. 
Blumenthal, Sidney, et al. (Rittenhouse (C. C. A.) 26-1497; 25S. & D. 436. 
Candy Co.). 


Bob: EHofeller Candy Coz 28. 24-222 ===2=2= (C. C. A.) 22-1138; 28. & D. 338; 
82 F. (2d) 647. 34-1842; 38. & D. 473. 

Botkenstettevet ale ae ae Se ee (C. C. A.) 36-1106; 3S. & D. 539; 
134 F. (2d) 369. 41-449. 

BonitayCoweiheretrals 1s 5s. ae ee Se (C. C. A.) 22-1149; 28. & D. 347; 
84 F. (2d) 910. 31-1834; 3S. & D. 267. 

Boulévard*Candy ‘Cots = {42 22 S22 22-4222 (C. C. A.) 35-955; 3S. & D. 507: 

Bourioisincexctaleeee = en. ee (C.-C. A.) 27-1706; 2S. & D. 475. 

Boyerse Candy, Leemeest: J222. Sixes eee. (C. C. A.) 84-1857; 3S. & D. 487. 
128 F. (2d) 261. 

ISAO: aoe 10, di. ee Se Ree een eae (C. C. A.) 29-1577; 38. & D. 138. 

Bradleys Jamess) S26 2a 22) 92-22 ese Se (C. C. A.) 12=739; 1S. & D. 700. 
31 F. (2d) 569. 

Branch, Joseph Glee 2 ese cece st (CHER AS) S8=8br- 
141 F. @d) 31. 

Breakstone*oamuel® 2. Ve joa .42_ Tee (C. C. A.) ‘“Memoranda,”’ 20-745. 

IBxechite Cain val © 0 meee eae eee (C. C. A.) 25-1701, 2S. & D. 418. 
92 F. (2d) 1002. 

Brewer & Sons) Chas AZ. 32. 5.52.2 sese (C. C, A.) 48-1182. 
158 F. (2d) 74. 

Broudo, Louis, et al. (Globe Printing Co.)__ (D. C.) 36-1130; 3. S. & D. 560. 
50 F. Supp. 289. 

Brown ds Ealey2 = see eee ee eee ee (C. C. A.) 28-1894; 3S. & D. 59. 
101 F. (2d) 718. 

Brown Fence & Wire Co________-_-_-___- (C. C. A.) 17-680; 2S. & D. 230. 
64 F. (2d) 934. 

Bruning Co., Inc., Charles, et al___________ (C. C. A.) 834-1865; 38-840. 
142 F. (2d) 321. 

Buchsbaum Col sees se ee ae ee (C. C. A.) 42-876; (S. C.) 42-908. 
153 F. (2d) 85; 66 S. Ct. 1016; 160 F. (C. C. A.) 43-1217. 

(2d) 121. 


Bundy, Robert C. (The Jackson Sales Co.)_. (C..C. A.) 33-1819;3 8S. & D. 417. 


8 Interlocutory order. SeeiS. & D. 722. 
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BuntetBrothers, Incest 4.3 ras a2 te (C. C. A.) 28-1959; 3S. & D. 111; 
104 F. (2d) 996; 110 F. (2d) 412; 312 30-1650; 3 S. & D. 202; (S. CG) 
U.§..349 (61 S. Ct: 580). 32-1848; 3 8S. & D. 337. 
ButtenickeCo-setyaliee es 4 2 ys (S. C. of D. C.) footnote, 3-542; 
4 F. (2d) 910. 18. & D. 722; (C. C. A.) 8-602; 
18. :& D..378. 
Butterick Publishing Co. et al_____________ (C. C. A.) 23-1884, 2S. & D. 359. 


85 F. (2d) 522. 
B-X Laboratories and Purity Products Co. (D. C.) 29-1643; 30-1727; 3S. & 


(John Petrie), U.S. »v. IWR YPRY 

Caldwell sine? Drs WiBac ns see5- eo (C. C. A.) 830-1670; 3S. & D. 218. 
111 F. (2d) 889. 

California Lumbermen’s Council et al______ (C. C. A.) 28-1954; 3 S. & D. 106; 
103 F. (2d) 304; 104 F. (2d) 855; 115 F. 29-1568; 38. & D. 125; 31-1870, 

(2d) 178. 38. & D. 298. 

Cahiornia Rice: Industry. 2_¢ 2+ J22-......- (C. C. A.) 28-1912; 3 S. & D. 74; 
102 F. (2d) 716. 33-1779; 3S. & D. 376. 

Callashant& (Cp. etal fe 7- «es wy. _ (C. C. A.) 44-1429. 
163 F. (2d) 359. 

Candymasters, cl n¢slws soe 225. 98s, ee (C. C. A.) 34-1807; 38. & D. 448. 

Wanteldi@iliCo ® suis ir 26 =e ye (C. C. A.) 4-542;18. & D. 136. 
274 Fed. 571. 

@annoniwhirg Sy eters See Ae (C. C. A.) footnote, 11-677; 1 S. 
19 F. (2d) 823. & D. 1106. 

Canterbury Candy Makers, Inc__________-_ (C. C. A.) 28-1894; 38. & D. 59. 
LOL ER, Qd) 718. 

Wanttten@ mere whe ee (C. C. A.) 45-1074. 

Capital Drug Co. (Max Caplan) ---_______- (D. C.) 31-1900; 3 S. & D. 699. 

CaponusWater Coxetialee 2.2... 3s 2-2 2 (C. C. A.) 29-1611; 3S: & D. 162. 
107 F. (2d) 516. : 

Cardinal Co., The (Charles L. Klapp) ----_- (D. C.) 29-1639;38. & D. 651. 

Carey Mfg. Co., Philip, et al_..-__--__-- =_ (C. C2 A.) 12-7263 1 Se& DAGCS87: 
29 F. (2d) 49. 

@arlaye@oweir ale = 4 Bes 2 - att (C. C. A:) 42-897. 
153 F. (2d) 493. 

Carpentiens Dr tWmile. Ui. Sse... 2-22 (D. C.) 38-936. 

Canter’ Carburetors@orp: 222.2. 6:__-__=_ = (C. C. A.) 31-1793; 3S. & D. 232. 


112°. (2d) 722. 
Casey Concession Co. (Louis Keller et al.)-. (C. C. A.) 35-970; 3S. & D. 520. 


132 F. (2d) 59. 


CasSsofp alti fees 22. = Sa ess (C. C. A.) 18-612; 28. & D. 72. 
38 F. (2d) 790. 
Cementemnstituteccet ge = 2 se see (C. C. A.) 48-1101; (S. C.) 44 
157 F. (2d) 533; 333 U.S. 683 (68 S. Ct. 1460; (C. C. A.) 45-1063. 
793). 
@entuny Metalcraft; Corp:2--22 23: --=-- --- (C. C. A.) 30-1676; 3S. & D. 224. 
112 F. (2d) 443. 
Gertanes@ovet ala peut =) eee Be (D. C.) 37-837; 3S. & D. 737. 
C@mbpaeaseiCo“eural 9254-52642 Soe (C. C. A.) 38-840. 


142 F. (2d) 3210. 


9 For interlocutory order, see “‘Memoranda,” 20-743 or 1S. & D. 716. 
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Chamber of Commerce of Minneapolis et (C. C. A.) 4-604; 1S. & D. 193; 


al.10 10-687; 1S. & D. 502. 

280 Fed. 45; 13 F. (2d) 673. 

Chanel since: Saws a ee ee ee (C. C. A.) 32-1866; 38. & D. 353. 

Chapman Health Products Co., The, et al__ (D. C.) 30-1867; 3S. & D. 654. 

Charles Bruning Co., Inc., et -al__-.-.------ (C.°C. A.) 34-1865; 3 8. & D. 494; 
142 F. (2d) 321. 38-840. _. 

WharleseNe = \Viller: Comes ae eee eee eee (C. C. A.) 27-1678; 28. & D. 464. 
97 F. (2d) 563. 

Charles of the Ritz Dist. Corp------------ (C. C. A.) 39-657. 
143 F. (2d) 676. 
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FEDERAL TRADE COMMISSION DECISIONS 


FINDINGS AND ORDERS, JULY 1, 1948, TO JUNE 30, 1949 


In THE Marrer oF 


SHEPHERD KNITWEAR COMPANY, INC. 


COMPLAINT, FINDINGS, ORDER, AND OPINION IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5336. Complaint, June 16, 1945—Decision, July 6, 1948 


Where a corporation engaged in the interstate sale and distribution of knitted 
garments— 

(a) Falsely represented through use of the expressions ‘Bonnie Leith—Scottish 
Vogue,” “Glen Eyre Shetland Type,’ “English Tally-Ho” and accompanying 
depictions, directly and by implication, that its said garments or the mate- 
rials from which they were made were inported from the British Isles, the 
woolen goods of which are in demand in this country ; and 

(0) Falsely represented as aforesaid through use of the expression “Llamora” 
that the garments identified by said terms were made of llama wool; 

With capacity and tendency to mislead purchasers into the erroneous belief that 
such expressions were true and thereby induce them to purchase its said 
products; and with the effect of placing in the hands of purchasers for resale 
a means and instrumentality whereby they might mislead and deceive the 
public as to the true facts: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


In said proceeding the Commission was of the opinion, and found, as respects the 
deception engendered by use of the term “Llamora” as a trade or brand name 
to designate or describe respondent’s product, after giving consideration to 
the trial examiner’s recommended order and to the applicable remedy, that 
such deception could only be removed by the discontinuance of use of the 
term to designate or described any product not composed of llama wool. 


In said proceeding, in which the Commission found that the deception as respects 
the use of the product named “Llamora” could only be removed by dis- 
continuance of the term to describe products which contained no llama wool: 
the Commission was of the opinion, as respect the recommended decision and 
its reference to respondent’s expressed intention to change said name to 
“Tamora,” which appeared to imply the presence of conventional wool fibers, 
that use thereof to describe a product composed exclusively of virgin wool 
would not be in violation of the paragraph of the order relating to use of the 
terms “Llamora” to describe a product not composed wholly of Nama wool. 
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| Before Mr. W. W. Sheppard, trial examiner. 
Mr. DeWitt T. Puckett and Mr. George M. Martin for the Com- 


mission. 


Mr. Milton Handler, of New York City, for respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
‘Trade Commission, having reason to believe that Shepherd Knitwear 
Co., Inc., a corporation, hereinafter referred to as respondent, has 
violater the provisions of the said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
‘interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParacrapH 1. Respondent, Shepherd Knitwear Co., Inc., is a corpo- 
ration, organized, existing, and doing business under and by virtue 
of the laws of the State of New York, saddh its office and principal place 
of business at 48 West Thirty-cidlth Street, New York, N. Y. Re- 
spondent is now, and for some time past has been, engaged in the 
business of selling and distributing knitted garments. 

Respondent causes said garments, when sold, to be transported from 
the State of New York to the purchasers thereof located at points 
in various other States of the United States and in the District of 
Columbia. There is now, and has been during all the time herein 
mentioned, a course of trade by respondent in said knitted garments 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid, and 
for the purpose of inducing the purchase of certain of its said gar-* 
ments by retailers for resale and by members of the purchasing public 
for use, respondent has made use of, and now uses, various trade 
names, statements, and depictions purporting to be descriptive of its 
said sweaters. These trade names, statements, and picturizations 
have appeared on labels attached to said sweaters, in newspaper 
advertisements, and in various other ways. Among and typical of the 
trade names and statements and picturizations used by respondents 
as aforesaid are the following : 

Pure 
Llamora 
100% Virgin Wool 
Shepherd Knitwear Co., Ine. 
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100% Virgin Wool 
Bonnie Leith 
Scottish Vogue 

Shepherd Knitwear Co., Inc. 


Glen Hyre 
Made in U.S. A. 
Shetland Type 


English Tally Ho 
100% New Wool 
Shepherd Knitwear Co., Inc. 
(with a picture of a coach and drivers) 


Par. 3. Through the use of the expressions “Bonnie Leith—Scot- 
tush Vogue,” “Glen Eyre—Shetland Type,” “English Tally-Ho,” and 
the accompanying depiction, the respondent has represented and now 
represents, directly and by implication, that its said garments, or the 
materials from which they are made, are imported from the British 
Isles. Respondent also represents through the use of the expression 
“Llamora” that the garments identified by said term are made of 
llama wool. 

In truth and in fact none of the aforesaid garments are imported 
from the British Isles nor are they made of materials imported there- 
from. The garments identified or sold under the brand name “Lla- 
mora” are not made of llama wool. 

Par. 4. There is a demand among the purchasing public in the 
United States of America for woolen goods imported from the Brit- 
ish Isles and the use by respondent of the expressions and depictions 
set out and referred to in paragraph 2 hereof in connection with the 
offering for sale, sale, and distribution of its said products, has had 
and now has the capacity and tendency to, and does, mislead and de- 
ceive purchasers and prospective purchasers thereof into the errone- 
ous and mistaken belief that such expressions and representations 
are true and to induce them to purchase respondent’s said products 
because of such erroneous belief. By said acts and practices, respond- 
ent also places in the hands of purchasers of its products for resale a 
means and instrumentality whereby they may and do mislead and 
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deceive the purchasing public as to the true facts in regard to respond- 
ent’s said products. 

Par. 5. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. — 


Revort, Frnpines as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 16, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Shepherd Knitwear Co., Inc., a corporation, charging it with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. After the issuance of the complaint 
and the filing of the respondent’s answer thereto a hearing was con- 
vened by a trial examiner of the Commission theretofore duly desig- 
nated by it, for the purpose of receiving testimony and other evidence 
in support of and in opposition to the allegations of the complaint. 
At said hearing there was placed in the record a stipulation of facts 
which had theretofore been agreed upon by counsel for the respondent 
and counsel in support of the complaint, and at the same hearing there 
was included in the record a letter, dated October 15, 1946, from counsel 
for the respondent to counsel in support of the complaint, containing a 
proposal for the settlement of all of the issues involved in the pro- 
ceeding. ‘hereafter, the proceeding regularly came on for final 
hearing before the Commission upon the complaint, the respondent’s 
answer thereto, the stipulation of facts, respondent’s proposal for 
settlement and certain statements made on the record in explanation 
thereof, and the recommended decision of the trial examiner (no 
briefs having been filed or oral argument requested) ; and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public, accepts the respondent’s proposal for settlement, and 
makes this its findings as to the facts and its conclusion drawn there- 
from. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Shepherd Knitwear Co., Inc., is a corpo- 
ration, organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its office and principal place 
of business at 48 West Thirty-eighth Street, New York, N..Y. Re- 
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spondent is now, and for some time past has been, engaged in the 
business of selling and distributing knitted garments. 

Respondent causes said garments, when sold, to be transported from 
the State of New York to the purchasers thereof located at points 
in various other States of the United States and in the District of 
Columbia. There is now, and has been during all the time herein 
mentioned, a course of trade by respondent in said knitted garments 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid, and 
for the purpose of inducing the purchase of certain of its said garments 
by retailers for resale, and by members of the purchasing public for 
use, respondent has made use of various trade names, statements, and 
depictions purporting to be descriptive of its said garments. These 
trade names, statements, and picturizations have appeared on labels 
attached to said garments, in newspaper advertisements, and in various 
other ways. Among and typical of the trade names and statements 
and picturizations used by respondent as aforesaid are the following: 


Pure 
Llamora 
100% Virgin Wool 
Shepherd Knitwear Co., Ine. 
100% Virgin Wool 
Bonnie Leith 
Scottish Vogue 
Shepherd Knitwear Co., Inc. 
Glen Eyre 
Made in U.S. A. 
Shetland Type 
English Tally-Ho 
100% New Wool 
Shepherd Knitwear Co., Ine. 
(with a picture of a coach and drivers) 


Par. 3. Through the use of the expressions “Bonnie Leith—Scot- 
tish Vogue,” “Glen Eyre—Shetland Type,” and “English Tally-Ho” 
and the accompanying depictions, the respondent has represented, 
directly and by implication, that its said garments or the materials 
from which they were made were ported from the British Isles. 
The respondent has also represented through the use of the expression 
“Tlamora” that the garments identified i said term were made of 


lama wool. 
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The stipulation of counsel provides, and on the basis of said stipu- 
lation the Commission finds, that in truth and in fact none of the 
aforesaid garments were imported from the British Isles nor were 
they made of materials imported therefrom. The garments identified 
or sold under the brand name “Llamora” were not made of llama wool. 

Par. 4. The Commission further finds that there is a demand among 
the purchasing public in the United States of America for woolen 
goods imported from the British Isles, and the use by respondent of 
the expressions and depictions set out and referred to in paragraph 2 
hereof in connection with the offering for sale, sale, and distribution 

-of its said products has had the capacity and tendency to mislead and 
deceive purchasers and prospective purchasers thereof into the errone- 
ous and mistaken belief that such expressions and representations were 
true and to induce them to purchase respondent’s said products because 
of such erroneous belief. By said acts and practices, the respondent 
has also placed in the hands of purchasers of its products for resale a 
means and instrumentality whereby they could mislead and deceive 
the purchasing public as to the true facts in regard to respondent’s 
said products. 

Par. 5. The Commission has given consideration to the recom- 
mended order of the trial examiner and to the remedy which might 
be applied to remove the deception engendered by the use of the term 
“Lilamora” as a trade or brand name to designate or describe re- 
spondent’s products and is of the opinion, and so finds, that such de- 
ception can only be removed by the discontinuance of the term 
“Llamora” when used to designate or describe any products not com- 
posed of Hama wool. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are 
all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion on the complaint of the Commission, the respondent’s answer, a 
stipulation of facts agreed upon by counsel, the respondent’s proposal 
for settlement of the proceeding, and the recommended decision of 
the trial examiner; and the Commission having made its findings as 
to the facts and its conclusion that the respondent has violated the 
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provisions of the Federal Trade Commission Act, and having accepted 
the respondent’s proposal for settlement : 

Lt is ordered, That the respondent, Shepherd Knitwear Co., Inc., a 
corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale, and distribution of knitted garments and 
other similar merchandise in commerce as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Using the term “Llamora” or any other term which includes the 
word “llama” or any colorable simulation thereof, or using any other 
term of similar import or meaning on labels, in advertisements, or 
otherwise, to describe, designate, or refer to any product which it not 
composed wholly of Hama wool; Provided, however, That in the case 
of products composed in part of llama wool and in part of other 
fibers such term may be used as descriptive of such llama-wool content 
if they are used in immediate connection or conjunction therewith, 
in letters of at least equal size and conspicuousness words truthfully 
describing and designating each constituent fiber or material thereof. 

2. Representing by use of the words “Scottish” or “English,” or any 
other word of similar import, that garments or materials are made 
in the British Isles unless such products are in fact manufactured or 
woven in the British Isles; Provided, however, That nothing herein 
shall prohibit respondent from representing that the patterns or de- 
signs thereof are similar in appearance to or in imitation of patterns 
styled in those countries when such is the case. 

3. Using the term “Bonnie Leith” to designate or describe garments 
or materials of domestic origin unless in immediate conjunction 
therewith it is adequately disclosed through use of the words “Made 
in the U.S. A.” that the garments or materials are of domestic origin. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 


OPINION OF THE COMMISSION 


The recommended order submitted by the trial examiner proposes 
to permit use of the term “Llamora” to designate respondent’s prod- 
ucts containing no llama wool, provided the constituent materials or 
fibers are set forth in connection with the use of such term. In the 
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cpinion of the Commission, the word “Llamora” is so representative 
of llama fiber content that its use under such conditions would be a 
contradiction. As set forth in paragraph 5 of the findings as to the 
facts, the Commission is of the opinion that the deception can be 
removed only by discontinuance of the term “Liamora.” ‘The order 
to cease and desist does not prohibit its use to describe products 
composed in part of llama wool and in part of other materials if in 
conjunction therewith each of the constituent fibers is named. Gim- 
bel Bros., Inc. v. Federal Trade Commission, 116 F. (2d) 578 (C. C. A. 
OQnd. 1941). 

The recommended decision makes reference to respondent’s ex- 
pressed intention (RX 2) to change the product name to “Lamora.” 
Inasmuch as this term appears to imply the presence of conventional 
wool fibers, it is the opinion of the Commission that use thereof to 
describe a product composed exclusively of virgin wool would not. 
be in violation of paragraph 1 of the order to cease and desist. 


AMERICAN CHEMICAL PAINT COMPANY ; 9 


Syllabus 


In THE MATTER OF 


AMERICAN CHEMICAL PAINT COMPANY 


COMPLAINT, FINDINGS, AND ORDER, AND SUPPORTING AND DISSENTING 
OPINIONS IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5 OF AN ACT 
OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5135. Complaint, Mar. 2, 1944—Decision, July 12, 1948 


While the rule is now well settled in many decisions by the Commission and 
by the courts that actual deception of purchasers need not be proven in 
proceedings before the Commission, such fact does not mean that actual 
deception of the publie is not present in the instant or other similar cases, 
since if a seller falsely advertises a product and thereafter sells a sub- 
stantial amount thereof, it is obvious that members of the purchasing public 
who read the advertisements and who purchased that product were misled 
or unfairly influenced by the false statements made by the seller in his 
advertising. And in such cases it is unnecessary to expend public funds and 
to cause the respondents to incur the expense of being represented at hear- 
ings for the sole purpose of placing in the records the testimony of pur- 
chasers who were actually deceived by false representations which are 
clear and not ambiguous. Charles of the Ritz Distributors v. Federal Trade 
Commission, 143 F. (2d) 676; 39 F. T. C. 657. 


As to the question of the decision of the Commission as to what a respondent 
actually represents in a particular advertisement, it is reasonable to conclude 
that the Commission can, without the assistance of the testimony of others, 
correctly construe advertisements phrased in simple understandable English. 
Zenith Radio Corporation vy. Federal Trade Commission, 142 F. (2d) 29; 
38 F. T. C. 903; Federal Trade Commission v. Cement Institute et al., 333 
U. S. 688, 727; 44 F. T. C. 1460. 


To say that objectionable representations in advertisements which invite pros- 
pective purchasers to send their money directly to the seller-advertiser and 
thereby purchase the product by mail must be construed with reference to a 
“non-warranty” printed on the package containing the product, which (1) 
states that since the product is used under conditions beyond the seiler’s 
control, the seller makes no warranty of any kind, expressed or implied, 
concerning the product or its effects, and (2) states that the buyer assumes 
all risks of use whether in accord with directions or not, and which (3), 
printed in small type, is not seen by purchasers, if at all, until after they 
have bought the product relying on the representations in the advertise- 
ments; propounds a proposition which, simply stated, is its most effective 
refutation ; namely: may a seller publish unlimited false advertisements but 
avoid liability therefor by inserting in small print a disclaimer on the 
package of his product? To hold otherwise is to make the law which 
protects the consuming public by prohibiting false advertising, practically 


impotent. 
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Testimonials have a stronger appeal to members of the purchasing public than 
other types of advertising, and for this reason, where statements are made 
in testimonials which are proven by expert witnesses to be false, they are, in 
the language of the court, more, not less, obnoxious to the law. Accordingly, 
as respects the use in advertising of testimonials by laymen, apparently in 
good faith, which make claims for products that the testimony of experts 
prove are not true, such permitted publication by sellers would render 
ineffective efforts by the Commission to prevent false advertising. In other 
words, if a well-meaning layman, suffering from a disease, takes a medicinal 
preparation and thereafter writes to the seller that it cured him, although 
expert witnesses prove that the preparation has no value at all in the 
treatment of the disease, the seller may not thereafter publish such testi- 
monial. U.S. v. John J. Fulton Co., 33 F. (2d) 506. 


AS respects improper use of testimonials involving false and misleading adver- 
tising, it is unnecessary that the Commission proscribe in detail in orders 
directed against such advertising the various media which might be used 
as a vehicle for the false advertising, even though the order may, as in the 
instant case, specifically prohibit respondent from using the representations 
proved by the record to be false, in testimonials or in any other type of 
advertising. It is sufficient that the order prohibit the use of the representa- 
tions at issue in the proceeding and proven and found to be false, and such 
a type of order prohibits the respondent from using such false representa- 
tions in newspapers, radio continuities, periodicals, published testimonials 
or in any other advertising subject to the jurisdiction of the Commission 
and within the purview of the order. 


Where a corporation engaged in the manufacture, among other chemical special- 
ties, of a plant hormone powder designated “Rootone,”’ and in the interstate 
sale and distribution of said product for a number of uses, including stimula- 
tion of root formation on bulbs, slips, and cuttings, and improvement of the 
germination and production of vegetables, flowers, and pasture grass seed; 
through statements in advertising said product also for use in connection 
with field crops (including representations based on testimonials from users), 
in magazines, booklets, and leaflets distributed generally among the pur- 
chasing public— 

(a) Represented falsely that said product had a definite proven value in in- 
creasing field crop production, that treatment of field crop seed therewith 
could be depended upon to cause a bigger crop yield, and that it would cause 
an increase in cotton yield of 250 pounds per acre; 

The facts being that, although it appeared that noticeable increases in growth 
of plants and in crop yields had occasionally been observed when seed was 
treated with such product, the product could not be depended upon to cause 
either an increase in plant growth or an increase in crop yield; and 

(6) Represented that actual field tests showed that treating seed with said 
Rootone had caused increases of 500 pounds per acre in the production of 
cotton, 1,104 pounds per acre in the production of sorghum, and 11.2 tons per 
acre in the production of sugar beets; 
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The facts being that the field tests relied on did not in fact support such claims, 
and its advertising statements purportedly based thereon were without 
foundation and false: actually tests in question, namely, certain experiments 
conducted by a professor of agronomy in a state school of agriculture—and 
his testimony pertaining thereto—showed a higher yield for untreated than 
for treated cotton, and a very modest increase for grain sorghum and sugar 
beets treated therewith as compared with untreated plants; 

With tendency and capacity to mislead and deceive a substantial portion of the 
public into the erroneous belief that such representations were true and 
into the purchase of substantial quantities of its said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


In said proceeding in which respondent made such typical statements or repre- 
sentations in advertising its said product as “Big Corn Crops! Treat Open 
Pollenated Seed With Rootone the plant hormone powder and get amazing 
yields,” “Sensational! Would you like to Grow 250 lbs. More Cotton per 
acre? at a cost of 15¢ per acre? with longer staple and higher tensile 
strength? It has been done by dusting the seed with ROOTONEH the plant 
hormone powder, just before planting. That’s all there is to do! .. .,” ete; 
and in which respondent denied that its advertising representations were 
correctly subject to the interpretation alleged and charged in the complaint, 
namely, that said product had a definite proven value in increasing crop 
production, that crop seed treated therewith could be depended upon to 
cause a bigger crop yield, and that it would cause an increased yield of 
250 pounds of cotton per acre; contending that they must be read in the light 
of the directions for use which accompanied the product when sold, and in 
the light of a statement on the package in which it disclaimed responsibility 
for the effects of said product whether used in accordance with directions or 
not, its position being that when so considered the representations were 
true— 

Said contentions were held wholly untenable and rejected, it appearing that it 
would be difficult to imagine language that would more positively assure 
the prospective user of definite results; that the advertisements in no wise 
limited or qualified the implications of increase in crop-yields to be obtained 
from the use of said product, inherent in the published statements, did not 
even suggest that it was important to use the product in accordance with 
the directions for use, and accompanied the affirmative statement of the 
alleged increase in cotton obtained by the simple process of dusting the seed 
with Rootone by the words “That’s all there is to do”; and that neither 
the directions for use, nor the so-called “Non-Warranty” on the package, 
were seen by a purchaser, if at all, until after he had bought the product 
in reliance upon the published advertisements, and that, accordingly, neither 
could have any bearing whatever on the nature and effect of the 
advertisements. 


As regards the fact that certain of respondent’s advertising claims for Rootone 
were based upon testimonials it had received from individual farmers who 
were said to have actually used the product, and its insistence that the 
use in advertising of such testimonials, if bona fide, was not in violation 
of the Federal Trade Commission Act; it appeared that such testimonials, 
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even though written in good faith by well-meaning individuals, were wholly 
insufficient to overcome the expert testimony concerning the lack of effective- 
ness of its product, and that it could not in such circumstances escape 
responsibility for the dissemination of statements which falsely represented 
results that might be expected from use eherenk by hiding behind the 
testimonials. 


With respect to respondent’s contention of the absence of public interest in said 


proceeding, inasmuch as the annual dollar volume of sales of said product 
for use on field crops amounted only to from $1,500 to $2,000; but in which 
it further appeared that sales of 94,000 packages of said product in 1940 
increased to 104,000 in 1941, and to 182,000 in 1942, when it began to advertise 
the same for use on field crops; that it was only because of the Commission’s 
investigation of its advertising in said respect that the use of a number of 
the claims here involved were discontinued; and that it still contended that 
all of such claims were true: 


It was manifestly in the public interest for the Commission to prevent the con- 


tinuation or resumption of the practices charged in the eophaint and proved 
by the evidence to be false and deceptive. 


In said proceeding in which respondent did not offer the testimony of any expert 


witness to rebut the testimony of certain expert witnesses in support of 
the complaint, but did offer in evidence, two rolls of motion-picture film 
which allegedly depicted results obtained from the treatment of corn and 
other seed with Rootone, offering the same through an employee who had 
no personal knowledge as to whether or not the seeds of the growing crops 
depicted were actually treated therewith, and without calling as witnesses 
the farmers who planted and tended the crops depicted ; the Commission, on 
an interlocutory appeal by the respondent from the ruling by the trial 
examiner that the film not be received in evidence, affirmed said ruling; and 
in said proceeding also made appropriate rulings upon the record, on the 
exceptions to the recommended decision of the trial examiner. 


In said proceeding which was considered by the Commission on the basis of the 


testimony and other evidence in the record, the recommended decision of 
the trial examiner, and the briefs and oral argument of counsel, and in 
which proceeding the trial examiner who prepared the recommended de- 
cision—most of the testimony and other evidence in the case having been 
heard by two other trial examiners who had the opportunity to observe 
the demeanor of the principal witnesses, but were not available to the 
Commission at the time of preparation of such decision—recommended that 
the complaint be dismissed, counsel supporting the complaint duly excepting 
to certain portions thereof: 


The majority of the Commission found that the trial examiner was in error in 


his finding that the allegations of the complaint were not sustained by 
the record and in his recommendation that the complaint be dismissed, it 
appearing that the great preponderance of the testimony and other evidence 
in the record supported said allegations. 


The contention that respondent had discontinued false advertising and that the 


public interest therefore did not require the issuance of an order to cease 
and desist—it appearing further that the matter involved might have been 
stipulated by informal agreement without litigation if respondent had not 
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insisted that it had the right to publish in its advertisements testimonials 
which might contain representations shown not to be true by the available 
Scientific evidence, and continued to insist upon such right, notwithstanding 
the testimony of experts who had made controlled tests of respondent’s 
product—was not tenable, since, should the complaint be dismissed, the 
respondent might thereafter assert its claimed right and publish the ob- 
jectionable testimonials, in which event it would be necessary for the 
Commission to again spend public funds to initiate a proceeding against 
respondent to protect the public interest, pending which proceeding farmers 
would again be misled into believing that they could get increased crop 
yields by purchasing respondent’s products. 


AS respects the question of an absence of an “intent” to deceive purchasers, in 
a proceeding under section 5, it is not a pleasant duty to find that a business 
_ concern has engaged in unfair practices, particularly when it may not have 
had such an intent, nor is it a pleasant duty to issue an order to cease and 
desist against a business concern. The issue, however, is not the question of 
the intention to deceive, but whether or not the advertisements were in fact 
false; and, the Congress having concluded that an effective deterrent against 
the resumption of practices proven to be unfair in litigated cases is the 
issuance by the Commission of findings as to the facts and order to cease 
and desist, the majority of the Commission, being of the opinion that the 
record unquestionably showed that respondent had violated section 5 of 
the act, was of the opinion that the public interest required, in accordance 
with the provision thereof, the issuance of such appropriate findings and 
order. 
Before Mr. Miles J. Furnas, Mr. J. Earl Cox and Mr. Charles B. 
Bayly, trial examiners. 
Mr. Joseph Callaway for the Commission. 
Caesar & Rivise, of Philadelphia, Pa., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that American Chemical 
Paint Co., a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrapry 1. Respondent American Chemical Paint Co. is a corp- 
oration organized and existing under and by virtue of the laws of the 
State of Delaware with its principal place of business located in 
Ambler, Pa. 

Par. 2. Respondent is now and for more than 1 year last past has 
been engaged in the manufacture, sale and distribution of a plant 
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hormone powder, designated as Rootone, advertised as effective in in- 
creasing the yield of various field crops. 

In the course and conduct of its business the respondent causes said 
product when sold to be transported from its place of business in the 
State of Pennsylvania to the purchasers thereof located in various 
other States of the United States and in the District of Columbia: 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said product in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of its business, and for the purpose 
of inducing the purchase of said product in commerce, respondent has 
made and is now making certain false, deceptive, and misleading 
statements and representations regarding the value of said product 
and the results to be obtained by the use thereof by means of adver- 
tisements inserted in magazines and leaflets, circulated generally 
among the purchasing public, and in various other ways. Typical 
representations are as follows: 


BIG 
CORN CROPS! 
TREAT OPHN POLLENATED SEED WITH 
ROOTONE 
- the plant hormone powder 


and get amazing yields 


* * * * * * * 


SENSATIONAL! 
Would YOU like to Grow 
250 LBS MORE 
COTTON 
per acre? 
at a cost of 15¢ per acre? 


with longer staple and higher tensile strength? 
It has been done by dusting the seed with 


AMERICAN CHEMICAL PAINT COMPANY 15 


9 Complaint 
ROOTONE 
the plant hormone powder, just before planting. 


That’s all there is to do! These wonderful plant hormones make 
seed germinate faster and stimulate the plants so they bear more 
and better cotton with longer, stronger staple. 


Look at these results from ROOTONE treatment of seed. 


Untreated Seed Rootone Treated Seed 


* * * * * * * 
AO GLH ty ESE aE Ng CSN LE SS ee 2s ee Bee 1,050 Lbs. per acre 1,550 
Boneh s: Peer ics  Seeey 29th) Peep sey tp 2,411 Lbs. per acre SDD 
* * * * * * * 
ROU Seu DCCCS = resets ee eee ee SE FB, 5.6 tons per acre 16.8 
* * * * * * * 


(Actual Field Tests) 


In other advertisements respondent has been and is now making 
exaggerated and misleading claims for its product based on testi- 
monials from users where there was no accurate check to determine the 
real cause of the crop increase reported. Among and typical of such 
exaggerated and misleading claims are the following: 

CORN—Three to twenty bushels more per acre with Rootone seed treatment 
in Oklahoma, Pennsylvania, Maryland. 

COTTON—A North Carolina farmer got 650 pounds of lint cotton per acre 
from Rootone treated seed under draught conditions, when neighbors had crop 
failure from untreated seed. 

Par. 4. Through the use of the foregoing statements and represen-. 
tations and others of similar import and meaning, not specifically set 
out herein, the respondent has represented and is now representing that 
Rootone has a definite proven value in increasing crop production ; 
that treating crop seed with Rootone can be depended upon to cause 
a bigger crop yield; that it will cause an increased yield of 250 pounds 
of cotton per acre; that actual field tests show that treating crop seed 
with Rootone caused an increase in production of 500 pounds of cotton 
per acre, 1,104 pounds of sorghum per acre and 11.2 tons of sugar 
beets per acre. 

Par. 5. The foregoing representations are false, deceptive, and mis- 
leading. Treatment of crop seed with Rootone cannot be depended 
upon to increase crop production or to cause any definite yield. There 
are many factors that influence crop yield, such as weather, quality and 
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fertility of the soil as well as the seed. Rootone has no proven value in 
producing crop yield. In instances where Rootone treated seed have 
shown increased production, such increase cannot be definitely at- 
tributed to the use of Rootone. Theré are many «instances where, 
under similar conditions, Rootone treated seed showed decreased 
production. In t:uth and in fact there is no dependable data from 
which the conclusion may be drawn that Rootone will increase crop 
yield. 

The field tests referred to in respondent’s advertising set out above 
were tests conducted during the year 1941 by Dr. J. C. Ireland, of the 
Oklahoma School of Agriculture at the school experiment station 
located near Stillwater, Okla. These tests did not show that the 
treatment of seed with Rootone caused an increase in production of 
500 pounds of cotton per acre, 1,104 pounds of sorghum per acre or 
11.2 tons of sugar beets per acre. In truth and in fact these tests 
showed that, without dusting with other materials, Rootone treated 
seed produced 850 pounds of seed cotton per acre, compared with 
1,050 pounds per acre produced from untreated seed; 2,513 pounds of 
sorghum per acre compared with 2,411 pounds per acre from untreated 
seed and 5.2 tons of sugar beets per acre as compared with 5.6 tons per 
acre from untreated seed. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations, disseminated as afore- 
said, in connection with the offering for sale and sale of its product in 
commerce has had and now has the capacity and tendency to and does 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements and repre- 
sentations are true and into the purchase of substantial quantities of 
such product in commerce because of such erroneous and mistaken 
belief. 

Par. 7. The aforesaid acts and practices of the respondent are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 2, 1944, issued and subse- 
quently served its complaint in this proceeding upon the respondent 
American Chemical Paint Company, a corporation, charging said 
respondent with the use of unfair and deceptive acts and practices in 
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commerce in violation of the provisions of said act. After the filing 
of respondent’s answer to the complaint, testimony, and other evidence 
in support of and in opposition to the allegations of the complaint 
were introduced before a trial examiner of the Commission thereto- 
fore duly designated by it, and such testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, this proceeding regularly came on for final hearing before the 
Commission upon the complaint, respondent’s answer, testimony, and 
other evidence, the trial examiner’s recommended decision and excep- 
tions thereto filed by counsel supporting the complaint, briefs in sup- 
port of and in opposition to the allegations of the complaint and oral 
argument; and the Commission having duly considered the matter 
and being now fully advised in the premises finds that this proceeding 
is in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, American Chemical Paint Co., is a 
corporation organized and existing under and by virtue of the laws 
of the State of Delaware, with its office and principal place of business 
located at Ambler, Pa. 

Par. 2. The respondent is now, and for a number of years last past 
has been, engaged in the manufacture and in the sale and distribution 
of chemical specialties. Among the products it manufactures and 
sells is a plant hormone powder designated “Rootone.” This product, 
when sold, is transported from the respondent’s place of business in 
Ambler, Pa., to purchasers thereof located in various other States of 
the United States and in the District of Columbia. The respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said product in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. The product Rootone is sold by the respondent for a num- 
ber of uses, including those of stimulating the root formation proc- 
esses on bulbs, slips, and cuttings and improving the germination and 
production of vegetable, flower, and pasture grass seed. Beginning 
in 1942, the respondent began to advertise the product also for use in 
connection with field crops. Typical of the advertisements recom- 
mending the product for this use, which were inserted mainly in maga- 
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zines, booklets, and leaflets and distributed generally among the pur- 
chasing public, were the following: 


BIG 
CORN CROPS! . 
TREAT OPEN POLLENATED SEED WITH 
ROOTONE 


the plant hormone powder 
and get amazing yields 


SENSATIONAL! 
Would YOU like to Grow 

250 LBS. MORE 
COTTON 
per acre? 

at a cost of 15¢ per acre? 
with longer staple and higher tensile strength? It has been done by 
dusting the seed with 


ROOTONE 


the plant hormone powder, just before planting. 

That’s all there is to do! These wonderful plant hormones make seed germi- 
nate faster and stimulate the plant so they bear more and better cotton with 
longer, stronger staple. 

Look at these results from ROOTONE treatment of seed. 


Untreated Seed (Rootone Treated Seed) 


® * * & * * * 
(CORE ON eee er ee 1050 Lbs. per acre 1550 
Horgshunise 22s Ee eee. Pee eee 2411 Lbs. per acre 3515 

* * & * * * * 
DU Sat DOCUGE eee Se ee 5.6 tons per acre 16.8 
* = * * * * 


(Actual Field Tests) 


In other advertisements the respondent has been and is now dis- 
tributing various claims and representations concerning the effects of 
said product based on testimonials from users of Rottone. Among and 
typical of these are the following: 

CORN—Three to twenty bushels more per acre with Rootone seed treatment 
in Oklahoma, Pennsylvania, Maryland. 

COTTON—A North Carolina farmer got 650 pounds of lint cotton per acre 


from Rootone treated seed under drought conditions, when neighbors had crop 
failure from untreated seed. 
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The respondent contends that some of the foregoing advertising 
statements have now been discontinued, but admits that representa- 
tions to the effect that Rootone will produce an increase in yield of 
certain field crops are still being used. 

Par. 4. The complaint alleged, among other things, that through the 
use of the foregoing statements and representations, and others of 
similar import and meaning, the respondent represented that Rootone 
has a definite proven value in increasing crop production; that treating 
crop seed with Rootone can be depended upon to cause a bigger crop 
yield, and that it will cause an increased yield of 250 pounds of cotton 
per acre. The respondent denies that its advertising representations 
are subject to this interpretation, contending that the representations 
must be read in the light of the directions for use which accompany the 
product when it is sold and in the light of a statement on the package 
in which the respondent disclaims responsibility for the effects of 
Rootone whether the product is used in accordance with directions or 
not, its position being that when so considered the representations are 
true. The respondent’s contentions in this respect are wholly un- 
tenable and are rejected. The advertising statements here involved are 
printed in magazines and other periodicals having general circulation 
among farmers, and it would be difficult to imagine language that 
would more positively assure the prospective user of Rootone of defi- 
nite results. The advertisements do not in any manner limit or 
qualify the implications of increases in crop yields to be obtained from 
the use of Rootone which are inherent in the published statements. 
The advertisements do not at any place even suggest that it is im- 
portant to use the product in accordance with the directions for use, 
and the affirmative statement that 250 pounds more of cotton per acre 
has been obtained by the simple process of dusting the seed with 
Rootone, accompanied by the words, “That’s all there is to do,” can 
mean but one thing to the reader, and that is that by the use of Rootone 
he can obtain the same results. Neither the directions for use of the 
product nor the so-called “Non-Warranty,” which is printed on the 
package in which the product is sold and delivered, is seen by a pur- 
chaser, if at all, until after he has purchased the product in reliance 
upon the representations made in the published advertisements. In 
such circumstances neither the directions for use nor the so-called 
“Non-Warranty” has any bearing whatever on the nature and effect 
of the advertisements. 

The Commission is of the opinion, therefore, and finds that through 
the use of the foregoing statements and representations the respond- 
ent has represented and (except for the staternents concerning specific 
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increases which the respondent claims are not now being used) now 
represents as follows: (1) that Rootone has a definite proven value 
in increasing field crop production, (2). that treating field crop seed 
with Rootone can be depended upon to cause a bigger crop yield, 
(3) that Rootone will cause an increase in cotton yield of 250 pounds 
per acre, (4) that actual field tests show that treating seed with 
Rootone has caused increases of 500 pounds per acre in the production 
of cotton, 1,104 pounds per acre in the production of sorghum and 
11.2 tons per acre in the production of sugar beets. 

Par. 5. The product Rootone is a powder consisting essentially of 
thiourea, naphthalene acetamide, and naphthalene thio-acetamide. In 
connection with field crops it is used by dusting it on the seed before 
they are planted. While it appears that occasionally when seed is 
treated with this product noticeable increases in growth of plants 
and in crop yields have been observed, it has been rather clearly dem- 
onstrated in the record that the product cannot be depended upon 
to cause either an increase in plant growth or an increase in crop 
yield. This fact was readily admitted by the manager of the respond- 
ent’s Horticulture Department and it has been substantiated by a 
number of experiments conducted at various places over the United 
States by experts in the field of plant physiology. 

The experiments referred to were conducted at the United States: 
Bureau of Plant Industry Station, Beltsville, Md., at the University 
of Chicago, and at Lake Geneva, Wis., by Dr. William S. Stewart 
and Dr. Charles L. Hamner, plant physiologists of the United States 
Department of Agriculture; at the Agriculture Experiment Station, 
State College, Miss., by Dr. O. A. Leonard and Dr. J. A. Pinckard, 
plant physiologists of the Mississippi State College Agriculture Ex- 
periment Station; and at the United States Cotton Field Experiment 
Station, at Stoneville, Miss., by Dr. J. W. Neely, plant geneticist of 
the Delta Branch Experiment Station at Stoneville, Miss. Copies 
of the published reports of all these experiments were identified and 
explained by the individuals who conducted the respective experi- 
ments and are in the record in this case, and on the bases of the ex- 
periments the witnesses expressed their opinions concerning the ef- 
fectiveness of respondent’s product on field crops. Without exception 
these witnesses were of the definite opinion that Rootone cannot be 
depended upon to increase the production of field crops, and the 
reports of the experiments show that in these tests Rootone, when 
used according to the manufacturer’s directions, was wholly ineffective 
to cause an increase in crop production. 
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The Commission therefore finds that, contrary to the respondent’s 
advertising claims, Rootone does not have a definite proven value in 
increasing field crop production, and that treating field crop seed 
with this product cannot be depended upon to cause a bigger crop 
yield. 

Par. 6. According to the testimony of the manager of respondent’s 
Horticulture Department, the field tests referred to in the respond- 
ent’s advertising were certain experiments conducted during the year 
1941 by Dr. J. C. Ireland, Professor of Agronomy in the School of 
Agriculture, Oklahoma Agriculture and Mechanical College, Still- 
water, Okla. Both the testimony of Dr. Ireland (which was stipu- 
lated by counsel) and copies of the published reports of his experi- 
ments are in the record, and neither the testimony nor the reports 
supports the claims respondent has made concerning the results that 
have been obtained in field tests from the use of Rootone. 

In the experiments conducted by Dr. Ireland it was found that 
cottonseed dusted with Rootone where neither the seed nor the plants 
were otherwise treated produced 850 pounds of cotton (seed not 
removed) per acre, whereas cottonseed untreated with any plant 
hormone or other substance (and where the plants were otherwise 
untreated) produced 1,050 pounds of cotton per acre. The lint cotton 
ginned was 348 pounds per acre from plants grown from seed treated 
with Rootone (and the plants otherwise untreated), and 514 pounds 
per acre where neither the seed nor the plants were treated with any 
plant hormone or other substance. In the same series of experiments 
it was found that sorghum plants grown from. Rootone-treated seed 
(where neither the seed nor the plants were otherwise treated) yielded 
2.513 pounds of grain sorghum per acre and that plants grown where 
neither the seed nor the plants were treated with any plant hormone 
or other substance yielded 2,411 pounds of grain sorghum per acre. 
Without being dusted with any other materials (and without having 
the plants dusted with anything) Rootone-treated sugar beet seed 
yielded 5.2 tons of beets per acre, and plants grown where neither the 
seed nor the plants were treated with any plant hormone or other 
substance produced a yield of 5.6 tons of beets per acre. 

The Commission therefore finds that the field tests relied on by the 
respondent in support of its claims of specific increases in field crop 
production resulting from the use of Rootone do not in fact support 
such claims and that respondent’s advertising statements purporting 
to reveal the results of the use of its product in actual field tests are 
without foundation and false. 
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Par. 7. Certain of the respondent’s advertising claims for Rootone 
are based upon testimonials it has received from individual farmers 
who are said to have actually used this product. The respondent 
earnestly insists that the use in advertising of such testimonials, if 
bona fide, is not a violation of the Federal Trade Commission Act. 
It appears, however, that these testimonials, even though written in 
good faith by well-meaning individuals, are wholly insufficient to 
overcome the expert testimony concerning the lack of effectiveness of 
respondent’s product, and the respondent cannot in such cireum- 
stances escape responsibility for the dissemination of statements 
falsely representing results that may be expected from the use of its 
product by hiding behind the testimonials. 

Par. 8. The respondent further contends that inasmuch as the 
annual dollar volume of sales of Rootone for use on field crops 
amounted only to from $1,500 to $2,000 there is no public interest in 
this proceeding. The Commission is of the opinion, however, that 
even though the business actually developed for Rootone in connection 
with field crops is relatively small there is present in this proceeding 
a definite public interest. The evidence shows that in 1940 there were 
sold for all purposes 94,000 packages of Rootone; in 1941 there were 
sold 104,000 packages of the product; and in 1942 the sales amounted 
to 182,000 packages. It was in 1942 that the respondent began to 
advertise Rootone for use on field crops, and according to the testimony 
it was only because of the Commission’s investigation of its advertising 
in this respect that the use of a number of the claims here involved 
were discontinued. The respondent contends even yet that all of these 
claims are true, and in these circumstances it is manifestly in the 
public interest for the Commission to prevent the continuation or 
resumption of the practices charged in the complaint and proved by 
the evidence to be false and deceptive. 

Par. 9. The use by the respondent of the false and misleading state- 
ments and representations, as set forth herein, has the tendency and 
capacity to mislead and deceive a substantial portion of the public into 
the erroneous and mistaken belief that such statements and represen- 
tations are true and into the purchase of substantial quantities of the 
respondent’s product. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and 
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deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 
Commissioner Mason dissenting. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence in support of and in oppo- 
sition to the allegations of the complaint taken before a trial examiner 
ef the Commission theretofore duly designated by it, the trial 
examiner’s recommended decision and exceptions to such recommended 
decision filed by counsel supporting the complaint, briefs in support 
of and in opposition to the allegations of the complaint, and oral 
argument; and the Commission having made its findings as to the 
facts and its conclusion that the respondent has violated the provisions 
of the Federal Trade Commission Act: 

It ts ordered, That the respondent American Chemical Paint Co., 
a corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution of the respondent’s plant 
hormone powder designated “Rootone,”’ or any other product of sub- 
stantially similar composition or possessing substantially similar 
properties, whether sold under the same name or under any other 
name, do forthwith cease and desist from: 

1. Representing, directly or by implication, including by or through 
the use of testimonials, that said product has a definite proven value 
in increasing field crop production, or that treating field crop seed with 
said product can be depended upon to cause a bigger crop yield. 

2. Representing in any manner that field crop seed treated with said 
product has produced any certain yield unless such yield was actually 
produced under controlled test conditions. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in, writing setting forth in detail the manner and form in which it has 
complied with this order. 

Commissioner Mason dissenting. 


OPINION OF COMMISSIONER EWIN L. DAVIS 


The respondent, American Chemical Paint Co., has its principal 
place of business in Ambler, Pa., and is engaged in the sale and dis- 
tribution of a plant hormone powder designated “Rootone.” The 
complaint in this proceeding alleged that respondent was disseminat- 
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ing various representations which falsely represented the efficacy of 
the use of said preparation and that respondent because of such false 
representations was engaged in unfair and deceptive acts and practices 
in violation of section 5 of the Federal Trade Commission Act. 

In advertising its preparation to the consuming public respondent 
used such representations as “Big Corn Crops ! Treat Open Pollenated 
Seed With Rootone, the plant hormone powder and get amazing yields” 
and “Sensational! Would You Like To Grow 250 lbs. More Cotton 
per acre?” The complaint alleged that by the above representations 
and others disseminated by respondent, the latter falsely represented 
the effectiveness of its preparation in increasing crop yields. 

The proceeding was considered by the Commission on the basis of 
the testimony and other evidence in the record, the recommended de- 
cision of the trial examiner, and the briefs and oral argument of 
counsel. 

In the trial of the case on the issues presented by the complaint and 
the answer thereto of the respondent, a number of expert witnesses 
who had conducted tests of respondent’s product, testified as to the 
value, if any, of the use of said product in causing an increased crop 
yield. An outline of the testimony of these expert witnesses is con- 
tained in the Findings as to the Facts of the Commission in this case. 
Suffice to say these expert witnesses who, at the time of the hearings, 
were members of the staffs of such agencies as the United States Bureau 
of Plant Industry Station at Beltsville, Md., the Mississippi Agricul- 
tural Experiment State College, Mississippi, and the United States 
Cotton Field Experiment Station at Stoneville, Miss., testified, in 
effect, that the use of respondent’s product is ineffective in causing 
an increased crop yield. Respondent did not offer the testimony of 
any expert witness to rebut the testimony of the expert witnesses 
described above. During the course of the hearings, an employee of 
the respondent offered in evidence two rolls of motion-picture film 
which allegedly depicted the results obtained from the treatment of 
corn and other seed with Rootone. As this employee of respondent had 
no personal knowledge as to whether or not the seeds of the growing 
crops depicted were actually treated with Rootone and as the farmers 
who planted and tended the crops depicted were not called as witnesses 
by respondent, the Commission has heretofore affirmed the ruling of 
the trial examiner that this film not be received in evidence. This 
ruling by the Commission was made on an interlocutory appeal by 
the respondent from the ruling by the trial examiner. 
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The trial examiner in his recommended decision recommended that 
the complaint be dismissed. Counsel supporting the complaint duly 
excepted to certain portions of this recommended decision. Most of 
the testimony and other evidence in this case was heard by two trial 
examiners other than the trial examiner who submitted the recom- 
mended decision. These two trial examiners who had the opportunity 
to observe the demeanor of the principal witnesses in this proceeding 
were not available to the Commission at the time for preparation of 
the recommended decision. 

In the light of the whole record, the majority of the Commission 
has found that the trial examiner was in error in his finding that the 
allegations of the complaint were not sustained by the record and in 
his recommendation that the complaint be dismissed. The great pre- 
ponderance of the testimony and other evidence in the record supports 
the allegations of the complaint. Appropriate rulings have been made 
on the record by the majority of the Commission on the exceptions to 
the recommended decision of the trial examiner. 

There are presented in this proceeding certain questions as to the 
powers and discretion of the Commission which are common to many 
cases before this Commission involving alleged false advertising. In 
view of certain statements made in this case in the recommended de- 
cision of the trial examiner and elsewhere, it is appropriate and perti- 
nent to point out certain basic and well settled principles relating to 
such proceedings before this Commission. 

The trial examiner stated in his recommended decision that there 
is no evidence supporting the charge in the complaint that respondent’s 
representations created the implied meaning or imported that Rootone 
has a proven value in increasing crop yield, as alleged in the complaint. 
The trial examiner further states that there is no evidence whatsoever 
of any purchaser having been misled as a result of the respondent’s 
representations or the implications arising therefrom. It is else- 
where contended that the evidence shows that no one was deceived. _ 

The rule is now well settled in many decisions by this Commission 
and by the courts that actual deception of purchasers need not be 
proven in proceedings before this Commission. In Charles of the 
Rite Distributors vs. Federal Trade Commission, 143 F. (2d) 676, 
the court stated: 

That the Commission did not produce consumers to testify to their deception 
does not make the order improper, since actual deception of the public need not 
be shown in Federal Trade Commission proceedings. 
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This does not mean that actual deception of the public is not present 
in this case or other similar cases. If a seller falsely advertises a 
product and thereafter sells a substantial amount of such product, it 
is obvious that members of the purchasing public who read the ad- 
vertisements and who purchased that product. were misled or unfairly 
influenced by the false statements made by the seller in his advertising. 
Although actual deception of the public is present in these cases, it is 
unnecessary to expend public funds and to cause respondents to incur 
the expense of being represented at hearings for the sole purpose of 
placing in the record the testimony of purchasers who were actually 
deceived by false representations in advertisements which are clear 
and not ambiguous. 

As to the question of the Commission deciding what a respondent 
actually represents in a particular advertisement, reference is made to 
FT. 0. vs. Cement Institute, et al. decided April 26, 1948, which in- 
volves very complicated legal and other problems and in which the 
majority opinion of the United States Supreme Court stated: 

In the present proceeding the Commission has exhibited the familiarity with 
the competitive problems before it which Congress originally anticipated the 
Commission would achieve from its experience. 

Accepting with due modesty this observation by the United States 
Supreme Court, it is reasonable to conclude that the Commission can, 
without the assistance of the testimony of others, correctly construe 
advertisements phrased in simple understandable English. In Zenith 
fadio Corp. vs. F. T. C., 148 F. (2d) 29 the U. S. Circuit Court of 
Appeals for the Seventh Circuit stated: 

The Commission was not required to sample public opinion to determine what 
the petitioner was representing to the public. The Commission had a right to 
look at the advertisements in question, consider the relevant evidence in the 
record that would aid it in interpreting the advertisements, and then decide 
for itself whether the practices engaged in by petitioner were unfair or deceptive, 
as charged in the complaint. 

It is contended that respondent’s representations should be con- 
strued in relation to the “Non-Warranty” which is printed on the 
package containing respondent’s product. This “Non-Warranty” 
states that since Rootone is used under conditions beyond the seller’s 
control, the seller makes no warranty of any kind, expressed or 1m- 
plied, dqiagehie Rootone or its effects. It is stated that the buyer 
assumes all risks of use whether in accord with directions or not. The 
advertisements of respondent which contain the objectionable repre- 
sentations invite prospective purchasers to send their money directly 
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to respondent and thereby purchase the product by mail. Such pur- 
chasers do not see the “Non-Warranty,” if at all, until after they have 
bought the product relying on the representations in the advertise- 
ments. The “Non-Warranty” is printed in small type. This proposi- 
tion simply stated is, may a seller publish unlimited false advertise- 
ments but avoid liability for the same by inserting in small print a 
disclaimer on the package of his product. The mere statement of this 
proposition is its most effective refutation. To hold otherwise would 
make the law which protects the consuming public by prohibiting false 
advertising practically impotent. ; 

Counsel for the respondent made the point in his oral argument 
that respondent would have stipulated the entire case if the stipula- 
tion did not cover testimonials used by respondent in its advertising. 
The trial examiner stated in his recommended decision that there is a 
presumption that the testimonials from farmers who used Rootone 
are true, as these testimonials were apparently made in good faith. 

The efforts by the Commission to prevent false advertising would 
be rendered ineffective if sellers were permitted to publish testi- 
monials received by them regardless of the fact that these testimonials 
made claims for products that the testimony of experts prove are not 
true. In other words, if a well meaning layman is suffering from a 
disease and takes a certain medicinal preparation, and some time 
thereafter he does not have the disease may he write to the seller of the 
medicinal preparation stating that the latter cured him and may the 
seller thereafter publish that testimonial, although expert witnesses 
prove that the preparation has no value at all in the treatment of the 
disease. The United States Circuit Court of Appeals for the Ninth 
Circuit in United vs. John J. Fulton Co., 33 F. (2d) 506 had under 
consideration representations of a seller which stated “We have re- 
ceived many letters from physicians reporting, etc.” The sellers’ 
contention in that case was that such letters had been received and 
this fact constituted a complete defense. The court answered this 
contention in very vigorous language and stated : 

Couched in sich language undoubtedly the printed matter makes a more 
persuasive appeal to the credulity of sufferers from these diseases than if the 
representations thus implied were made directly upon the authority alone of the 
proprietors, and for that reason they are not less, but more obnoxious to the law. 

In other words, testimonials have a stronger appeal to member of 
the purchasing public than other types of advertising and for this 
reason, where statements are made in testimonials, which are proven 
by expert witnesses to be false, they are, in the language of the court, 
more, not less, obnoxious to the law. 
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The order to cease and desist issued in this case does specifically 
prohibit respondent from using the representations, which were 
proved by the record to be false, in testimonials or in any other type of 
advertising. However, it is unnecessary in orders to cease and desist 
issued by this Commission to proscribe in detail in the order the 
various media which might be used as a vehicle for the false 
advertising. 

It is sufficient that the order to cease and desist prohibit the use by 
a respondent of the representations at issue in the proceeding and 
proven and found to be false. That type of order prohibits the re- 
spondent from using such false representations in newspapers, radio 
continuity, periodicals, published testimonials, or in any other adver- 
tising subject to the jurisdiction of the Commission and within the 
purview of the order. 

It is contended that respondent has discontinued the false advertis- 
ing and the public interest therefore does not require the Commission 
to issue an order to cease and desist. As stated above, this matter 
might have been stipulated by informal agreement without litigation 
if respondent had not insisted that it had the right to publish in its 
advertisements testimonials regardless of the fact that these testi- 
monials may contain representations which the available scientific 
evidence shows are not true. Notwithstanding the testimony of ex- 
perts who made controlled tests of respondent’s product, the respond- 
ent continues to claim that it has a right to publish such testimonials. 

Let us consider the situation if the Commission dismisses this com- 
plaint. The respondent may thereafter again assert its claimed right 
and may publish the objectionable testimonials. Im such event, it 
would be necessary for the Commission to again spend public funds to 
initiate a proceeding against respondent to protect the public in- 
terest. In the meantime while such proceeding was going forward, 
farmers would again be misled into believing they could get increased 
crop yields by purchasing respondent’s product. For these reasons 
it is not in the public interest to dismiss this complaint. 

It is not a pleasant duty to find that a business concern has engaged 
in unfair practices particularly when such concern may not have had 
an “intent” to deceive purchasers. The question of the intention to 
deceive is not at issue in this proceeding. The issue is whether or not 
the advertisements are in fact false. It is not a pleasant duty to issue 
an order to cease and desist against a business concern. However, the 
Congress wisely, we believe, concluded that an effective deterrent 
against the resumption of unfair practices proven to be unfair in 
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litigated cases is the issuance by this Commission of findings as to 
the facts and order to cease and desist. 

The majority of the Commission is of the opinion that the record 
unquestionably shows that respondent has violated section 5 of the 
Federal Trade Commission Act and that the public interest requires 
in accordance with the provisions of said act the issuance of appropri- 
ate findings as to the facts and order to cease and desist. 


OPINION OF COMMISSIONER LOWELL MASON 


In my opinion, there are two collateral rules and one principal rule 
of law which should be considered in the determination of this matter. 

The collateral rules relate to false and misleading advertising and 
are commonly misunderstood by the public. Many believe (1) that 
someone must actually be deceived and suffer thereby before the Fed- 
eral Trade Commission may prohibit a challenged ad, and (2) that 
the discontinuance of a misleading ad is a bar to prosecution. 

Neither is true. The Commission may anticipate an injury to the 
public before it becomes an actuality. The Commission can also 
prognosticate a future injury and protect. against a recurrence if it 
finds former ads were bad, and that “a proceeding by it in respect 
thereof would be to the interest of the public” (even though present 
ads are innocuous). 

No one need be actually deceived, nor is discontinuance of a bad 
ad a bar to prosecution. Then why is this misconception of the law 
so commonly abroad and why does it continue? 

To my mind, the persistence of these misunderstandings has some 
valid basis in both morals and common sense. 

Most business men know in a general way that the Federal Trade 
Commission is supposed to stop unfair practices in commerce. It is 
difficult for them to understand why the Federal Trade Commission 
should concern itself with ordering a person to stop doing something 
he is not doing or, to put it frankly, if a defendant has already given 
up a practice that the Commission has challenged, how can the Fed- 
eral Trade Commission stop it again? 

There is some sense to this because the Commission exists to prevent 
unfair practices in commerce. Under the statute, we have no punitive 
function. We do not penalize someone for a wrongful act... We are 
prophylactic and preventive in our authority. 

In those cases where the Commission doubts the efficacy of a volun- 
tary discontinuance of challenged ads, we may proceed to an order. 
Do the facts in this case warrant any such doubt? Counsel prosecut- 
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ing the complaint points out the defendant changed its ads to comply 
with the Federal Trade Commission’s criticism after the Commission 
had called its attention to the challenged advertisements. _ 

Some consider such prompt compliance as an admission of guilt. 
On the contrary, it connotes, in my opinion, a desire to cooperate and 
to follow a Government agency’s suggestion. The respondent wanted 
to rectify a practice which it had theretofore assumed was entirely 
proper, but which it was willing to modify in order to obviate any 
question as to its legality. 

The reasonableness of such an assumption is forcefully demonstrated 
by the fact that our trial examiner, after hearing all the testimony 
in the case, came to the same conclusion himself; namely, that there 
was nothing wrongful in the ads even before they were changed. 

In passing judgment on this case the Commission should not pick 
out isolated words and phrases to impute false and misleading tend- 
encies. The Administrative Procedure Act of 1946 amends the Fed- 
eral Trade Commission Act and expressly provides that no finding 
can be made by any commission or board “except upon consideration 
of the whole record as supported by and in accordance with the reli- 
able, probative and substantial evidence.” 

The hearing examiner who heard all witnesses and studied the ex- 
hibits in connection with the oral testimony, made recommended find- 
ings and conclusions which showed no wrongful inferences could be 
reasonably drawn, and, in my opinion, the greater weight of the evi- 
dence would not sustain any other findings. 

But my dissent to the majority’s reversal of the trial examiner’s 
findings is not directed solely to the question—did the defendant 
prior to 1943 engage in advertising which had a tendency to deceive 
the public? This dissent points out the lack of public interest which, 
in my opinion, must be an ingredient in all our work. In the first 
place, the evidence shows that no one was deceived. The power of 
the Federal Trade Commission to base orders on tendencies and in- 
ferences is leavened with one important ingredient—public interest 
must justify the proceedings. 

In response to a question put to respondent’s counsel during final 
argument of this case, it was shown that in 1943 the Radio and Pe- 
riodical Division of the Commission conferred with the defendant 
before suit. A stipulation was drawn up and signed by the defendant 
correcting the alleged tendencies to deceive. This stipulation was 
never finally approved by the Commission, but what public interest 
there was in the matter petered out five years ago when the defendant, 
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by executing such stipulation, agreed to correct its ads so as to bring 
them into compliance with the law. 

On the basis of public interest alone, one voluntary compliance with 
the rules of fair play in 1948 is worth more than an enforcement order 
in 1948. If there had been any injury to the public, we could have 
obtained protection to purchasers of respondent’s product five years 
sooner with a stipulation than we can today with an order to cease 
and desist. Besides, voluntary correction leaves a quick good taste 
in all mouths while cease and desist orders such as the one in the 
instant case, after taking years to obtain, cost the taxpayer and the 
litigant more than the bad taste is worth. 

Now that we have spent Government funds to prosecute and ad- 
ministratively adjudicate the moot controversy, it might be urged 
that we may as well enter an order anyway. From an administrative 
viewpoint, such reasoning would only encourage the continuance of 
similar litigation if there be more pending. 

Tam against it. 
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In THE MATTER OF 


AMERICANA CORPORATION AND FRED P. MURPHY, 
JOSEPH C. GRAHAM, JR., AND THOMAS J. KIRK 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5085. Complaint, Nov. 20, 1943—Decision, July 14, 1948 


Where a corporation and its successor, and three officers thereof, engaged in the 
publication and competitive interstate sale and distribution of an encyclo- 
pedia designated “Americana” or “HWncyclopedia Americana” and supple- 
ments and yearbooks issued in connection therewith ; through advertisements, 
circulars, and pamphlets and also through sales talks, manuals, and radio 
broadeasts, directly or by implication— ‘ 

(a) Represented that said publication was the only national American encyclo- 
pedia and was the best known and most authoritative one published in the 
United States, was “America’s Supreme Authority for Over One Hundred 
Years,” and stood “alone as the first National American Hncyclopedia” ; 

The facts being that the corporation first referred to was the successor to the 
publisher of a work thus named in 1904 which was based on a Similarly 
entitled publication first published in 1829; much of the text and many of 
the articles were similar to or identical with or evolved from those in the 
1832 and 1846 editions, as revised and supplemented from time to time; 
their said publication was not the only national or the best known or most 
authoritative American encyclopedia, and neither it nor any other encyclo- 
pedia had ever been determined to be America’s supreme authority; 

(b) Falsely represented that it was the unanimous choice of every government 
department, educational institution, board of education, and public library 
as the official reference work, and that it contained more articles and pre- 
sented more information on subjects of practical, present day interest and 
importance than any other set of books; 

(c) Represented that the publication offered for sale was a new and revised 
one, and that prior to its introduction to the public generally it was offered 
to a few selected individuals in each community at special and reduced 
prices or under special conditions unavailable to ordinary purchasers; 

(d) Represented, through such statements by them and others as “I am not here 
to sell you,” that the solicitors were not salesmen, and were paid no commis- 
sion for selling, but were interviewing reputable persons for the purpose of 
conferring upon them a special favor, that they were authorized to place 
a few sets with a. limited number of prominent people in the community 
at a normal cost, and that because of the prominence of the prospect they 
would give him a set at no cost or at a reduced price in return for a letter 
of recommendation thereafter, and that such special prices would not be 
offered to the general public but were limited in time and to a selected group 
as aforesaid, and displayed through some salesmen purchase orders show- 
ing the sales price to be as much as $250; 
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The facts being the publication was not as aforesaid noted, new, but was simply 
a new printing prepared from old plates with some revisions and new articles 
inserted; persons employed to introduce the publication to the public were 
in fact salesmen soliciting prospects to purchase at regularly established 
prices ; so-called special or introductory prices were the usual prices, avail- 
able to all purchasers ; and no sets were reserved or given free or at a special 
reduced price or sold in consideration of a letter of commendation but buyer 
was required to pay as aforesaid the established full purchase price; and, 
following initiation of sales to the general public in 1989 in combination 
with the annual supplements or yearbooks, and through salesmen, the price 
increased progressively from $99.50 to the present price of $169.50 in the 
Sealcraft binding ; : 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the mistaken belief that such representations were true, and with 
result of inducing it to purchase substantial quantities of their said work, 
whereby substantial trade was thereby diverted unfairly to them from their 
competitors: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the publie and their competitors and constituted 
unfair methods of competition in commerce, and unfair and deceptive acts 
and practices therein. 


In said proceeding in which respondent corporation had theretofore subscribed 
to the trade practice conference rules for the subscription and mail order 
book publishing industry, which covered all of the practices involved in said 
proceeding; and in which the individual respondents, its officers, contended 
that all of the practices employed in connection with the sale of said work 
since said time had been engaged in only by respondents’ salesmen, all of 
whom had, as a consequence, been discharged, and that they, i. e., said 
individual respondents were not responsible in any way for a continuation 
of such practices; the Commission, in the absence of any direct evidence to 
the contrary, accepted such contention as an accurate statement of the situ- 
ation, and under the circumstances found that no further corrective action 
was necessary against said individual respondents. 


Before Mr. Randolph Preston, trial examiner. 
Mr. John M. Russell for the Commission. 
Mr. J. Raymond Tiffany and Mr. Benjamin Werne, of New York 


City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Americana Corp., 
a corporation, and Fred P. Murphy, Joseph C. Graham, Jr., and 
Thomas J. Kirk, individuals, hereinafter referred to as the respond- 
ents, have violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
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public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracraru 1. Respondent, Americana Corp., is a corporation organ- 
ized, existing, and doing business under any by virtue of the laws of the 
State of New Jersey, and respondents Fred P. Murphy, Joseph C. 
Graham, Jr., and Thomas J. Kirk, individuals, are respectively presi- 
dent, vice president and treasurer, and secretary of said corporation. 
The individual respondents have dominant control of the advertising 
and sales policies and business activities of said corporate respondent, 
and all of said respondents have acted in concert in doing the acts and 
things hereinafter alleged. Respondents’ principal office and place of 
business is at 2 West Forty-fifth Street, New York, N. Y., and sales 
offices are maintained in various other principal cities throughout the 
United States. 

Par. 2, Respondents are now and for several years last past have 
been engaged in the publication and sale of an encyclopedia designated 
“Americana” or “Encyclopedia Americana.” Respondents cause their 
said encyclopedias, when sold, to be shipped from their aforesaid 
places of business to the purchasers thereof located in States other than 
those from which such shipments are made, and in the District of 
Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in their said encyclopedias in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of their said business, respond- 
ents are now and have been for several years last past in competition 
with corporations, firms, and individuals engaged in the sale and dis- 
tribution of encyclopedias in commerce among and between the va- 
rious States of the United States and in the District of Columbia. 
Among such competitors are many who do not engage in unfair or 
deceptive acts or practices in connection with the sale of their products 
in said commerce. 

Par. 4. In the course and conduct of their said business, and in cont 
nection with the sale of “Americana” or “Encyclopedia Americana” 
as hereinbefore set out, respondents have made numerous false, mis- 
leading, and disparaging statements and representations to pur- 
chasers and prospective purchasers of said encyclopedias by means of 
advertisements, circulars, broadsides, and pamphlets, and also by 
means of sales talk manuals and oral representations by their sales 
agents and representatives. 
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Among and typical of the statements made in respondents’ adver- 
tising circulars, broadsides, and pamphlets are the following: 


Made in America—For Americans—By Americans. 

England has her Britannica, France has her Larousse, Germany has her 
Brockhaus, and America has her Americana, The Great National Encyclopedia. 

The Americana stands alone as the first National American Encyclopedia. 

There are only two recognized major encyclopedias published in the English 
language today—and only one is American throughout—The New Americana. 
That is why every government department, every important university and col- 
lege, every public library, every Board of Education uses it as the official refer- 
ence work. ‘ 

The Americana is published: in America by Americans for Americans. It has 
the American viewpoint and looks at the world through American eyes. 

Americana was first published in 1829 in America and ig today the outstanding 
American institution of its kind with more than one hundred years of experience 
in giving unbiased facts to Americans. 

America’s Supreme Authority For Over One Hundred Years. 

110 years old. 

A brand-new edition of The Americana has just come off the press. 

Americana’s New Second Century Edition. 

The Americana has more than 24,000 pages with signed articles by 3,000 
experts. 

It has more articles by many thousands than any other encyclopedia and pre- 
sents more information on subjects of practical present-day interest and im- 
portance than any one set of books that has ever been printed. 

What impresses a Catholic most in the new Americana is the evident intention 
of the editorial staff to play fair; not to make the work a series of pegs, on which 
every Tom, Dick or Harry might hang his theories and vagaries; but to issue a 
storehouse of information, accurately garnered by men of authority on all leading 
subjects. In this, the Americana is a striking contrast with the Britannica. © 
The editors of that encyclopedia impress one ag having of set purpose picked 
out the foes of the Church, to misrepresent her. They are accurate in this mis- 
representation aS we might expect Benedict Arnold to have been, had he written 
on the separation of the American Colonies from England. Not so the Americana. 
It chooses loyal Catholics to write on Catholic subjects. The Jesuits are assigned 
to a Jesuit; and not, as in the Britannica, to their avowed enemy. 

Its clarity, simplicity, completeness and reliability have made it the unanimous 
first choice of Board of Education and educational institutions throughout the 
country. 

The Americana Annual is the most costly volume of its kind to produce now pub- 
lished in America. 

Americana is 100% American in Editing, Printing, and Binding. It is Inter- 
national in authorship and America’s Most Complete Major Encyclopedia. 

The Encyclopedia Americana, published by an old American firm of the highest 
reputation, was first published in 1829 and is the best known and authoritative 
American major reference work. 


866412—51——_6 
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Among and typical of the statements made by respondents by means 
of sales talk manuals and oral r epresentations by agents and canvassers 
are the following: 


We are coming in here in about six months with our 1938 Edition of Americana 
which has just been completed at an expenditure of over two million for the 
purpose of competing with our English competitor, Britannica. 

The purpose of my work here is to contact a diversified group of business and 
professional men to establish a foundation in this community for future activities. 
I’m not here to sell you. 

We are the only company in existence who publish a complete bound volume 
annually. 

The base set of 30 volumes retails at $150.00. ‘The Annuals will cost $10.00 
each. In other words there will be a total obligation of $250 up to the year 1949. 
However, if you will agree to cooperate with us by giving us a letter of com- 
mendation or the privilege of listing your name as a “local owner,” we will send 
out the entire set of 30 volumes, mark the $150.00 paid in full for a handling 
charge of $19.50. Will supply the Annuals, not at $10 per year, but at cost to 
us at the rate of $8.00. In other words, your total obligation would be ten times 
eight for the Annuals, plus the $19.50 handling charge on the original $150.00 set. 

The Britannica is a good encyclopedia but even if you have the 14th edition, it 
came out in 1929 and is now ten years out of date and in ten years more will be 
twenty years out of date, while this work will have increased by ten volumes and 
approximately 8,000 pages and be as new as the day it was delivered. 

If the account is liquidated within a year or a year and a half, we will also 
inelude without additional cost your choice of this $20.00 Book Case, which has 
been made especially for the work, or the New Century Dictionary in 2 volumes 
which retails for $25.00. 

If you will give us this sort of cooperation, we will send you the entire set of 
30 volumes in the maroon Artex which, as you may know, has sold for $150.00 
‘in library buckram (and in full leather as high as $300.00) at a cost to you of 
only $29.50. We will supply the Annual, not at $10 a year, but at the rate of 
$8.95 and bind ourselves to give it at that cost for the ten-year period. $1.95. of 
this amount partially represents current editorial and administrative expenses, 
and naturally we will not even permit you to pay at this time but yearly when 
the annual is delivered to you; deducting this amount from the $8.95 leaves a net 
to you at this time of only $7.00, so your total obligation at the present time 
would be ten times $7.00, which is $70, for the Annuals plus your cost of $29.50 on 
the original 30 volumes, or a total to you at this time of $99.50. 

And if you will liquidate the account within about a year, we will also include 
without additional cost to you, your choice of this $17.50 bookease, which has 
been made specially for the work, or the New Century Dictionary in two volumes, 
which the publishers priced at $25.00 on this broadside. 

Mr. Prospect, the Americana is to America what Britannica is to England and 
the LaRousse is to France. 

On this combination offer, we will send you the entire thirty volumes, bound in 
red Artex, which set we consider equivalent in content to the edition in Library 
Buckram sold for many years at $150, at a cost to you of only $29.50. 


AMERICANA CORPORATION ET AL. 37 
32 Complaint 


Par. 5. In addition to the aforesaid false, misleading, and disparag- 
ing representations made by respondents in their advertising litera- 
ture and by their official sales talks and manuals for the guidance and 
instruction of their salesmen, which representations have likewise been 
made orally by respondents’ salesmen in the regular course of their sales 
activities, respondents’ salesmen and agents have made numerous and 
varied misrepresentations of fact to customers and prospective cus- 
tomers, with the knowledge, consent, and ratification of the respond- 
ents, for the purpose of coupe the purchase of the “Americana” 
or “Encyclopedia Americana” atid supplements thereto. 

Said misrepresentations have varied according to the ingenuity 0 or 
mendacity of the individual salesmen or the exigencies of individual 
sales transactions, but they have in general conformed to the pattern 
and scheme of approach officially approved and taught to the sales- 
men by the written sales talks and manuals furnished by respondents 
for the guidance and instruction of their salesmen. 

Among, and typical of, representations made by respondents’ can- 
vassers od sales representatives and the practices used are the follow- 
ing: 

It is represented that a recently completed, new and up-to-date 
edition of the Encyclopedia Americana was just off the press, and that 
preliminary to a general offering to the public a number of sets had 
been reserved for a prepublication offer to certain selected persons 
as a means of advertising, rather than to spend large sums in national 

_advertising in the magazines and newspapers; that the solicitor was 
not a salesman and was paid no commission for selling, but was a 
spotter for the publisher’s publicity department, hunting reputable 
persons in various communities to receive this special favor; that 
he was authorized to place a few sets with a hmited number of promi- 
nent people in the community, the chosen list being restricted to certain 
outstanding or prominent individuals whose names and endorsements 
would be of value when the encyclopedia was later put on general 
sale. 

The prospect solicited in each instance was represented to be one of 
the selected few to receive this special introductory offer, variously 
represented to be at a reduced price, at one-half the regular price, or 
much cheaper than the price to be paid by general public. The regu- 
lar price of the set of Encyclopedia Americana was variously repre- 
sented to be $150, $240, $250, $520, or $600, and the “special” reduced 
price was variously set at $99.50, $129.50, or $189.50, including a 10-year 
membership in the American Institute or Research Bureau, or a 10- 
year subscription to an annual supplement or year book. 
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Other customers were required to pay $19.50 for the set of 30 volumes 
and $80 for the annual supplements, others $29.50 for the set and $70 
for the supplements. The supplements were alleged to be payable 
over a 10-year period, but to customers who paid in full within 18 
months or less additional inducements or bonuses were offered, such 
as a special bookcase worth $20 or $17.50, or a dictionary worth $25. 
It was emphasized in all cases that these special prices and bonuses 
would not be offered to the general public, but would be offered only 
for a limited time to a selected group of influential and prominent 
citizens in the community. Some salesmen exhibited or displayed a 
“flash contract” or fake order blank showing $250.00 as the regular 
price of the Americana, or made false statements regarding purported 
recommendations by alleged purchasers of the work. 

In all cases, the contract submitted by the salesman for signature by 
the prospect provided for an initial payment with the order and 
monthly payments thereafter until the entire amount was paid, with 
the further provision that the contract was noncancellable and not 
by any agreement not stated therein. 

Par. 6. By means of the foregoing statements, representations, and 
practices made and used by respondents and their salesmen in circu- 
lars, pamphlets, sales talks and advertisements, and other statements 
not specifically set out herein, respondents have represented, directly 
and by implication and inference, that the Encyclopedia Americana is 
the only American encyclopedia, and that other encyclopedias, in- 
cluding the Britannica, have a foreign origin, background, and view- 
point; that Americana has been continuously published for over a 
hundred years, and has more articles and presents more information 
than any other encyclopedia; that it is preferred by all of the leading 
educational and governmental institutions in the United States, and 
is the best known and most authoritative encyclopedia published in 
the United States; that respondents offer a special or reduced price to 
a few selected individuals in each community prior to introduction of 
a new and revised edition of the Americana soon to come off the press; 
that the Americana regularly sells for $150 or more and annual supple- 
ments thereto regularly sell for $10 each; that the Encyclopedia 
Britannica is not up to date and is not revised by means of annual sup- 
plements as is the Americana; and that the bookcase and dictionary 
offered as “premiums” with the Americana are worth $20 and $25 
respectively. 

Par. 7. The representations and practices set out in paragraphs 4 
and 5 so made and used by the respondents and their salesmen as afore- 
said, and others of similar import and effect not specifically set out 
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herein are misleading and deceptive to the public and defamatory and 
disparaging to respondents’ competitor publication, the Encyclopedia 
Britannica. 

The Encyclopedia Britannica has been entirely owned and pub- 
lished in the United States since 1902, and is not an English publica- 
tion. It is as American throughout as is the Encyclopedia Americana. 
Its presentation of subjects dealing with various religious faiths is 
as complete and unbiased as that of the Americana. The Americana 
does not “stand alone” as “The great national American encyclopedia,” 
since the Encyclopedia Britannica is also published in America, by 
Americans, for Americans. It is not true that every government de- 
partment, every important university and college, every public library, 
and every board of education uses the Americana as the official refer- 
ence work. The Encyclopedia Britannica also has the American view- 
point and is just as widely, and is in fact more widely used, in American 
public institutions than is the Encyclopedia Americana. 

The encyclopedia published by respondents and known as “Ameri- 
cana” was first compiled and published in 1903-04. It has no connec- 
tion with an encyclopedia published in 1829 also called Americana. An 
Encyclopedia Americana edited by Francis Lieber was published in 
1829, but the present “Americana” published in 1903-04 is not a con- 
tinuation of, and has no historical or other connection with the previous 
work. Respondent corporation is not an “old American firm,” but was 
organized not more than 30 years ago. The “Americana” is not “110 
years old,” and has not been continually published for over a hundred 
years. 

The current issue of Americana is not a “brand-new edition” but is 
merely a plate revision of the fourth edition published in 1918. There 
has been no complete revision or new edition of the Americana pub- 
lished since that date; subsequent printings having been made from the 
old plates, with some revisions and new articles inserted from time to 
time. It does not have 3,000 contributors or experts and does not have 
more articles or present more information than any other encyclopedia 
or any other set of books that has ever been printed. It has only about 
one-half the word content of the Encyclopedia Britannica, and is 
neither the unanimous nor the first choice of Boards of Education or 
of educational institutions throughout the country. The Americana 
Annual is not the most costly volume of its kind to produce now pub- 
lished in America. 

The Americana Corp. is not the only company in existence which 
publishes a complete bound volume annually. A similar annual sup- 
plement has been published by the Encyclopedia Britannica since 1938. 
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The Britannica is not now 10 years or more out of date, since newer re- 
visions and printings of the Britannica have been made as late as 1939 
and the “Britannica Book of the Year” has been published annually 
since 1938 to enable owners to keep their sets up to date. 

The prepared sales talks and methods of sales solicitation employed 
by respondents and their salesmen are false, misleading, and deceptive. 
The canvassers or agents employed by respondents are in fact sales- 
men, who solicit any likely prospects to purchase at prices regularly 
established by respondents. The prices quoted by them as being 
“special” or “introductory” or “prepublication” are not limited or re- 
stricted to a selected few persons or to certain prominent or outstand- 
ing and influential citizens of the community, but are the usual and 
customary prices available to all purchasers. The sets of Americana 
offered by respondents’ salesmen are not reserved or given free, or at a 
special reduced price, or in consideration for a letter of commenda- 
tion, as represented, but the buyer is in fact required to pay the full 
purchase price as established by respondents. 

Prior to 1937, the Americana had been sold principally to educational 
institutions, libraries and Government agencies, and practically no 
salesmen were employed. About that date a campaign was inaugu- 
rated to sell sets of the Americana to the general public, and the price 
of $99.50 was established for a combination offer of the set with 10 
annual supplements or year books. The maroon Artex binding for 
which the purchasers contracted had never been sold at higher prices 
or for the prices alleged by respondents’ salesmen. The bookcases and 
dictionary offered by respondents as bonuses or additional induce- 
ments to purchase the “Americana” were not in fact of the value as 
represented. 

Par. 8. The use by the respondents of the aforesaid acts, practices, 
and methods in connection with the offering for sale and sale of said 
encyclopedias in said commerce has had, and now has, the tendency 
and capacity to, and does, deceive and mislead members of the public, 
and to unfairly disparage and defame the products of competitors, 
thereby unfairly inducing the purchase by a substantial number of the 
purchasing public of respondents’ encyclopedias and unfairly divert- 
ing trade to the respondents from their competitors in commerce be- 
tween and among the several States of the United States and in the 
District of Columbia to the injury of said competitors and the public. 

Par. 9. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondents’ competitors, and constitute unfair methods of com- 
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petition and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FINpINGs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 20, 1943, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondents named in the caption hereof, charging said respondents 
with the use of unfair methods of competition in commerce and un- 
fair and deceptive acts and practices in commerce in violation of the 
provisions of that act. After the filing of the respondents’ answers, 
a trial examiner of the Commission was designated by it to take testi- 
mony and receive evidence in support of and in opposition to the 
allegations of the complaint, and a number of hearings were held 
and a substantial amount of evidence was introduced and duly 
recorded and filed. Subsequently, on June 7, 1948, a written stipula- 
tion was entered into by and between the respondents and Daniel J. 
Murphy, chief of the trial division of the Commission, and in this 
stipulation it was provided that, subject to the approval of the Com- 
mission, the statement of facts contained therein may be taken as 
the facts in this proceeding in lieu of all testimony, and that the 
Commission may proceed upon said statement of facts to make its 
report stating its findings as to the facts, including inferences which 
it may draw from the stipulated facts, and its conclusion based 
thereon, and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. In said stipula- 
tion the respondents agreed that the Americana Corp., a Delaware 
corporation, organized in 1945, may be substituted as a respondent 
in this proceeding for the Americana Corp., a New Jersey corpora- 
tion, originally named as a respondent herein, and the respondents 
expressly waived the filing of a recommended decision by the trial 
examiner. Thereafter, the proceeding regularly came on for final 
hearing before the Commission upon the complaint, the answers 
thereto, and the stipulation, said stipulation having been approved, 
accepted and filed; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. At the time of issuance of the complaint the then 
respondent, Americana Corp., was a corporation organized, existing, 
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and doing business under and by virtue of the laws of the State of New 
Jersey. Said respondent maintained executive offices at No. 2 West 
Forty-fifth Street, New York, N. Y. Respondents Fred P. Murphy, 
Joseph C. Graham, Jr., and Thomas J. Kirk, were, respectively, pres- 
ident, vice president and treasurer, and secretary of said corporation. 

In 1945 Americana Corp., the New Jersey corporation, caused to be 
created under the laws of the State of Delaware a new corporation 
which was and is also known as Americana Corp., and transferred to 
— it all of the assets of the New Jersey corporation, which was formally 
dissolved. In accordance with the stipulation hereinabove referred 
to, Americana Corp., the Delaware corporation, has been substituted 
as a respondent in this proceeding for the Americana Corp., the New 
Jersey corporation, and unless it otherwise appears, the word respond- 
ents wherever used hereinafter shall be deemed to include said Ameri- 
cana Corp., the Delaware corporation. 

From 1945 until the latter part of 1947, respondents Fred P. Mur- 
phy, Joseph C. Graham, Jr., and Thomas J. Kirk, were, respectively, 
president, vice president and treasurer, and secretary of Americana 
Corp., the Delaware corporation. Since the latter part of 1947 the 
officers of said corporation have been respondent Fred P. Murphy, 
chairman of the board of directors, Vincent Sutliff, president and 
treasurer, and respondent Thomas J. Kirk, secretary. Respondent 
Joseph C. Graham, Jr., is no longer connected with Americana Corp. 
as an officer thereof. The principal office and place of business of 
Americana Corp., the Delaware corporation, is located at 333 North 
Michigan Avenue, Chicago, Ill, and its executive offices are main- 
tained at No. 2 West Forty-fifth Street, New York, N. Y. 

- Respondents Murphy and Kirk are now, and prior to the latter part 
of 1947 respondents Murphy, Kirk, and Graham were at all times 
mentioned herein, active in their capacities as officers of both of the 
aforesaid corporations. 

Par. 2. Respondents are now, and for several years last past have 
been, engaged in the publication and in the sale and distribution of an 
encyclopedia designated “Americana” or “Encyclopedia Americana” 
and supplements and yearbooks issued in connection therewith. Re- 
spondents, other than respondent Graham, now cause, and all of said 
respondents have caused, their said encyclopedia and supplements and 
yearbooks issued in connection therewith, when sold, to be shipped 
from their aforesaid places of business to the purchasers thereof lo- 
cated in States other than those from which said shipments are made 
and in the District of Columbia. Respondents maintain, and for 


AMERICANA CORPORATION ET AL. 43 
32 Findings 


many years have maintained, a course of trade in their encyclopedia 
and supplements and yearbooks issued in connection therewith among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 3. Respondents are now, and for several years last past have 
been, in competition with other corporations, firms, and individuals 
also engaged in the sale and distribution of encyclopedias and other 
reference works in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of their business, and in connec- 
tion with the sale of their encyclopedia, including the supplementary 
material, respondents and their salesmen, by means of advertisements, 
circulars and pamphlets, and also by means of sales talks, manuals, 
and radio broadcasts, have made many statements and representations 
to purchasers and prospective purchasers. 

Among and typical of the statements made in respondents’ advertis- 
ing circulars, broadcasts, and pamphlets, are the following: 

The Americana stands alone as the first National American Encyclopedia. 

* * * That is why every government department, every important university 
and college, every public library, every Board of Education uses it as the official 
reference work. 

America’s Supreme Authority for Over One Hundred Years. 

A brand-new edition of the Americana has just come off the press. 

It has more articles by many thousands than any other encyclopedia and pre- 
sents more information on subjects of practical present day interest and impor- 
tance than any one set of books that has ever been printed. 

Its clarity, simplicity, completeness and reliability have made it the unanimous 
first choice of Boards of Education and educational institutions throughout the 
country. 

Among and typical of the statements made by respondents’ salesmen, 
by means of sales talks, manuals, and oral representations, is the fol- 
lowing: 

I am not here to sell you. 


Par. 5. In addition to the aforesaid statements and representations, 
respondents in their advertising literature and in sales talks and 
manuals issued for the guidance and instruction of their salesmen have 
made numerous and varied other statements and representations to 
customers and prospective customers for the purpose of inducing the 
purchase of “Americana” or “Encyclopedia Americana” and supple- 
ments thereto. 

Among and typical of the statements and representations which the 
respondents have made in this manner and which have been used by 
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salesmen in the course of their sales activities have been many to the 
following effect: (1) that the solicitors were not salesmen and were 
paid no commission for selling, but were interviewing reputable per- 
sons in various communities for the purpose of conferring upon them 
a special favor ; that said solicitors were authorized to place a few sets 
of the encyclopedia with a limited number of prominent people in the 
community at a nominal cost; (2) that the prospect solicited was to be 
one of the selected few individuals to receive a special introductory 
offer, including the privilege of purchasing the encyclopedia and sup- 
plements at a reduced price, for a limited time, prior to the time when 
the encyclopedia was offered to the public generally; (8) that because 
of the prominence of the individuals interviewed respondents would 
give them a set of Encyclopedia Americana at no cost, or at a reduced 
price, if, after using it for a while, such individuals would write a letter 
of recommendation therefore; and (4) that the special prices for the 
encyclopedia and supplementary material would not be offered to the 
general public, but would be offered only for a limited time to a selected 
group of influential and prominent citizens in the community, some 
salesmen exhibiting or displaying purchase orders showing the sales 
price of the publication to be as much as $250.00. 

Par. 6. By means of the foregoing statements, representations, and 
practices made and used by respondents and their salesmen, as afore- 
said, respondents have represented, directly and by implication and 
inference, that the Encyclopedia Americana is the best known and 
most authoritative encyclopedia published in the United States; that 
it is the unanimous choice of every government department, every 
educational institution and board of education, and every public 
library as the official reference work; that it has been determined to be 
America’s supreme authority for over 100 years; that it contains more 
articles than any other encyclopedia and presents more information 
on subjects of practical present-day interest and importance than any 
other set of books that has ever been printed; that the publication 
offered for sale was a new and revised edition; and that prior to the 
introduction of the publication to the public generally it was offered 
to a few selected individuals in each community at special and re- 
duced prices or under special conditions unavailable to the ordinary 
purchaser. 

Par. 7. All of the foregoing representations were wholly false and 
deceptive. The Americana Corp., the New Jersey corporation, and 
one of the original respondents in this proceeding, was incorporated 
in about 1913 and was the successor of the Americana company which 
published the Americana Encyclopedia in 1903-04. That publica- 
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tion was based on the Americana Encyclopedia edited by Francis 
Lieber and subsequent editions of the Encyclopedia Americana that 
were first published in 1829, and much of its text and-many of its 
articles are similar to or identical with or evolved from the articles in 
the 1832 and 1846 editions of the publication, such text and articles 
having been revised and supplemented from time to time to keep the 
encyclopedia current. 

It is not true, however, as respondents have represented, that the 
Encyclopedia Americana is the only national American encyclopedia. 
This publication is not the best known or the most authoritative ency-, 
clopedia published in the United States, nor is it the first or unanimous 
choice of all government departments or every educational institution 
or board of education or public library as the official reference work. 
No encyclopedia has ever been determined to be America’s supreme 
authority. The Encyclopedia Americana does not contain more arti- 
cles than any other encyclopedia, and it does not present more informa- 
tion on subjects of practical present-day interest and importance than 
any other set of books. The issue of the Americana which was repre- 
sented as being a new edition was not in fact a new edition, but was 
simply a new printing prepared through the use of old plates with 
some revisions and new articles inserted. The persons employed by 
respondents to introduce their publication to the public were in fact 
salesmen soliciting prospects to purchase the work at prices regularly 
established by respondents, and the prices quoted by them as being 
“special” or “introductory” were not limited or restricted to a few 
persons or to certain prominent and outstanding and influencial citi- 
zens of a community and were not offered only for a limited time, but 
were the usual and customary prices for the publication which were 
available to all purchasers. The sets of the Americana offered by 
respondents’ salesmen were not reserved or given free or at a special 
reduced price or sold in consideration of a letter of commendation as 
represented, but the buyer was in fact required to pay the full purchase 
price established by respondents. 

Prior to 1937 the Americana was sold principally to educational 
institutions, libraries, and government agencies, and practically no 
salesmen were employed by respondents. About that date a campaign 
was inaugurated to sell sets of the Americana to the general public, 
and the price of $99.50 was established as the selling price for a com- 
bination of the set with 10 annual supplements or yearbooks. Since 
then the price of the publication has increased progressively from 
$99.50 for a set with Artex binding, in combination with the supple- 
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ments or yearbooks, to $169.50, the present price of a combination set, 
with Sealeraft binding. The publication has not been sold since 1936 
other than in combination with the annual supplements or yearbooks, 
except in the DeLuxe edition, which is presently sold for a price of 
$249.50, and in the School and Library bindings, which bindings are 
not offered to the public. 

Par. 8. The use by respondents of the foregoing false and deceptive 
statements and representations has had the tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
into the mistaken and erroneous belief that such statements and repre- 
sentations were true. As a result of such erroneous and mistaken 
belief the purchasing public has been induced to purchase and has 
purchased substantial quantities of respondents’ encyclopedia and in 
consequence thereof substantial trade has been diverted unfairly to the 
respondents from their competitors. 

Par. 9. On September 8, 1940, the respondent Americana Corp. 
subscribed to the Trade Practice Conference Rules for the Subscrip- 
tion and Mail Order Book Publishing Industry, which rules cover all 
of the practices involved in this proceeding. The individual respond- 
ents, Fred F. Murphy, Joseph C. Graham, Jr., and Thomas J. Kirk, 
contend that all of said practices which have been employed in connec- 
tion with the sale of the Americana since the above date have been 
engaged in only by respondents’ salesmen, all of whom have been dis- 
charged as a consequence thereof, and that said individual respondents 
were not responsible in any way for a continuation of these practices. 
In the absence of any direct evidence to the contrary, the Commission 
accepts this as an accurate statement of the situation, and in the cir- 
cumstances finds that no further corrective action is necessary against 
the individual respondents. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all 
to the prejudice and injury of the public and of the respondents’ com- 
petitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 

Commissioner Mason not participating. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of the re- 
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spondents, and a stipulation of facts entered into by and between the 
respondents and Daniel J. Murphy, chief of trial division of the Com- 
mission, which stipulation provides, among other things, that the 
statement of facts contained therein may be taken as the facts in this 
proceeding in lieu of other evidence and that the Commission may 
proceed upon said stipulated facts to make its report stating its 
findings as to the facts, including inferences which it may draw there- 
from, and its conclusions based thereon, and enter its order disposing 
of the proceeding (the recommended decision of the trial examiner, 
briefs and oral argument of counsel having been expressly waived) 3 
and the Commission having made its findings as to the facts and its 
conclusion that the respondents have violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That the respondent, Americana Corp., a Delaware 
corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution of its encyclopedia desig- 
nated “Americana” or “Encyclopedia Americana” and material sup- 
plementary thereto, or any other publication, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from— 

(1) Representing, directly or by implication, that said publication 
is the only national American encyclopedia. 

(2) Representing, directly or by implication, that said publication 
is the best known or most authoritative encyclopedia published in the 
United States, or that it is America’s supreme authority. 

(3) Representing, directly or by implication, that said publication 
contains more articles than any other encyclopedia, or that it presents 
more information than any other set of books. 

(4) Representing, directly or by implication, that said publication 
is the choice of all government departments, educational institutions, 
boards of education, or public libraries as the official reference work. 

(5) Representing, directly or by implication, that said publication 
is available only to selected individuals under special conditions. 

(6) Representing, directly or by inference, that individuals em- 
ployed by the respondent to sell its publication are anything other than 
salesmen soliciting prospects to purchase said publication at prices 
_regularly established by the respondent. ie 

(7) Representing as the customary or usual price of said publication 
any price or value which is in fact in excess of the price at which it is 
customarily offered for sale and sold in the usual course of business. 
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(8) Representing that any issue of said publication, prepared 
through the use of old plates which have been merely revised, with 
new articles inserted, is a new edition. 

It ts further ordered, For reasons appearing in the Commission’s 
findings as to the facts, that the complaint herein be, and it hereby is, 
dismissed as to the individual respondents, Fred P. Murphy, Joseph 
C. Graham, Jr., and Thomas J. Kirk. 

It is further ordered, That the respondent, Americana Corp., shall, 
within 60. days after service upon it of this order, file with the Com- 
mission a report in writing, setting forth in detail the manner and 
form in which it has complied with this order. 

Commissioner Mason not participating. 
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In tHe Marrer or 


WALTER B. JACKSON AND JUANITA G. JACKSON, TRAD- 
ING AS JACKSON RESEARCH LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5493. Complaint, May 9, 1947—Decision, July 14, 1948 


Where a husband and wife, partners, engaged in the mixing and interstate sale 
and distribution of insecticides including one designated by the letters 
“Dp. P. T.”; in advertisements thereof in newspapers and through circulars 
and other advertising material— 

(a) Represented that.their said “D. P. T.”, when used as directed, would repel 
fleas, lice or ticks, and kill moths and bedbugs, and was suitable for use on 
clothing and fabrics ; 

The facts being that, being composed of 84 percent mineral oil, it was not suitable 
for use on clothing and other fabrics, and said other representations were 
likewise false, misleading and deceptive; 

(6) Represented through the use of the words ‘‘Research Laboratories” as a 
trade name that they were engaged in scientific research and maintained a 
staff of trained and qualified scientists and chemists who made tests and 
conducted experiments with insecticides ; 

The facts being neither of said individuals was a qualified chemist, or engaged 
in making such tests or scientific experiments; their activities were limited 
to mixing patented commercial ingredients according to a fixed formula; and 
they did not maintain a staff or own, operate or control a laboratory as above 
represented ; : 

(c) Falsely represented through similarity of the letters “D. P. T.”, trade name 
of their product, that preparation in question contained “D. D. T.”; with the 
result that purchasers confused it with “D. D. T.” ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the mistaken belief that said representations were 
true, and with result of causing it to purchase their said preparation : 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice of the public, and constituted unfair and deceptive acts and 
practices in commerce. 


In said proceeding in which complaint charged that respondents’ preparation, 
when used as directed, would not, as represented, kill moths and bedbugs, 
and in which no evidence was adduced with respect to said charges, no 
findings were made with relation thereto. 

Before M7. J. Karl Cow, trial examiner. 
Mr. Charles S. Cow for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission, having reason to believe that Walter B. J ackson, 
trading as Jackson Research Laboratories, hereinafter referred to as 
respondent, has violated the provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrarn 1. Respondent, Walter B. Jackson, is an individual do- 
ing business under the name of Jackson Research Laboratories with 
his principal office and place of business located at M and M Building, 
Houston 2, Tex., and branch offices at 117 South Seventh Street, St. 
Louis 2, Mo., and 303 North Peters Street, New Orleans, La. 

Par. 2. Respondent is now, and has been for more than 2 years last 
past, engaged in the busines of selling and distributing an insecticide 
preparation designated by the letters, “D. P. T.”, consisting of a 
mixture of mineral oil, thanite, rotenone and perfume, with directions 
for its use as follows: 


IMPORTANT DIRECTIONS 


This wonderful new insecticide will kill and repel flies, mosquitoes, German 
roaches, ants, moths, fleas, ticks, jiggers, carpet beetles, water bugs, lice, bedbugs, 
silver fish, centipedes, sandfleas, night bugs and many other insects; when used 
as directed. Remember D. P. T. is a new invention, completely unlike regular 
repellents and insecticides. Think of it differently—because it is made differ- 
ently—you use it differently and it gives far different results. One application 
of D. P. T. will last from 4 to 10 days, if used as directed. D. P. T. is harmless to 
humans and animals when used as directed. Before applying to screen doors 
or window screens brush the dust off the screens. If you don’t have an old 
brush any five or ten cent brush will do. Pour a little D. P. T. in a small dish, 
saturate the tip of brush in D. P. T. and brush on sereens. If mesh fills up, brush 
until clear. Go over your screens twice to make sure that you haven’t missed 
certain spots. Make the film of D. P. T. as thick as possible and D. P. T. will do 
the rest. 

This wonderful new insecticide can be applied to any painted surface. It 
actually prevents your screens from rusting. 

To rid your home of crawling insects, brush around table legs, to prevent 
insects from crawling up on table. Brush or squirt D. P. T. around cupboard 
shelves, kitchen sinks or in bath room around base boards or any place where 
insects may gather. To eradicate the premises of bedbugs, ticks, lice and fleas, 
use a low pressure spray gun. Spray D. P. T. on door jams, window and bed 
frames and swabbing into tufts and crevices of mattress. Also spray on floors 
or any place where these insects may be. 

To eliminate fleas, gnats, ticks and lice and jiggers from dogs, eats, and other 
animals rub a few drops of D. P. T. into each square foot of fur. Apply as often 
as necessary. To eliminate roaches and spiders squirt or brush D, P. T. into 
cracks also into crevices behind base boards, shelves, sink pipes and roach runs. 


Insects cannot live after walking on surfaces that have been properly sprayed or 
brushed with D. P. T. 
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If you fail to get results you are not applying D. P. T. correctly. Re-read your 
directions. D. P. T. is sold on a performance guarantee. D. P. T. isa powerful 
new insecticide.. Do not apply D. T. P. to wallpaper. 


Manufactured by 
JACKSON RESEARCH LABORATORIBS 
St. Louis—New Orleans—Houston 
M & M Building Houston 2, Texas 


Respondent causes his said preparation when sold to be transported 
from his place of business in the States of Texas, Louisiana, and 
Missouri to the purchasers thereof at their respective points of location 
im various other States of the United States and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a substantial course of trade in said preparation in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of his business, and for the pur- 
pose of inducing the purchase of his said preparation, respondent has 
made various statements and representations concerning the nature 
and effectiveness thereof by means of advertisements in newspapers 
having a general circulation throughout the United States, by means of 
circulars sent to prospective purchasers, and by various other means. 
Among and typical of the statements and representations so made are 
those disseminated on August 6, 1945, in the New Orleans Times- 
Picayune, a daily newspaper of New Orleans, La., as follows: 


HAVE YOU TRIED IT?? This Wonderful New 
Sold on Performance Discovery will 
Guarantee Kill and Repel Flies, Mos- 
Insects cannot live after quitoes, German Roaches, 
walking on surfaces that Ants, Moths, Fleas, Ticks, 
have been properly treated Chiggers, Carpet Beetles, 
with D. P..T. Water Bugs, Lice, Bedbugs, 
Think of it Differently be- IN THIS SPACE Silver Fish, Centipedes, 
cause it is made Differ- APPEARS A Sand Fleas, Night Bugs 
ently—you use it Differ- PICTURE OF A and many other insects; 
ently and it gives you far BOTTLE OF when used as directed. 
Different Results. “Dp. Pp. Tt.” WILL GIVE AMAZING 
APPLY D. P. T. WHERE RESULTS 
INSECTS GATHER AND ONE BOTTLE WILL LAST 
DPS WILL DO “THE FOR WEEKS 
REST 


Your Druggist, Grocer 
or Hardware Store 
Hast ait: 


mM * * * * * * 
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Par. 4. Through the use of the statements and representations here- 
in above set forth, and other similar thereto not specifically set out 
herein, respondent has represented, as follows: 

(a) That “D. P. T.,” when used as directed, will repel fleas, lice and ticks ; 

(b) That “D. P. T.,” when used as directed, will kill moths and bedbugs ; 

(c) That by stating that “D. P. T.” will kill and repel moths and carpet 
beetles, respondent impliedly represents that it is suitable for use on clothing and 
fabrics which are in need of protection from moths or carpet beetles ; 

(d) That by using the words “Research Laboratories” as a part of his trade 
name and in his advertisements respondent represents that he maintains scien- 
tifically equipped laboratories wherein tests and experiments with insecticides. 
are conducted by trained and qualified scientists ; and 

(e) That by using the letters “D. P. T.”, as the trade name for the preparation 
herein described, respondent has caused said preparation to appear to contain 
dichlore, diphenyl and trichloroethane, commonly known as “D. D. T.” 


Par. 5. The statements and representations used and disseminated 
by the respondent in the manner above described are false, misleading, 
and deceptive. In truth and in fact: 

(a) Respondent’s preparation “D. P. T.”, when used as directed, will not repel 
fleas, lice and ticks; 

(b) Respondent’s preparation “D. P. T.’, when used as directed, will not kill 
moths and bedbugs ; 

(c) Respondent’s preparation, “D. P. T.”, contains oil which will stain any 


fabric to which it is applied, and it is, therefore, not suitable for use on clothing 
or fabrics; 


(d@) Respondent does not own or maintain research laboratories in which tests 
and experiments with insecticides are conducted by trained and qualified scien- 
tists; and 

(e) The preparation “D. P. T.” does not contain diclore, diphenyl and trichlo- 
roethane, commonly known as “D. D. T.” 

Par. 6. The use by the respondent of the foregoing false, misleading, 
and deceptive statements and representations, disseminated as afore- 
said, has had, and now has, the capacity and tendency to mislead and 
deceive, and does mislead and deceive, a substantial number of the pur- 
chasing public into the mistaken and erroneous belief that all of such 
statements and representations are true, and induces a substantial 
number of the purchasing public, because of such mistaken and errone- 
ous belief, to purchase respondent’s preparation, as aforesaid. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent. 
and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on May 9, 1947, issued and subsequently 
served its complaint in this proceeding upon the respondent Walter 
B. Jackson, an individual, trading as Jackson Research Laboratories, 
charging him with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. No answer was 
filed by the respondent. At a hearing before a trial examiner of the 
Commission on October 13, 1947, it was stipulated by and between the 
attorney supporting the complaint and respondent Walter B. Jackson 
and his wife, Juanita G. Jackson, that said complaint could be consid- 
ered as having been issued against Mrs. Juanita G. Jackson in the first 
instance, without the necessity of amending same to include her name 
and without the further necessity of serving Mrs. Juanita G. Jackson 
with a copy of an amended complaint, and that the original complaint 
be considered as amended to include the name of Mrs. Juanita G. Jack- 
son with that of Walter B. Jackson trading as Jackson Research Lab- 
oratories. Testimony and other evidence in support of and in opposi- 
tion to the allegations of the complaint were introduced before a trial 
examiner of the Commission theretofor duly designated by it, and 
such testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Commission upon the complaint, testi- 
mony and other evidence, recommended decision of the trial examiner, 
and brief in support of the complaint (no brief having been filed by 
respondents and no oral argument having been requested) ; and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its conclu- 
sion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondents, Walter B. Jackson and Juanita G. 
Jackson, are individuals and copartners trading and doing business as 
Jackson Research Laboratories, with their principal place of business 
located at Room 836, M & M Building, Houston, Tex. For more than 
4 years last past, they have also maintained places of business at 117 
South Seventh Street, St. Louis, Mo., and at 303 North Peters Street, 
New Orleans, La. At present, the New Orleans office has been closed 
and the St. Louis office moved to 4548 Swan Avenue. At each of these 
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places of business the respondents have been, and are, engaged in 
mixing, selling, and distributing insecticides, including one designated 
by the letters “D. P. T.” 

Par. 2. In the course and conduct of the aforesaid business, re- 
spondents cause their products, when sold, to be transported from their 
respective places of business in the States of Texas, Missouri, and Lou- 
isiana to purchasers thereof at their respective points of location in 
various other states and maintain, and at all times mentioned herein 
have maintained, a course of trade in said products in commerce among 
and between the various States of the United States. 

Par. 3. For the purpose of inducing the purchase of their prepara- 
tion D. P. T., respondents advertise in newspapers distributed through- 
out the United States and by means of circulars and other advertising 
material circulated and distributed by them among the purchasing 
public throughout the United States. Among and typical of the 
statements and representations disseminated and caused to be dissem- 
inated are the following: 


HAVE YOU TRIED IT?? This Wonderful New 
Sold on Performance Discovery will 
Guarantee Kill and Repel Flies, Mos- 
Insects cannot live after quitoes, German Roaches, 
walking on surfaces that Ants, Moths, Fleas, Ticks, 
have been properly treated Chiggers, Carpet Beetles, 
withers ihe Water Bugs, Lice, Bedbugs, 
Think or it Differently be- IN THIS SPACE Silver Fish, Centipedes, 
cause it is made uice APPEARS A Sand Fleas, Night Bugs 
ene ea mee it Differ- PICTURE OF A and many other insects; 
ently and it gives you far BOTTLE OF when used as directed. 
Different Results. “:-D PT” WILL GIVE AMAZING 
APPLY D. P. T. WHERE RESULTS 
INSECTS GATHER AND ONE BOTTLE WILL LAST 
D: P. Tk WILL DO THE FOR WEEKS 
REST 
\ Your Druggist, Grocer 
or Hardware Store 
Has DSP 
* * * * * * * 
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Par. 4. Through the use of the above statements and others of 
similar import and meaning not set out herein, respondents represent 
that their preparation D. P. T., when used as directed, will repel 
fleas, lice, or ticks, will kill mothe and bedbugs, and is eiebte for 
use on clothing and fabrics. In truth and in fact, respondents’ prepa- 

ration D. P. T., when used as directed, veel not repel fleas, lice, or 
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ticks, and, being comprised of 84 percent mineral oil, it is not suitable 
for use on clothing or other fabrics. Such statements and representa- 
tions are therefore false, misleading, and deceptive. 

Par. 5. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their preparation, re- 
spondents use the words “Research Laboratories” as a trade name and 
the letters “D. P. T.” as a trade name for their product. Through the 
use by the respondents of the words “Research Laboratories” in their 
trade name and the use of the letters “D. P. T.” in the trade name of 
their preparation, respondents represent that they are engaged in sci- 
entific research and maintain a staff of trained and qualified scientists 
and chemists who make tests and conduct experiments with insecti- 
cides, and own, control, and operate a laboratory for that purpose, 
and that their preparation designated “D. P. T.” contains dichloro- 
diphenyl-trichloroethane, commonly known as D. D. T. Neither of 
the respondents is a qualified chemist and neither engages in making 
tests or scientific experiments with insecticides. They do not maintain 
a staff of scientists or chemists qualified or capable of conducting sci- 
entific research, and they do not own, operate, or control a laboratory 
for that purpose. Their activities are limited to mixing patented, 
commercial ingredients according to a fixed formula which is com- 
posed of— 


84 percent mineral oil 
8 percent Pralytex 10 
8 percent Diro 20. 


Said formula contains no dichloro-diphenyl-trichloroethane, com- 
monly known as D. D. T. Purchasers have confused respondents’ 
preparation with D. D. T., due to the similarity of the combination 
of letters “D. P. T.” and “D. D. T.” Said statements and representa- 
tions are therefore false, misleading, and deceptive. 

Par. 6. The use by the respondents of the aforesaid false, mislead- 
ing, and deceptive statements, representations, and practices has had, 
and has, the tendency and capacity to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that the statements and representations made are true, and 
causes a substantial portion of said purchasing public, because of such 
erroneous and mistaken belief, to purchase respondents’ preparation. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice of the public and constitute unfair and deceptive acts 
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and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. No evidence was adduced with respect 
to the charges in the complaint that respondents’ preparation D. P. Ts 
when used as directed, will not kill moths and bedbugs. Gonteienrty, 
no findings have been made with respect thereto. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, testimony and other evi- 
dence introduced before a trial examiner of the Commission thereto- 
fore duly designated by it, recommended decision of the trial examiner, 
and brief in support of the complaint (no brief having been filed by 
respondents and oral argument not having been requested) ; and the 
Commission having made its findings as to the facts and conclusion 
that the respondents have violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That the respondents, Walter B. Jackson and Juanita 
G. Jackson, individually and as copartners, trading as Jackson Re- 
search Laboratories or under any other name or names, their agents, 
representatives, and employees, directly or through any corporate or 
other device in connection with the offering for sale, sale, and distribu- 
tion in commerce as “commerce” is defined in the Federal Trade Com- 
mission Act, of their preparation known as D. P. T., or any other 
preparation of substantially similar composition or possessing substan- 
tially similar properties, whether sold under the same name or under 
any other name or names, do forthwith cease and desist from directly 
or by implication : 

1. Representing that said preparation will repel fleas, lice, or ticks. 

2, Representing that said preparation is suitable for use on clothing 
or fabrics. 

3. Using the letters “D. P. T.,” or any other combination of letters 
which simulates the term “D. D. T.,” in or as a part of the trade name 
of said preparation, or in any other manner to designate, describe, or 
refer to any preparation which does not contain dichloro-diphenyl- 
trichloroethane, commonly known as “D. D. T.” 

4. Using the words “Research” or “Laboratories,” either singly or 
in conjunction with each other, or any other word or words of similar 
import or meaning, in their Pade name or in advertisements; or repre- 
senting through any other means or device, or in any manner, that a 
staff of Somer or scientists engaged in research is maintained, em- 
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ployed, or controlled or that a laboratory equipped for the compound- 
ing of insecticides, or for research in connection therewith, is owned, 
operated or controlled unless and until a qualified staff of scientists or 
chemists is maintained, employed, or controlled or such a laboratory is 
actually owned, operated, or directly and absolutely controlled. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with it. 
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In tHE MaATTer OF 


HAROLD S. SCHWARTZ, JEROME G. BECKER, LOUIS S. 
SCHWARTZ, AND LOUIS C. SCHNITZ, TRADING AS 
ILLINOIS MERCHANDISE MART 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5245. Complaint, Nov. 6, 1944—Decision, July 21, 1948 


Where four partners engaged in the interstate sale and distribution of various 
types of household merchandise, wearing apparel, and novelties; through 
catalogs, order forms, coupons and other advertising material, directly or 
by implication— 

(a) Falsely represented that prices stated and advertised for their merchandise 
were special, reduced, special introductory, or cut-rate prices for a limited 
time only through such statements as “ . . . Sensational Merchandise Values 
Special to Illinois Merchandise Mart customers. . .”; 

(b) Represented that certain billfolds were constructed of top-grain or outer 
split bovine leather, namely, of genuine grain leather of the highest quality, 
and had a value of $4.50, that the price of $1.98 therefor was a special 
introductory price for a limited time only; and that an identification plate 
and key tag with gilt chain were given free with each purchase thereof ; 

The facts being that none of said billfolds were constructed in whole or part of 
such leather; many were made of inner split cowhide and also contained 
components of other materials such as imitation leather, calfskin, or sheep- 
skin; many contained no cowhide of any nature but were constructed wholly 
of calfskin, sheepskin, imitation leather, and other fabrics; $1.98 had been 
their regular price for more than 5 years; and the so-called ‘free’ were 
included only in combination with the purchase of a billfold; 

(c) Represented that certain simulated pearl necklaces had a value of $4.50 each 
but were offered at $2.98 as a special close-out price for a limited time only, 
and that a simulated birthstone ring was given free; through such state- 


ments as “Free . . . Send no money to get these glamorous pearls and free 
birthstone ring! Please rush to me at once the set of single-strand 
pearls . .. Include one simulated birthstone ring absolutely free... I 


enclose $2.98” ; 

(d) Represented that a telescope offered by it for 98 cents was precision made 
and 10 power and had a value of $10, and that an airplane chart included 
therewith was given free only to those ordering promptly, through such 
statements as “10 Power Telescope. America’s biggest 10 Power Telescope 
value, Don’t confuse it with small ‘weak vision’ telescopes. It is precision 
madey 9 ree! Only 98¢ 1s 

(e) Represented that 98¢ was a special, reduced, or close-out price for a pearl- 
handle steel knife and that the oilstone included therewith was given ‘‘free”’ ; 

The facts being that said necklace, telescope, and knife had been regularly and 
continuously offered and sold at said purported special, reduced prices for 
5 years or more; the telescope was useful only as a toy, with a maximum 
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value of about $1.50, its lens was not precision made and would only magnify 
objects about five times; and the articles included respectively in com- 
bination with the necklace, telescope, and knife were not given free, but were 
received only by purchasers of the others: 

(f) Represented that a “Swiss Windmill Weather Forecaster,” priced at 98¢ was 
precision built and made in Switzerland and was dependable in forecasting 
weather 24 hours in advance and was of a value of $10; 

The facts being that the component parts of said instrument were produced in 
the United States, purchased from manufacturers and assembled by said 
individuals ; it contained no parts produced in or imported from Switzerland ; 
contained a thermometer and a thermoscope, or “storm glass,” neither of 
which, either individually or in combination, provides a dependable means 
of forecasting weather but were useful only for indicating temperature; 
were not precision built; and for 5 years or more had been regularly sold 
for 98¢, and did not have a value of $10; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and with effect of thereby causing purchase by it of their merchandise: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the injury and prejudice of the public and constituted unfair and deceptive 
acts and practices in commerce. 


In said proceeding in which the complaint also charged respondents with falsely 
advertising that certain plastic raincoats offered by them were 100 percent 
acidproof and rainproof like glass, the evidence was not adequate to provide 
a sufficient basis for determination of the charges, and consequently no finding 
was made thereon. 


Before Ur. George Biddle, trial examiner. 
Mr. R. A. McOuat and Mr. R: P. Bellinger for the Commission. 
Mr. George Landesman, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the Federal Trade Commission Act, and by virtue of the 
authority vested in it by said act, the Federal Trade Commission, 
having reason to believe that Harold S. Schwartz, Jerome G. Becker, 
Louis S. Schwartz, and Louis C. Schnitz, copartners, trading as 
Illinois Merchandise Mart, have violated the provisions of the said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondents Harold S. Schwartz, Jerome G. Becker, 
Louis S. Schwartz, and Louis C. Schnitz, are individuals trading as 
Illinois Merchandise Mart with their principal place of business 
located at 510 North Dearborn Street in the city of Chicago, State of 
Illinois. 
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Par. 2. Respondents are now, and for more than 2 years last past 
have been, engaged in the sale and distribution of various types of 
household merchandise, wearing apparel, and novelties. The re- 
spondents now cause, and for several years last past have caused, their 
said products, when sold, to be transported from their place of busi- 
ness in the State of Illinois to the purchasers thereof at their respec- 
tive points of location in the various other States of the United States 
and in the District of Columbia. Respondents maintain and at all 
times mentioned herein have maintained a course of trade in their said 
products in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business in con- 
nection with the offering for sale, sale, and distribution of their prod- 
~ ucts in commerce, and for the purpose of inducing the purchase thereof, 
the respondents have engaged, and do now engage, in practices which 
are designed to and have the result of misleading and deceiving pur- 
chasers and prospective purchasers. In furtherance of these practices 
the respondents maintain no standard mark-up in establishing the 
sale price of their merchandise and the sale price represented by the 
respondents are, in fact, fictitious and in no sense represent either the 
true value or the true selling price of the articles so marked. 

By said means the respondents can and do falsely represent to pur- 
chasers and prospective purchasers that by the purchase of a certain 
combination of certain articles of merchandise the said purchasers 
obtain special values which, in fact, do not exist. 

The respondents have made, and do now make, such false representa- 
tions by means of advertisements inserted in newspapers and maga- 
zines having a general circulation in the District of Columbia and in 
various States, and by advertisements in catalogs, order forms, coupons 
and other means circulated generally in the District of Columbia and 
throughout the United States, wherein and whereby the respondents 
represent that on the purchase of a certain item of merchandise the 
purchaser will receive another item or items of merchandise “Free” 
and additional items “Free” for ordering at once. Typical, but not 
exclusive of said false statements and representations and so-called 
“free” goods offers, are the following: 

1,* * * SENSATIONAL MERCHANDISE VALUES SPECIAL to Tlinois 
Merchandise Mart customers * * *, 

2. THE GREATEST BILLFOLD BARGAIN IN ALL AMERICA: Your lodge 
emblem or Army or Navy Insignia and name Engraved in 23K. Gold—Absolutely 


Free Special Introductory Offer $1.98. Genuine Highest Quality Select Grain 
Leather * * * Your lodge emblem, name, address and social security number 
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engraved in gold—absolutely free! * * * You would expect to pay up to 
$4.50 and consider it a marvelous buy. If you take advantage of this sensational 
introductory offer, you can get this superb genuine wallet and pass case for 
only $1.98, and we will send you absolutely free a specially designed three color 
emergency identification plate which carries your social-security number, your 
name and address of your Army draft Number. * * * ALSO FREDB if you 
order at once, we send you this beautiful identification key tag and gilt chain to 
match. Hand engraved with your name, address, city and State. Will last a 
lifetime. * * * Rush this coupon for this once-in-a-lifetime bargain! Illinois 
Merchandise Mart. 

3. FREE * * * Send no money to get these glamorous pearls and FRED 
birthstone ring! Please rush to me at once the set of single-strand pearls with 
genuine matching sterling silver clasp. Include one simulated birthstone ring 
absolutely free * * *. Send pearls and free birthstone ring ¢.o.d. * * * 
I enclose $2.98. 

4. 10 Power Telescope. America’s biggest 10 POWER TELESCOPE value. 
Don’t confuse it with small “weak-vision” telescopes. It is precision made 
* * * focuses instantly * * * clear-sharp-big as life. Free! Only 
98¢ * * * By sending the small price of only 98¢ plus 10¢ for handling in 
advance you save yourself 25¢ to 50¢ in postage and ¢c. o. d. 

5. PRINCESS PLASTIC GLASS RAINCOAT. Acidproof—100% waterproof 
raincoats * * * now only $7.95. 

6. Close-out price only 98¢. Essence of pearl handle steel knife. * *. * 
Thisincludes * * * our regular 25¢ value oilstone FREE. 

7. The greatest red letter text Bible value ever offered! Only $169 * * * 
FREE. If you send your order at once we will include ABSOLUTELY FREE, 
this 878-page complete pocket dictionary * * *, Free Gene Autry 98-page 
deluxe songbook 75¢ value. 

8. YOU CAN TELL THE WEATHER up to 24 Hours in Advance with the 
Swiss Windmill Weather Forecaster * * * Dependable, Beautiful, <Ac- 
curate * * * Atilast! Everyone can now own this beautiful hand-painted 
reliable accurate Swiss Windmill Weather Forecaster * * * Only 98¢ * * * 
Precision Made * * * Tells you the temperature—Tells you it’s going to 
rain or snow or shine—predicts any weather change that’s on the way—up to 
24 hours in advance! * * * The Thermometer is guaranteed to be 100% 
accurate from 120° to 130° below zero. ; 

Respondents also make other and similar purported free offers and 
false statements and representations which are not herein specifically 
described. 

Par. 4. By means of the foregoing statements and representations, 
and others of similar import not specifically set out herein, respondents 
represent, and have represented, directly and by implication, that the 
prices stated for said merchandise are special reduced or cut-rate prices 
for a limited time only, and that the billfold is genuine grain leather 
of the highest quality and of a value of $4.50, and that $1.98 is a special 
introductory price for a limited time only, and that the identification 
plate and key tag and gilt chain are given “free”; that the simulated 
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pearl necklace is of a value of $4.50 and that $2.98 isa special “close- 
out” price for a limited time only, and that the simulated birthstone 
ring is given “free”; that the telescope offered for 98¢ is precision 
made, and magnifies or focuses objects to ten times the normal and 
is of the value of $10, and that the airplane chart included therewith 
is given “free” only to those ordering promptly; that the plastic rain- 
coats offered for $5.95 and $7.95 each are 100 percent acidproof and 
rainproof, like glass; that 98¢ is a special reduced or “close-out” price 
for the pearl handle steel knife, and that the oilstone included there- 
with is given “free”; that the Swiss windmill forecaster priced at 98¢ 
is precision built, and made in Switzerland and is dependable in fore- 
casting the weather 24 hours in advance, and is of a value of $10. 

Par. 5. In truth and in fact the articles of merchandise which the 
respondents require the consumer to purchase are not standard articles 
of merchandise usually and customarily sold by respondents and other 
merchants in the usual and ordinary course of business at the evaluated 
price stated, or the prices quoted by respondent and represented as 
special reduced or cut-rate prices, but are instead articles of inferior 
grade and quality and lower price. The prices charged by respondents 
for said articles of merchandise required to be purchased in connection 
with the so-called “free” offers, are not the standard price which the 
respondents usually and customarily charge for said merchandise 
alone, or the usual and customary price which the purchaser would 
pay for the same articles of merchandise if purchased from other 
dealers. 

In truth and in fact the respondents do not give any of said 
specified items of merchandise “free” to such purchasers as the price 
of the so-called “free” items of merchandise are included in the price 
of other articles of merchandise. The respondents can and do, in 
connection with the so-called “free” offer of merchandise, mark up the 
price of the various articles required to be purchased, so as to include 
the cost of the items which they represent the purchaser is to receive 
“free.” By means of their practice of having no standard mark-up, 
and maintaining fictitious prices, the respondents can readily, and 
without the knowledge of the purchaser or prospective purchaser, 
include the cost of the so-called “free” goods in the sales price of the 
other items. As a result, the price paid by the purchaser is the 
regular price which would be paid for the combination of the various 
items, including the so-called “free” goods. 

The billfold is not genuine grain leather of the highest quality, 
and is not of the value of $4.50, and $1.98 is not a special or intro- 
ductory price for a limited time only, and the identification plate 
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and key tag and gilt chain are not given free; the simulated pearl 
necklace is not of a value of $4.50 and $2.98 is not a special close-out 
price for a limited time only, and the simulated birthstone ring is 
not given free; the telescope is not precision made, and does not. 
magnify or focus objects to ten times over normal, is not of the value 
of $10 and 98¢ is not a special reduced cut-rate price and the airplane 
chart is not given free only to those ordering promptly; the plastic 
raincoats offered for $5.95 and $7.95 each are not 100 percent acid- 
proof and rainproof like glass; 98¢ is not a special reduced or close- 
out price for the pear] handle steel knife, and the oilstone is not given 
free; the Swiss windmill forecaster is not of the value of $10 and is 
not precision built, and is not a dependable forecaster and will not 
forecast the weather 24 hours in advance, and is not made in Switzer- 
land, and 98¢ is not a special, reduced, or close-out price. 

Furthermore, this offer of “free” goods is one of long standing, 
and constitutes respondents’ permanent method of doing business, and 
the price of the “free” goods is included in the price of the other items 
which must be purchased to obtain the so-called “free” items. 

Par. 6. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS Aas TO THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 6, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents, Harold S. Schwartz, Jerome G. Becker, Louis S. Schwartz, and 
Louis C. Schnitz, copartners and individuals, trading as Illinois 
Merchandise Mart, charging them with the use of unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
said act. After the respondents filed their answer, testimony and 
other evidence in support of and in opposition to the allegations of 
the complaint were introduced before a trial examiner of the Com- 
mission theretofore duly designated by it, and such testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission upon the complaint, the answer 
thereto, testimony and other evidence, recommended decision of the 
trial examiner, exception thereto, and brief in support of the com- 
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plaint (no brief having been filed by the respondents and oral argu- 
ment not having been requested) ; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondents, Harold S. Schwartz, Jerome G. 
Becker, Louis S. Schwartz, and Louis C. Schnitz, are individuals and 
copartners trading and doing business as Illinois Merchandise Mart, 
with their principal place of business located at 510 North Dearborn 
Street, Chicago, Ill. They are now, and for more than 6 years last 
past have been, engaged in the sale and distribution of various types 
of household merchandise, wearing apparel, and novelties. 

Par. 2. In the course and conduct of the aforesaid business, re- 
spondents cause, and have caused, their said products, when sold, to be 
shipped from their place of business in the State of Illinois to pur- 
chasers thereof at their respective points of location in various other 
States of the United States and in the District of Columbia, and 
maintain, and at all times mentioned herein have maintained, a course 
of trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. For the purpose of inducing the purchase of their merchan- 
dise, respondents advertise in newspapers and magazines distributed 
throughout the United States and in catalogs, order forms, coupons, 
and other advertising material circulated and distributed by them 
among the purchasing public throughout the United States and in the 
District of Columbia. Among and typical of such statements and 
representations disseminated and caused to be disseminated are the 
following: 

1.* * * SENSATIONAL MERCHANDISE VALUES SPECIAL to Illinois 
Merchandise Mart customers * * *, 

2. THE GREATEST BILLFOLD BARGAIN IN ALL AMERICA: Your lodge 
emblem or Army or Navy Insignia and name Engraved in 23K. Gold—Absolutely 
Free Special Introductory Offer $1.98. Genuine Highest Quality Select Grain 
Leather * * * Your lodge emblem, name, address and social security number 
engraved in gold—absolutely free! * * * You would expect to pay up to $4.50 
and consider it a marvelous buy. If you take advantage of this sensational 
introductory offer, you can get this superb genuine wallet and pass case for only 
$1.98, and we will send you absolutely free a specially designed three color emer- 
gency identification plate which carries your social security number, your name 
and address of your Army draft Number. * * * ALSO FREBR it you order at 
once, we send you this beautiful identification key tag and gilt chain to match. 
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Hand engraved with your name, address, city and State. Will last a lifetime 
* * * Rush this coupon for this once-in-a-lifetime bargain! Illinois Merchan- 
dise Mart. 

3. FREE * * * Send no money to get these glamorous pearls and FREE 
birthstone ring! Please rush to me at once the set of single-strand pearls with 
genuine matching sterling silver clasp. Include one simulated birthstone ring 
absolutely free * * *, Send pearls and free birthstone ring c.o.d. * * * 
I enclose $2.98. 

4.10 Power Telescope. America’s biggest 10 POWER TELESCOPE value. 
Don’t confuse it with small “weak-vision” telescopes. It is precision made 
* * * focuses instantly * * * clear-sharp-big as life. Free! Only 98¢ 
* * * By sending the small price of only 98¢ plus 10¢ for handling in advance 
you save yourself 25¢ to 50¢ in postage and ¢. o. d. 

5. PRINCESS PLASTIC GLASS RAINCOAT. Acidproof—100% waterproof 
raincoats * * * now only $7.95. 

6. Close-out price only 98¢. Essence of pearl handle steel knife, * * * 
Thisincludes * * * our regular 25¢ value oilstone FREE. 

7. The greatest red letter text Bible value ever offered! Only $1.69 * * * 
FREE. If you send your order at once we will include ABSOLUTELY FREE, this 
878-page complete pocket dictionary * * *, Free Gene Autry 98-page deluxe 
songbook 75¢ value. 

8. YOU CAN TELL THE WEATHER up to 24 Hours in Advance with the 
Swiss Windmill Weather Forecaster * * * Dependable, Beautiful, Ac- 
curate * * *, AT last! Everyone can now own this beautiful hand-painted 
reliable accurate Swiss Windmill Weather Forecaster * * * Only 98¢ 
* * * Precision Made * * * Tells you the temperature—Tells you it’s 
going to rain or snow or shine—predicts any weather change that’s on the way— 
up to 24 hours in advance! * * * The Thermometer is guaranteed to be 
100% accurate from 120° to 130° below zero. 

Par. 4. Through the use of the above statements and representations 
and others of similar import and meaning not set out herein, respond- 
ents represent, and have represented, directly and by implication, that 
the prices stated and advertised for said merchandise are special, re- 
duced, special introductory, or cut-rate prices for a limited time only; 
that the billfold is genuine grain leather of highest quality and of a 
value of $4.50, that $1.98 is a special introductory price for a limited 
time only, that the identification plate, key tag, and gilt chain are 
given “free”; that the simulated pearl necklace is of a value of $4.50, 
that $2.98 is a special “close-out” price for a limited time only, and 
that the simulated birthstone ring is given “free”; that the telescope 
offered for 98¢ is precision made and magnifies or focuses objects to 
ten times their normal size and is of a value of $10 and that the air- 
plane chart included therewith is given “free” only to those ordering 
promptly ; that the plastic raincoats offered for $5.95 and $7.95 each are 
100% acidproof and rainproof like glass; that 98¢ is a special, reduced, 
or “close-out” price for the pearl handle steel knife and the oilstone 
included therewith is given “free”; and that the Swiss Windmill 
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Weather Forecaster, priced at 98¢, is precision- sable and made in Swit- 
zerland and is dependable in forecasting weather 24 hours in advance 
and is of a value of $10. 

Par. 5. (a) The aforesaid statements ana representations are false, 
deceptive, and misleading in the particulars hereinafter set out: 

(6) None of the billfolds are constructed in whole of top-g erain or 
outer split bovine leather. Many of them are in part of inner split 
cowhide and also contain components of other material, such as imita- 
tion leather, calfskin, or sheepskin, while many contain no cowhide of 
any nature but are constructed wholly of calfskin, sheepskin, imitation 
leather, and other fabric. $1.98 is not a special, reduced, cut-rate, or 
introductory price for the billfolds for a limited time only. They have 
been offered for sale and sold at this price over a period of more than 
5 years. The identification plate, key tag, and gilt chain are not 
given “free.” In order to obtain these articles a billfold must be 
purchased, and said articles are included only in combination with 

such purchase. 

(c) The simulated pearl necklace does not have a value of $4.50, and 
$2.98 is not a “close-out” price for a limited time only. It is regularly 
and continuously offered for sale at a price of $2.98 and has been sold 
at this price for 5 years or more. The simulated birthstone ring is in 
no sense given “free.” It is included only with the purchase of the 
necklace and sold only in combination therewith. 

(d) The telescope represented as precision made, having 10 power, 
and a value of $10 is, and has been, regularly and continuously sold at 
98¢ for 5 years or more. It is useful only as a toy, with a maximum 
value of approximately $1.50. Its lens is not precision made and will 
only magnify objects approximately five times. The airplane chart is 
not given “free” only to those ordering promptly. It is regularly 
and customarily included with the purchase of the telescope, and only 
persons purchasing the telescope receive it. 

(e) 98¢ is not a special, reduced, or “close-out” price for the pearl — 
handle steel knife. It is, and has been, regularly offered for sale and 
sold at this price for 5 years or more. The oilstone sold in combina- 
tion therewith is not given free. Only persons purchasing the knife 
receive the oilstone. 

(7) The component parts of the instrument designated by respond- 
ents as “Swiss Windwill Weather Forecaster” are produced in the 
United States, purchased from manufacturers thereof, and assembled 
by respondents. None of the parts are produced in, or imported from, 
Switzerland. This instrument contains a thermore and a Anni 
scope, commonly known as a “storm glass,” neither of which, when 
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used individually or in combination with each other, provides a 
dependable means of forecasting weather. Said instruments are use-’ 
ful only for indicating temperature. They are not precision built. 
This instrument is, and for 5 years or more has been, sold regularly 
and customarily for 98¢. It does not have a value of $10, and 98¢ is 
not a special, reduced, or “close-out” price. 

Par. 6. The use by respondents of the aforesaid false, misleading, 
and deceptive statements, representations, and practices has had, and 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that the statements and representations made are true, and 
causes, and has caused, a substantial portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase respondents’ 
merchandise. 

CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the injury and prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. The evidence adduced 
with respect to the advertising of zaincoats sold by respondents is not 
sufficiently adequate to provide a sufficient basis for any determination 
of the charges alleged in the complaint with respect thereto, and con- 
sequently no finding is made on this issue. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents, testimony and other evidence introduced before a trial 
examiner of the Commission theretofore duly designated by it, recom- 
mended decision of the trial examiner, exception therto, and brief in 
support of the complaint (no brief having been filed by the respondents 
and oral argument not having been requested) ; and the Commission 
having made its findings as to the facts and conclusion that the 
respondents have violated the provisions of the Federal Trade Com- 
mission Act: 

It is ordered, That the respondents, Harold S. Schwartz, Jerome G. 
Becker, Louis S. Schwartz, and Louis C. Schnitz, individually or as 
copartners trading as Illinois Merchandise Mart or under any other 
name or names, their agents, representatives, and employees, directly 
or through any corporate or other device in connection with the offer- 
ing for sale, sale, and distribution in commerce as “commerce” is 
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defined in the Federal Trade Commission Act, of various types of 
household merchandise, wearing apparel, novelties, or other merchan- 
dise, do forthwith cease and desist from directly or indirectly : 

1. Representing that any service or commodity for which a charge 
is made directly or indirectly, or the cost of which is included in the 
purchase price of any other service or commodity, is free, either by the 
use of the term “free” or by any other term or terms of similar import 
or meaning. 

2. Representing that the customary or usual price for any kind or 
type of merchandise or commodity is a special, reduced, or cut-rate 
price; that an offer of said merchandise or commodity is limited in 
point of time when the offer is not in fact so limited; or that said 
merchandise or commodity offered is of a value in excess of the usual 
or customary price thereof. 

3. Using the words “grain leather” or any other word or words of 
similar import or meaning, either alone or in combination with any 
other word or words, as a designation for, as descriptive of, or in 
connection with a product not composed wholly of the outer or hair- 
side of a skin or hide, except that where such a product is made in 
part of grain leather this provision shall not prevent a true descrip- 
tion of such part of portion, provided such description is clearly 
limited thereto. 

- 4, Using the numeral “10” or any variation thereof, either as a 
symbol or word, to designate, describe, or refer to a telescope or other 
instrument which does not in fact magnify objects ten times; or 
otherwise attributing to any instrument a magnifying power in excess 
of that possessed by its lenses. 

5. Using the words “weather forecaster” or any other word or 
words of similar import or meaning, either alone or in conjunction 
with any other word or words to describe, designate, or refer to any 
instrument which does not provide a dependable means of weather 
forecasting. 

6. Using the word “Swiss” or any other word or words of similar 
import or meaning, either alone or in conjunction with any other word 
or words, to designate, describe, or refer to a product not in fact made 
in, or imported from, Switzerland; or directly or impliedly repre- 
senting in any manner that a domestic product is of foreign origin or 
manufacture. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in which 
they have complied with it. 


CONNECTICUT LEATHER & FINDINGS ASSOCIATION, INC., ET AL. 69 


Syllabus 


In toe Marrer or 


CONNECTICUT LEATHER & FINDINGS ASSOCIATION, 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5527. Complaint, Feb. 2, 1948—Decision, July 23, 1948 


Where eight trade association members, engaged in the purchase of rubber heels 
and soles and products accessory thereto from manufacturers and distribu- 
tors, who were in competition with each other in the sale thereof except as 
it had been hindered, etc., as below set forth; and in the interstate sale and 
distribution of said products to retail customers, in competition also with 
one another and with other jobbers except as hindered, etc., as hereinafter 
set out— ‘ 

(a) Engaged, for more than 12 years last past, among themselves and between 
themselves and various manufacturers of aforesaid products, in organizing, 
developing, and perfecting a planned common course of action, combination 
and conspiracy to suppress and eliminate competition as to price, and other- 
wise, among themselves and among said manufacturers; and 

Where their trade association, its officers, directors, and members, pursuant to 
said purpose and objective, at meetings of said association and otherwise— 

(1) Agreed upon uniform prices which said members and other jobbers would 
charge their retail customers for rubber heels, soles, and products accessory 
thereto ; 

(2) Agreed upon uniform schedules to be used in the calculation of such prices; 
and 

(3) Agreed to maintain such fixed prices by means of contracts, warnings, threats, 
and injunctions, and did in fact so maintain them; and 

Where said trade association, its officers, directors, and members— 

(bo) Acted concertedly to induce, by means of threat of boycott and otherwise, 
said manufacturers of products concerned, to maintain ‘fair trade contracts” 
providing resale prices upon their products sold in Connecticut ; and 

(c) Acted concertedly to discriminate by giving their patronage to manufacturers 
offering or utilizing such contracts and by withholding it from others, who 
did not; 

Substantial and dangerous tendency of which acts, practices, and methods, which 
were all to the prejudice of the public, was to hinder, lessen, restrict, and re- 
strain competition in commerce in sale of products concerned, and effect of 
which was directly, substantially, and unduly to hinder and restrain such 
competition : 

Held, That such acts, practices, and methods constituted unfair acts and prac- 
tices in commerce and unfair methods of competition therein. 


Mr. L. E. Creel, Jr. and Mr. Robert R. Maclver for the Commission. 
Mr. Charles Green, of Philadelphia, Pa., for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, The Federal 
Trade Commission having reason to believe that the parties named in 
the caption hereof, and more particularly described and referred to 
hereinafter as the respondents, have violated the provisions of section 
5 of the Federal Trade Commission Act, and it appearing to the Com- 
mission that.a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 


DESCRIPTION OF RESPONDENTS 


Paracrary 1. Each of the parties hereinafter designated in this 
paragraph as a respondent is herein made a respondent in this 
proceeding. 

(1) Respondent Connecticut Leather & Findings Association, Inc., 
a trade association, is a corporation organized and existing under the 
laws of the State of Connecticut, with its principal office located at 
242 Bank Street, Waterbury, Conn. 

(2) Respondent Harry Diamond, an individual, is secretary of re- 
spondent Connecticut Leather & Findings Association, Inc. His 
address is 878 Norton Street, New Haven, Conn. 

(3) Respondent Bridgeport Leather Co. is a corporation organized 
and existing under the laws of the State of Connecticut, with its prin- 
cipal office located in Bridgeport, Conn. 


(4) Respondent Maurice Greenberg is an individual trading as 


Connecticut Leather Co., with his place of business located at 75 Wind- 
sor Street, Hartford, Conn. 

(5) Respondent Diamond Leather Co. is a corporation organized 
and existing under the laws of the State of Connecticut, with its prin- 
cipal office located at 909 Grand Avenue, New Haven, Conn. 

(6) Respondent Louis Geghter is an individual trading as Elm City 
Leather Co., with his place of business located at 112 George Street, 
New Haven, Conn. 

(7) Respondent New Haven Leather Co., Inc., is a corporation or- 
ganized and existing under the laws of the State of Connecticut, with 
its principal office located at 692 Chapel Street, New Haven, Conn. 

(8) Respondent Puzzo Brothers Co. is a corporation organized and 
existing under the laws of the State of Connecticut, with its principal 
office located at 234-238 Bank Street, Waterbury, Conn. 
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(9) Respondents Rochina De Croce and Anthony De Croce are co- 
partners doing business under the name of Torrington Leather Co., 
with their principal office located at 81 East Main Street, Torrington, 
Conn. 

(10) Respondent The Zich Leather Co. is a corporation organized 
and existing under the laws of the State of Connecticut, with its prin- 
cipal office located at 44-46 Market, Street, Hartford, Conn. 

Each of the respondents described in this paragraph, subparagraphs 
(3) to (10), inclusive, is a member of the respondent Connecticut 
Leather & Findings Association, Inc., described in subparagraph (1) 
of this paragraph. 


BUSINESS OF RESPONDENTS 


Par. 2. Respondent members of respondent Connecticut Leather & 
Findings Association are engaged in the business of selling and dis- 
tributing rubber heels, rubber soles, and products accessory thereto in 
the State of Connecticut and in States in its immediate vicinity. Such 
products are purchased from various manufacturers and distributors 
whose respective principal places of business are located in various 
States of the United States other than the State of Connecticut. Re- 
spondents ship or cause the products so purchased to be shipped from 
the said States into the State of Connecticut. 

The respondent association and its respondent officer are not, in 
their official capacities, engaged in commerce, but they and each of the 
other respondents aided, abetted, furthered, cooperated with and were 
instrumentalities of and parties to, some or all, of the understandings, 
agreements, combinations and conspiracies hereinafter set out and 
actively cooperated and participated in the performance of some or 
all of the acts and practices done in pursuance thereto and in further- 
ance thereof. 

Each of the respondent members of the Connecticut Leather & Find- 
ings Association, Inc., in the regular course and conduct of their 
respective businesses, has been and is in active and substantial compe- 
tition with each other, and with other jobbers of rubber heels, soles, 
and products accessory thereto in the sale of the said products in trade 
and commerce between and among the several States of the United 
States except insofar as said competition has been hindered, lessened, 
restricted, or forestalled by the understanding, agreement, combina- 
tion or conspiracy and acts, things, practices, and methods done and 
carried on in pursuance thereto and in furtherance thereof as herein- 


after set forth. 
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Each of the said manufacturers and distributors of rubber heels, 
soles, and products accessory thereto, in the regular course and conduct 
of their respective businesses, has been and is in active and substantial 
competition with each other in the sale of their said products in trade 
and commerce between and among the several States of the United 
States and in the District of Columbia except insofar as said competi- 
tion has been hindered, lessened, restricted, or forestalled by the under- 
standing, agreement, combination or conspiracy and acts, things, prac- 
tices, and methods done and carried on in pursuance thereto and in 
furtherance thereof as hereinafter set forth. 


OFFENSES CHARGED 


Par. 8. For more than 12 years last past respondents among them- 
selves and between themselves and various manufacturers, distributors 
and jobbers of rubber heels, soles, and products accessory thereto have 
been engaged in organizing, developing, and perfecting a combina- 
tion, conspiracy, and planned common course of action to suppress 
and eliminate competition as to price and otherwise among themselves 
and other jobbers and among the said manufacturers. ‘The said manu- 
facturers, distributors, and jobbers, other than the respondent jobbers, 
have their principal place of business in States of the United States 
other than the State of Connecticut. 

Par. 4. The respondents, together with the other co-conspirators, 
have adopted the following methods and practices among others, and 
have taken the following action as steps in and toward the accomplish- 
ment of the purpose and objective as alleged in paragraph 8 hereof: 

(1) Respondent Connecticut Leather & Findings Association, Inc., 
its officers, directors, and members and the said manufacturers, dis- 
tributors, and jobbers, acting through the officials of their trade asso- 
ciations, and otherwise, at meetings of the respondent association, and 
otherwise, by combination, conspiracy and planned common course of 
action agreed : 

(a) Upon uniform prices which the respondents and other jobbers 
would charge their retailer customers for rubber heels, soles, and prod- 
ucts accessory thereto; and upon uniform schedules to be used in the 
calculation of such prices. 

(6) Upon uniform resale prices which their retailer customers 
would charge their customers for attached rubber heels, soles, and 
products accessory thereto. 

(¢) To maintain by contracts, warnings, threats, and injunctions 
the fixed prices and resale attached prices as alleged in subsections (a) 
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and (db) of this paragraph and did, in fact, so maintain the said fixed 
prices and resale attached prices. 

(2) Respondent Connecticut Leather & Findings Association, Inc., 
its officers, directors, and members and other jobbers, through their 
trade associations, and otherwise, acted concertedly to induce by threat 
of boycott, and otherwise, the said manufacturers of rubber heels, soles, 
and products accessory thereto to enter into Fair Trade Contracts 
upon their products sold in the State of Connecticut, and acted con- 
certedly to discriminate with their patronage in favor of manufac- 
turers offering and utilizing such contracts and against manufacturers 
not so doing. 

Par. 5, The aforesaid acts and practices and methods of respondents 
as herein alleged are all to the prejudice of the public; they have a 
substantial and dangerous tendency to hinder, lessen, restrict, and 
restrain competition in interstate commerce in the sale of rubber heels, 
soles, and products accessory thereto and actually have unduly, 
directly, and substantially hindered, restricted, and restrained such 
competition. The said acts and practices and methods constitute 
unfair acts and practices and unfair methods of competition in 
commerce within the intent and meaning of section 5 of the Federal 
Trade Commission Act. 


Report, FINDINGs As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 2, 1948, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with unfair acts and 
practices in commerce and unfair methods of competition in commerce 
in violation of the provisions of said act. After respondents filed 
answer to said complaint, a stipulation was entered into whereby it 
was stipulated and agreed that a statement of facts signed and 
executed by counsel for respondents herein and Richard P. Whiteley, 
chief trial counsel for the Federal Trade Commission, subject to the 
approval of the Commission, may be taken as the facts in this proceed- 
ing and in lieu of evidence in support of or in opposition to the charges 
stated in the complaint, and that the Commission may proceed upon 
such statement of facts to make its report stating its findings as to the 
facts (including inferences which it may draw from the stipulated 
facts) and its conclusion based thereon and enter its order disposing 
of this proceeding without a recommended decision by the trial ex- 
aminer, the presentation of argument, or the filing of briefs. There- 
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after, this proceeding regularly came on for final hearing before the 
Commission on the said complaint, answer, and stipulation, said 
stipulation having been approved, accepted, and filed; and the Com- 
mission, having considered the same and being now fully advised in 
the premises, finds that this proceeding is in the.interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. (A) Respondent Connecticut Leather & Findings 
Association, Inc., a trade association, is a corporation organized and 
existing under the laws of the State of Connecticut, with its principal 
office at 242 Bank Street, Waterbury, Conn. 

(B) Respondent Harry Diamond, an individual, is secretary of said 
Connecticut Leather & Findings Association, Inc., with his address at 
378 Norton Street, New Haven, Conn. 

(C) Respondent Bridgeport Leather Co. is a corporation organized 
and existing under the laws of the State of Connecticut, with its prin- 
cipal office in Bridgeport, Conn. 

(D) Respondent Maurice Greenberg is an individual trading under 
the name Connecticut Leather Co., with his principal office at 75 
Windsor Street, Hartford, Conn. 

(E) Respondent Diamond Leather Co. is a corporation organized 
and existing under the laws of the State of Connecticut, with its prin- 
cipal office at 909 Grand Avenue, New Haven, Conn. 

(F’) Respondent Louis Geghter is an individual trading under the 
name Elm City Leather Co., with his principal office at 112 George 
Street, New Haven, Conn. 

(G) Respondent New Haven Leather Co., Inc., is a corporation or- 
ganized and existing under the laws of the State of Connecticut, with 
its principal office at 692 Chapel Street, New Haven, Conn. 

(H) Respondent Puzzo Brothers Co. is a corporation organized and 
existing under the laws of the State of Connecticut, with its principal 
office at 284-238 Bank Street, Waterbury, Conn, 

(I) Respondents Rochina De Croce and Anthony De Croce, indi- 
viduals, are copartners trading under the name Torrington Leather 
Co., with their principal office at 81 East Main Street, Torrington, 
Conn. 

(J) Respondent The Zich Leather Co. is a corporation organized 
and existing under the laws of the State of Connecticut, with its prin- 
cipal office at 4446 Market Street, Hartford, Conn. 
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(KX) The respondents described in subparagraphs (C) to (J), inclu- 
sive, of this paragraph are members of respondent Connecticut Leather 
& Findings Association, Inc., and each is engaged in the business of 
selling and distributing rubber heels, rubber soles, and products acces- 
sory thereto. 

Par. 2. (A) In the course and conduct of their aforesaid businesses, 
respondent members of the Connecticut Leather & Findings Associa- 
tion, Inc., sell and distribute their aforesaid products in the State of 
Connecticut and in States in its immediate vicinity. Such products 
are purchased by them from various manufacturers and distributors 
thereof, whose respective principal places of business are located in 
various States other than the State of Connecticut, and said respond- 
ents ship products so purchased, or cause them to be shipped, from 
other States into the State of Connecticut. Each of the members of 
the Connecticut Leather & Findings Association, Inc., has been, and 
is, In active and substantial competition with other such members and 
with other jobbers of rubber heels, soles, and products accessory thereto 
in the sale of such products in commerce between and among the sev- 
eral States of the United States, except insofar as such competition 
has been hindered, lessened, restricted, or forestalled by the under- 
standings, agreements, combinations, or conspiracies, and acts, prac- 
tices, and things done pursuant thereto and in furtherance thereof, 
as hereinafter set forth. Various manufacturers and distributors of 
rubber heels, soles, and products accessory thereto from whom respond- 
ent members of the Connecticut Leather & Findings Association, Inc., 
purchase such products have been, and are, in active and substantial 
competition with each other in the sale of such products in commerce 
between and among the several States of the United States and in 
the District of Columbia, except insofar as such competition has been 
hindered, lessened, restricted, or forestalled by the understandings, 
agreements, combinations, or conspiracies, and acts, practices, and 
things done pursuant thereto and in furtherance thereof, as hereinafter 
set forth. 

(B) The Connecticut Leather & Findings Association, Inc., and its 
said secretary, Harry Diamond, are not in such capacities engaged in 
commerce, but they and each of the other respondents aided, abetted, 
furthered, cooperated with, and were instrumentalities of and parties 
to some or all of the understandings, agreements, combinations, and 
conspiracies hereinafter set forth and actively cooperated and partici- 
pated in the performance of some or all of the acts and practices done 
pursuant thereto and in furtherance thereof. 
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Par. 3. For more than 12 years last past respondents herein, among 
themselves and between themselves and various manufacturers of 
rubber heels, soles, and products accessory thereto, have been engaged 
in organizing, developing, and perfecting a planned common course 
of action, combination, and conspiracy to suppress and eliminate com- 
petition as to price, and otherwise, among themselves and among said 
manufacturers. Pursuant to and as steps in and toward the accom- 
plishment of the purpose and objective of said combination, respond- 
ents have among other things, done the following: Respondent Con- 
necticut Leather & Findings Association, Inc., its officers, directors, 
and members, acting through the officials of their associations and 
otherwise, at meetings of the Connecticut Leather & Findings Associa- 
tion, Inc., and otherwise, by planned common course of action, com- 
bination, and conspiracy, agreed upon uniform prices which respond- 
ents and other jobbers would charge their retailer customers for rub- 
ber heels, soles, and products accessory thereto, agreed upon uniform 
schedules to be used in the calculation of such prices, and agreed to 
maintain such fixed prices, by means of contracts, warnings, threats, 
and injunctions, and did in fact so maintain such fixed prices. Re- 
spondent Connecticut Leather & Findings Association, Inc., its officers, 
directors, and members, through their trade associations and other- 
wise, acted concertedly to induce, by means of threat of boycott and 
otherwise, the said manufacturers of rubber heels, soles, and products 
accessory thereto, to maintain “fair trade contracts” providing resale 
prices upon their products sold in the State of Connecticut, and acted 
concertedly to discriminate by giving their patronage to manufac- 
turers offering or utilizing such contracts and to withhold their patron- 
age from manufacturers not offering and utilizing such contracts. 

Par. 4. The aforesaid acts, practices, and methods of respondents 
are all to the prejudice of the public, have a substantial and dangerous 
tendency to hinder, lessen, restrict, and restrain competition in inter- 
state commerce in the sale of rubber heels, soles, and products accessory 
thereto, and actually have directly, substantially, and unduly hindered 
and restrained such competition. 


CONCLUSION 


The aforesaid acts, practices, and methods of respondents con- 
stitute unfair acts and practices in commerce and unfair methods 
of competition in commerce within the intent and meaning of section 
5 of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
and a stipulation as to the facts entered into between counsel for the 
respondents herein and Richard P. Whiteley, chief trial counsel for 
the Commission, which provides, among other things, that without a 
recommended decision by a trial examiner, the presentation of argu- 
ments, or the filing of briefs, the Commission may proceed upon such 
statement of facts to make its report’ stating its findings as to,the 
facts and its conclusion based thereon and enter its order disposing of 
this proceeding, and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the pro- 
visions of the Federal Trade Commission Act: 

It is ordered, That respondents Bridgeport Leather Co., Diamond 
Leather Co., New Haven Leather Co., Inc., Puzzo Brothers Co., and 
The Zich Leather Co., corporations, their respective officers, repre- 
sentatives, and employees; respondents Rochina De Croce and Anthony 
De Croce, copartners trading as Torrington Leather Co. or under any 
other name, jointly or severally, their representatives, agents, and 
employees; and respondents Maurice Greenberg, an individual trading 
as Connecticut Leather Co. or under any other name, and Louis 
Geghter, an individual trading as Elm City Leather Co. or under any 
other name, their respective representatives, agents, and employees, 
directly or through any corporate or other device, in or in connection 
with the offering for sale, sale, and distribution of rubber heels, rubber 
soles, and products accessory thereto, in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from entering into, continuing, cooperating in, or carrying out 
any planned common course of action, understanding, agreement, 
combination, or conspiracy between and among any two or more of 
said respondents, or between any one or more of said respondents and 
others not parties hereto, to do or perform any of the following things: 

1. Fix, establish, or maintain prices, terms, or conditions of sale 
for any of said products. 

2. Formulate, establish, or maintain schedules used or useful in cal- 
culating and arriving at uniform prices for such products. 

3. Attempt to bring about or maintain uniform prices for such 
products by means of contracts, warnings, threats, injunctions, or any 
similar means. 


78 FEDERAL TRADE COMMISSION DECISIONS 
Order 45 F. T.C. 


4, Engage in or threaten to engage in a boycott of any manufacturer 
of rubber heels, rubber soles, or products accessory thereto as a means 
of inducing, or seeking to induce, such manufacturer to establish, 
maintain, or enforce resale prices upon any of said products. 

5. Discriminate in purchasing rubber heels, rubber soles, or products 
accessory thereto, in favor of manufacturers who do, or against manu- 
facturers who do not, establish, maintain, or enforce resale prices 
upon such products, or any of them. 

It is further ordered, That respondent Connecticut Leather & Find- 
ings Association, Inc., a corporation, its officers, representatives, agents, 
and employees, and respondent Harry Diamond, as secretary of said 
Association, his representatives, agents, and employees, do forthwith 
cease and desist from instigating, aiding, assisting, or cooperating 
in doing or performing any of the things prohibited in paragraphs 1 
to 5, inclusive, of this order. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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PHILIP SMITHLINE, MAX SILPE, AND JOSEPH MILLER, 
TRADING AS SMITHLINE COATS AND SMITHLINE COAT 
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COMPLAINT, FINDINGS, ORDER, AND OPINION IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914, 
AND THE WOOL PRODUCTS LABELING ACT OF 1939 


Docket 5506. Complaint, July 23, 1947—Decision, July 28, 1948 


Where misbranding occurs with respect to products subject to the provisions of 
the Wool Products Labeling Act, the law contemplates corrective action by the 
Commission regardless of whether such misbranding is based upon willfulness, 
negligence, or other causes, and a defense in the nature of a plea of “con- 
fession and avoidance” based upon a respondent’s alleged good faith and 
lack of intent to violate the law, is not an appropriate one to such a corrective 
proceeding. 


The Wool Products Labeling Act places the responsibility on the manufacturer 
and distributor of products subject thereto to label them correctly and in 
accordance with the terms of said act, and further provides that if the 
seller does not so label the goods he is guilty of an unfair method of com- 
petition and an unfair and deceptive act or practice in commerce within the 
meaning of the Federal Trade Commission Act. If sellers charged with 
misbranding certain wool products could plead as an effective defense the 
fact that they had sold a large number of other wool products which were 
not misbranded, it would be an unreasonable burden on those charged with 
its enforcement, and would likewise make the act ineffective. Enforcement 
must necessarily be on the basis of a sampling of the products of a large 
number of sellers, and if violation is indicated it would obviously be most 
impractical and unnecessary to test several thousand or even several hun- 
dred of the products of a seller in order to establish the same. 


Where three partners engaged in the manufacture and interstate sale and dis- 
tribution of women’s coats— 

Sold some 137 coats which they had misbranded in violation of the Wool Products 
Labeling Act and the Rules and Regulations promulgated thereunder by 
attaching to them labels bearing the name of the purchaser and the words 
“Smithline Coats 100% Wool Interlining 100% Cotton”; when in fact the 
fabric composing the body of the coats was not ‘100% wool,” but was actually 
52% wool and. 48% rayon: 

Held, That such acts and practices of respondents in labeling their coats as above 
set forth, were in violation of said Wool Products Labeling Act and Rules and 
Regulations promulgated thereunder, and constituted unfair and deceptive 
acts and practices in commerce. 


As respects respondents’ contention in said proceeding that they were under the 
mistaken belief that the fabric in question was all wool, that the price paid 
therefor was within the range of the then current prices for all-wool fabrics, 
that they did not profit financially through the mistake, that the 187 coats 
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amounted to only about 1 percent of those sold during the particular year, 
that they did not know of the misbranding until it was brought to their 
attention by representatives of the Commission, and that none of the large 
number of other coats sold by them were misbranded, and the further 
assertion that they had taken certain specified steps to prevent any future 
misbranding; there being no contention, however, that the fabric involved 
was misbranded when received by them, either through failure to place the 
required label thereon or through any misstatement of fiber content on any 
such label: 


Their testimony that no other coats were misbranded was necessarily viewed in 


the light of the testimony that the first knowledge they had of the misbranding 
of the 137 coats came from a representative of the Commission, the facts 
were such as to indicate a negligent course of procedure by them in labeling 
the wool products which they sold, and the act requires that fabrics such as 
those involved shall bear a tag or label showing the fiber content. 


While the initiation of a criminal action against respondents charged with viola- 


tion of the Wool Products Labeling Act would be in order had they intended 
to misbrand their wool products, in the corrective proceeding in question 
intent was not charged in the complaint, was not at issue, and did not need 
to be proved to establish such a case under the act. ‘The contention of 
respondents, therefore, that during the period involved they sold about 
41,000 coats which were not to their knowledge misbranded, is not an appro- 
priate defense in said proceeding, and especially so in view of the fact that 
they had no knowledge that the 137 coats concerned were misbranded until 
the matter was discovered and brought to their attention by a Commission 
inspector. 


In said proceeding, in which respondents offered a defense in the nature of a 


plea in “confession and avoidance,” based upon their alleged good faith and 
lack of intent to violate the law, asserted that during a two-year period 
covering that herein concerned, they sold about 41,564 coats, and contended 
that every business has a small margin of error and that their error was not 
such as to merit the issuance of an order to cease and desist; but in which 
the record unquestionably showed that they were guilty of misbranding 137 
ladies’ coats which they sold and distributed to various dealers throughout 
the country in interstate commerce; the statute, by virtue of such act, 
regardless of their intent, was violated, and issuance of a cease and desist 
order for the protection of the public against future misbranding of wool 
products by them, was believed justified. Should respondents, however, not 
again violate the act in misbranding their products, they would not be subject 
to any penalty because of such proceeding. 


Before Mr. Clyde M. Hadley, trial examiner. 

Mr. J. W. Brookfield, Jr. and Mr. George M. Martin for the Com- 
mission. 

Mr. Jerome N. Wanshel, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939} and by virtue of the au- 
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thority vested in it by said acts, the Federal Trade Commission, hav- 
ing reason to believe that Philip Smithline, Max Silpe, and Joseph 
Miller, individuals and copartners trading as Smithline Coats and 
Smithline Coat Co., hereinafter referred to as respondents, have vio- 
lated the provisions of said acts and the rules and regulations promul- 
gated under the Wool Products Labeling Act of 1939, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrarH 1. The respondents, Philip Smithline, Max Silpe, and 
Joseph Miller are copartners trading as Smithline Coats and Smith- 
line Coat Co., and have their office and principal place of business at 
252 West 38th Street, New York, N. Y. Respondents are now, and for 
more than 1 year past have been, engaged in the manufacture and 
sale of women’s coats. 

Respondents cause, and for more than 1 year last past have caused, 
certain of said coats when sold by them to be transported from their 
said place of business in the State of New York to purchasers thereof, 
at their various points of location in the various States of the United 
States and in the District of Columbia. The respondents maintain, 
and at all times mentioned herein have maintained, a substantial course 
of trade in said coats in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 2. Respondents are engaged in the introduction and manufac- 
ture for introduction into commerce and in the offering for sale, sale, 
transportation, and distribution of wool products, as such products are 
defined in the Wool Products Labeling Act of 1939, in commerce as 
“commerce” is defined in said act and in the Federal Trade Commission 
Act. Many of respondents’ said products are composed in whole or in 
part of wool, reprocessed wool, or reused wool, as those terms are de- 
fined in the Wool Products Labeling Act of 1939 and such products are 
subject to the provisions of said act and the rules and regulations 
promulgated thereunder. Since July 15, 1941, respondents have vio- 
lated the provisions of said act and said rules and regulations in the 
introduction and the manufacture for introduction into commerce and 
in the offering for sale, sale, transportation, and distribution of said 
wool products in commerce by causing said wool products to be mis- 
branded within the intent and meaning of said act and the rules and 
regulations. 

Par. 8. Among the wool products introduced and manufactured for 
introduction into commerce and offered for sale, sold, transported, and 
distributed in commerce as aforesaid, were certain women’s coats. 
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Exemplifying respondents’ practice of violating said act and the rules 
and regulations promulgated thereunder is their misbranding of the 
aforesaid wool products in violation of the provisions of said act and 
said rules and regulations by failing to affix to said wool products a 
stamp, tag, label or other means of identification,.or a substitute in heu 
thereof, as provided by said act, showing (a) the percentage of the 
total fiber weight of the wool product, exclusive of ornamentation not 
exceeding 5 percentum of said total fiber weight of (1) wool, (2) re- 
processed wool, (3) reused wool, (4) each fiber other than wool where 
said per centum by weight of such fiber was 5 per centum or more, and 
(5) the aggregate of all other fibers; (0) the maximum percentage of 
the total weight of the wool product of nonfibrous loading, filling, or 
adulterative matter; (¢) the percentages in words and figures plainly 
legible by weight of the wool contents of such wool product where said 
wool product contains a fiber other than wool; (d) the name of the 
manufacturer of the wool product, or the manufacturer’s registered 
identification number and the name of a seller or reseller of the product 
as provided for in the rules and regulations promulgated under such 
act, or the name of one or more persons subject to section 3 of the said 
act with respect to such wool product. 

Par. 4. The acts, practices, and methods of respondents, as above 
alleged, were and are in violation of the Wool Products Labeling Act 
of 1939, and the rules and regulations promulgated thereunder, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission on July 23, 1947, issued and subsequently served its complaint 
in this proceeding upon the respondents named in the caption hereof, 
charging them with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said acts and the rules and 
regulations promulgated under the Wool Products Labeling Act of 
1939. After the issuance of said complaint and the filing of respond- 
ents’ answer thereto, testimony and other evidence in support of and 
in opposition to the allegations of said complaint were introduced 
before an examiner of the Commission theretofore designated by it, 
and said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, this proceeding came on 
for final hearing before the Commission on the said complaint, answer, 
testimony, and other evidence, recommended decision of the trial 
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examiner and exceptions thereto, and briefs of counsel (oral argument 
not having been requested) ; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondents Philip Smithline, Max Silpe, and 
Joseph Miller, individuals, are copartners trading as Smithline Coats 
and as Smithline Coat Co., with their office and principal place of 
business at 252 West 38th Street, New York, N. Y. They are now, and 
for several years last past have been, engaged in the manufacture, sale, 
and distribution of women’s coats. 

Par. 2. In the course and conduct of their aforesaid business, re- 
spondents have caused, and cause, coats made by them, when sold, to 
be transported from their place of business in the State of New York 
to purchasers thereof at their various points of location in other 
States of the United States and in the District of Columbia. Said 
respondents maintain, and at all times mentioned herein have main- 
tained, a substantial course of trade in said coats in commerce among 
and between various States of the United States and in the District 
of Columbia. 

Par. 3. On or about October 16, 1945, respondents purchased from 
Action Fabrics, Inc., a number of bolts of a certain fabric, which 
fabric was used by respondents in making approximately 137 coats. 
The coats made therefrom were sold by respondents to customers 
located in various States other than the State of New York and were 
shipped to said purchasers in commerce as aforesaid. Before such 
shipment respondents placed on each of said 137 coats a tag or label 
bearing the name of the purchaser and the following: 

SMITHLINE COATS 
100% WOOL 
Interlining 100% Cotton 
MFR. 449 

Asa matter of fact, the fabric composing the body of the coats was not 
“100% wool” as represented on said tags or labels. Its fiber content 
was actually 52 percent wool and 48 percent viscose rayon. Said 
coats were thus misbranded within the meaning of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated 
thereunder. 

Par. 4. Although respondents do not deny that the coats in question 
were misbranded, they contend by way of justification that they were 
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under the mistaken belief that the fabric of which the coats were made 
was all wool, that the price paid for the fabric was within the range 
of the then current prices for all-wool fabrics, that they did not profit 
financially through such mistake, that the 137 coats amounted to only 
about 1 percent of the coats sold by them during the particular year, 
that they did not know of the misbranding of these coats until it was 
brought to their attention by representatives of this Commission, and 
that none of the large number of other coats sold by them were mis- 
branded. Respondents further assert that in order to prevent any 
future misbranding all purchase orders for fabrics specify that they 
are to be all wool, upon receipt all piece goods are examined to see 
that they are all wool, and the tags showing the fiber content of the 
piece goods are removed from the fabric and preserved by respondents. 

Par. 5. The Wool Products Labeling Act of 1939 requires that 
fabrics such as that bought and used by respondent in making the 137 
coats involved in this proceeding shall bear a tag or label showing the 
fiber content. There is no contention by respondents that the fabric 
in question was misbranded when received by them, either through 
failure to place the required label on it or through any misstatement 
of fiber content on any such label. The facts are such as to indicate 
a negligent course of procedure by respondents in labeling the wool 
products sold by them. Respondents’ testimony that no other coats 
were misbranded is necessarily viewed in the light of the testimony 
that the first knowledge respondents had of the misbranding of the 137 
coats involved in this proceeding came from a representative of this 
Commission. 

CONCLUSION 


The acts and practices of respondents in labeling their aforesaid 
coats in the manner heretofore found were, and are, in violation of the 
Wool Products Labeling Act of 1939 and the rules and regulations 
promulgated thereunder, and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
testimony, and other evidence taken before an examiner of the Commis- 
sion theretofore duly designated by it, recommended decision of the 
trial examiner and exceptions thereto, and briefs filed herein (oral 
argument not having been requested), and the Commission having 
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made its findings as to the facts and its conclusion that said re- 
spondents have violated the provisions of the Wool Products Labeling 
Act of 1939 and the rules and regulations promulgated thereunder, 
and the provisions of the Federal Trade Commission Act: 

It is ordered, That respondents Philip Smithline, Max Silpe, and 
Joseph Miller, copartners trading as Smithline Coats and as Smith- 
line Coat Co., or under any other name or names, jointly or severally, 
their representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the introduction or manu- 
facture for introduction into commerce or the sale, transportation, 
or distribution of such products in commerce, as “commerce” is de- 
fined in the aforesaid acts, do forthwith cease and desist from mis- 
branding women’s coats or other “wool products,” as such products are 
defined in and subject: to the Wool Products Labeling Act of 1939, 
which products contain, purport to contain, or are represented as con- 
taining “wool,” “reprocessed wool,” or “reused wool,” as those terms 
are defined in said act, by failing to show in a clear and conspicuous 
manner by tag, label, or other means of identification securely fixed to 
such products or by a stamp placed thereon: 

1. The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (8) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 percentum or more, and (5) the aggregate of all other fibers. 

2. The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

3. The name of the manufacturer of such wool product; or the 
manufacturer’s registered identification number and the name of a 
seller of such wool product; or the name of one or more persons in- 
troducing such wool product into commerce, or engaged in the sale, 
transportation, or distribution thereof in commerce, as “commerce” 
is defined in the Federal Trade Commission Act and the Wool Prod- 
ucts Labeling Act of 1939. 

Provided, however, That the foregoing provisions concerning mis- 
branding shall not be construed to prohibit acts permitted by para- 
graphs (a) and (0) of section 3 of the Wool Products Labeling Act 
of 1939: And provided, further, That nothing contained in this order 
shall be construed as limiting any applicable provisions of said act 
and the rules and regulations promulgated thereunder. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
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in writing setting forth in detail the manner and form im which they 
have complied with this order. 


OPINION OF COMMISSIONER EWIN L. DAVIS™ 


The respondents’ Philip Smithline, Max Silpe, and Joseph Miller, 
trading as Smithline Coats and Smithline Coat Co. have their place 
of business in New York City and are engaged in the manufacture, 
sale and distribution of women’s coats in interstate commerce. The 
‘Commission in July of 1947 issued a complaint charging respondents 
with violation of the Wool Products Labeling Act in that they mis- 
branded certain wool products sold by them: in interstate comnaerce. 
The proceeding is before the Commission for consideration upon 
the complaint, answer of the respondents,. testimony and other evi- 
dence appearing in the trial record, the recommended decision of the 
trial examiner and exceptions thereto, together witk: briefs of counsel. 
The facts in this case are that respondents manufactured and sold 
in interstate commerce 137 women’s coats which. were labeled as fol- 
lows: 
“SMITHLINE COATS 
100% WOOL. 
Interlining 100% Cotton: 


MFR 449” 


The coats which were labeled as described above were cut from the 
same lot of a fabric which respondents purchased from another con- 
cern. According to a report of the Bureau of Standards which appears 
as evidence in the record, the fabric composing the body of the coats 
which respondents represented as being 100 percent wool was in fact 
composed of 52 percent woolen fiber and 48 percent viscose rayon. 
One of the respondents testified that when they purchased this fabric 
they were under the impression that the fabric was 100 percent wool. 
On cross-examination, however, this respondent testified that he did, 
not remember definitely whether or not the salesman who sold him 
the fabric stated that it was all wool. 

In any event, the facts outlined above were in effect admitted by the 
respondents and are not at issue in this proceeding. 

The defense offered by respondents to this proceeding is in the nature 
of a plea in “confession and avoidance” based upon their alleged good 
faith and lack of intent to violate the law. Respondents state that 
they did not intend to violate the law and they contend that, between 
January 1, 1945, and January 1, 1947, they sold approximately 41,564 
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coats. They further contend that every business has a small margin 
of error and that the error of respondents was not of such nature to 
Merit the issuance of an order to cease and desist. 

The trial examiner in his recommended decision stated that the 
alleged practice of misbranding upon the part of the respondents was 
discontinued prior to the issuance of the complaint, and inasmuch as 
the record shows that respondents had no intent to violate the provi- 
sions of the Wool Act, he recommends that the complaint be dismissed. 

The question of intent to violate the law is not at issue in this pro- 
ceeding inasmuch as the complaint makes no such charge, nor is the 
proving of “intent” necessary in establishing a case of this type under 
the Wool Act. The act does provide, however, that any person who 
“wilfully” misbrands products subject to such act is guilty of a mis- 
demeanor and the Commission shall certify the facts to the Attorney 
General for appropriate action. In other words, if respondents in- 
tended to misbrand their wool products, the initiation of a criminal 
action against respondents would be in order. 

Where misbranding occurs with respect to products subject to the 
provisions of the act, the law contemplates corrective action by the 
Commission regardless of whether such misbranding is based upon 
wilfulness, negligence, or other causes. 

The contention of respondents that during the period mentioned 
above they sold approximately 41,000 coats which were not to their 
knowledge misbranded is not an appropriate defense to this proceed- 
ing, especially in view of the fact that respondents had no knowledge 
that the 187 coats presently under question were misbranded until the 
matter was discovered and brought to their attention by a Commission 
inspector. 

It would be an unreasonable burden on those charged with the 
enforcement of this act and it would likewise make the act ineffective, 
if sellers charged with misbranding certain wool products could plead 
as an effective defense the fact that they had sold a large number of 
other wool products which were not misbranded. The enforcement of 
this act must necessarily be made on the basis of a sampling of the 
products of a large number of sellers. If violations are indicated it 
would obviously be most impractical and unnecessary to test several 
thousand or even several hundred of the products of a seller in order 
to establish a violation of the act. The act places the responsibility 
on the manufacturer and distributor of products subject thereto to 
label them correctly and in accordance with the terms of said act and 
further provides that if the seller does not so label the goods he is 
euilty of an unfair method of competition and an unfair and deceptive 
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act or practice in commerce within the meaning of the Federal Trade 
Commission Act. 

The record herein unquestionably shows that respondents were 
guilty of misbranding 187 ladies’ coats which they sold and distributed 
to various dealers throughout the country in interstate commerce. By 
virtue of such acts, regardless of respondent’s intent, the statute has 
been violated and an order to cease and desist is believed justified. 
The issuance of such an order is for the protection of the public against 
future misbranding of wool products by respondents. If, however, 
respondents do not again violate the Wool Products Labeling Act in 
misbranding their products, they will not be subject to any penalty 
because of this proceeding. 

In view of the above, the Commission is issuing its findings as to the 
facts and order to cease and desist in this case. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4602. Complaint, Sept. 30, 1941—Decision, Aug. 4, 1948 


In a proceeding in which the manufacturer-sellers of a certain product know- 
ingly made concurrent use of a freight equalization plan or system under 
which (having brought about uniformity in base prices and terms and con- 
ditions) the manufacturer making the sale either credited the purchaser— 
who customarily paid the freight—upon the invoice, or otherwise allowed 
him the difference between his actual freight from the manufacturer-seller 
and the rate to his location from the nearest manufacturer, with the result 
that the price paid was the same regardless of which manufacturer made 
the sale: the contention of the manufacturers that in so matching prices 
with each other at any given destination they were merely “meeting com- 
petition” was not a valid one. In the use of said plan, and in order to produce 
such matched prices, sellers of the product were required, at numerous 
destinations, to accept net receipts for their products which varied according 
to the freight absorbed as a result of the closer proximity to the purchaser 
of some other seller, and each participant consciously intended that no 
attempt be made to exclude any seller from the natural freight-advantage 
territory of another, and by the use of the plan invited other sellers to share 
the available business in his natural market in return for similar treatment 
for itself in the trade territories of all other participating sellers. The price 
rigidity existing in the industry concerned since 1938, and the failure of 
‘prices to respond in any way to changing conditions of supply and demand 
were not consistent with the existence of effective competition, and the com- 
plete standardization of the product as a result of admitted efforts made by 
the manufacturer-sellers involved, and other circumstances showing an over- 
riding desire on their part to present to a prospective customer a completely 
united front insofar as products, prices, and terms of sale were concerned 
indicated the total absence of such competition. And when, as in such an 
industry, the price of the seller nearest the purchaser is always accepted 
by other sellers and there is no bargaining on any basis between buyers 
and sellers, fundamental requirements of a true competitive market are 
lacking, and prices are not the result of market action in the economic sense, 
‘but are mere expressions of an artificial and monopolistic price structure. 
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Where some thirteen concerns, engaged in the manufacture and interstate sale 
and distribution of crown bottle caps as closures for bottles and cans of 
carbonated beverages and other liquids (and also, in the case of some, of 
composition cork dises for use in the manufacture of said caps), responsible 
for the production and sale of 80 to 85 percent of all. caps sold, and, with the 
exception of one (which, however, cooperated in acts and practices below set 
forth), members of a trade association which, in addition to performing such 
legitimate functions as the collection and distribution to members of sta- 
tistical information relating to the shipped sales of crown bottle caps, and 
the circulation to members of information respecting legal requirements as 
to labeling, etc., was a medium through which they sought to bring about 
other objectives as below set out— 

(a) Took collective action to standardize bottle caps with respect to design, 
decorations, lettering, combination of colors, and other details which char- 
acterized the different types, through including “adoption of regulations 
for standardization” as one of the “objects” of the association in its consti- 
tution, and through the appointment of a Standardization Committee cem- 
posed of officers of certain member manufacturers, and the dissemination 
among the members by the secretary of the Committee's selection of designs, 
lettering, combination of colors, ete.; and through various other association 
and member activity with respect thereto; 

With the result that stock crowns purchased thereafter from any manufacturer 
concerned herein were identical in all respects with those purchased from any 
other, and possibility of a purchaser obtaining any advantage in price or other- 
wise by reason of competition among said manufacturers in the realm of - 
design, combination of colors and appearances of crown bottle caps was 
completely non-existent ; 

(b) Made the agreement on and adoption of a standard uniform form of 
contract the subject of collective action (as evidenced by the minutes of a 
meeting on July 24, 1928) as a means for bringing about uniform action with 
respect to such matters as basing charges on products shipped rather than 
contracted for, expiration dates of contracts, allowable deductions from and 
additions to the maximum base price set out in a schedule printed in the 
body of the contract, and construction and packing charges; 

(c) Acted collectively with respect to such other matters as the establish- 
ment of standard quantity differentials, the difference in cost experience in the 
manufacture and sale of crowns on a volume basis, changes in prices to reflect 
changes in freight rates, and standardization of different types of crowns; and 

(d) Made use of a freight equalization plan or system under which the 
seller credited the purchaser with the difference between the actual freight 
paid by him from the manufacturer-seller’s location and the rate to him from 
the manufacturer nearest him ; 

With the result that a purchaser at any given locality paid the same delivered 
price for crown bottle caps, regardless of the manufacturer from which he 
purchased, and, since 1938 at least, it was impossible for any purchaser at 
any location to obtain crowns from any manufacturer for a less price or on 
better terms than those imposed by any other manufacturer involved; and 
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Where one of said manufacturers, having obtained a number of patents, of which 
some related to materials, processes and apparatus for the manufacturer of 
unpatented crowns, and of which others covered spot crowns themselvyes— 

(e) For the purpose and with the effect of furthering the aforesaid under- 
standing, etc., entered into license agreements with the others, with respect to 
said patents and to such applicable future patents as it might thereafter 
acquire, which covered all spot crowns, whether patented or not, made under 
the various patents involved, and exceeded said licensor’s legitimate monopoly 
rights as owner of the patents, and which included the condition, among 
others, that said licensee-manufacturers initially observe the schedule of 
minimum prices attached to the agreement, and such subsequent amendments 
thereof as licensor might issue; 

Whereby prices were fixed for different kinds of crowns, and quantities, and’ for 
stock and special orders; cash discounts were specified ; “free points” for the 
equalization of freight were designated; and method of charging for spot 
crowns included in shipments of nonspot was set out; and with the result 
that, having been thus established, such prices, etc. continued to be observed, 
notwithstanding licensor’s eventual cancellation of the price-fixing provisions; 
and with the result that, having been thus established, such prices, etc., 
continued to be observed, notwithstanding licensor’s eventual cancellation of 
the price-fixing provisions; and 

Where aforesaid manufacturer, and respondent manufacturer G, following the 
termination of patent infringement litigation between them involving prod- 
ucts concerned— 

(7) with the purpose of establishing and maintaining uniformity in price 
and terms of sale as between themselves, as distinguished from the protection 
of their rights under their respective patents, entered into cross-licensing 
agreements pursuant to which each was licensed to—but did not and never 
intended to—manufacture caps under the other’s patents, and in accordance 
with specified price schedules, which they exchanged as required thereby, 
from time to time, and which, like those issued by the others herein con- 
cerned, followed very closely the schedules set forth in the July 24, 1928 
minutes of the association hereinbefore referred to; and having achieved 
their objective, cancelled said unlawful price-fixing provisions; and 

Where manufacturer B, owner of a patent covering a process and apparatus 
for the manufacture of articles of comminuted cork— 

(g) Entered into agreement with manufacturer A licensing it to use said 
process and apparatus in the manufacture of composition cork material 
for crown bottle cap discs, subject to the provision that it observe minimum 
prices established by B; and from time to time furnished it, pursuant to 
said provision, with price lists which included also the terms and con- 
ditions under which such discs were to be sold; and 

Where said A— 

(h) Endeavored to keep the prices of its cork discs the same as those 
of the other manufacturers herein ; 

Tendency, capacity, and effect of which combination and conspiracy, and acts 
and practices performed thereunder and in connection therewith, had been 
and were— , 

(1) To substantially restrain and suppress competition among said man- 
ufacturers in the interstate sale of said caps and discs; 
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(2) To prevent price competition between and among said manufacturers 
in the interstate sale of said products ; 

(3) To empower and enable said association and manufacturers and their 
officers to control the market therefor; and 

(4) To create a monopoly in said manufacturers in the manufacture and 


. sale of said products in interstate commerce: 


Held, That such acts and practices, under the circumstances set forth, were 


all to the prejudice of the public and constituted unfair methods of com- 
petition in commerce. 


As regards the prior adoption of a standard contract for the use of the different 


members, with respect to various matters such as uniform deductions, pack- 
ing, etc.; while it was not the current practice of the member manufacturers 
in said proceeding to negotiate contracts with crown purchasers, each of 
said member manufacturers, and also: the nonmember manufacturer above 
referred to, employed the same general schedule of deductions from and 
additions to base prices, and the same schedule of differentials, as those 
adopted at the association meeting which acted with respect to said con- 
tract; and there being no substantial evidence that the course of action 
mapped out in the document referred to dealing with the association action 
had ever been abandoned or substantially changed: it was the Commis- 
sion’s conclusion that the continuation of said practices by such manufac- 
turers was the result of a continuing understanding among them. 


As respects the aforesaid matters, and the point made by a number of the 


manufacturers that they were not represented at the meeting in which such 
schedules were worked out and adopted: said fact, in the opinion of the 
Commission was immaterial, and, said respondents having slavishly fol- 
lowed the plan adopted by the others, were equal participants in the practice 
with them and could not thereafter escape the consequences of their par- 
ticipation by disclaiming responsibility for the idea originally. 


While certain evidence in said proceeding had to do with concerted activities 


which occurred during the existence of the National Industrial Recovery 
Administration, such evidence, when considered in connection with that 
Which related to activities which occurred both before and after the 
N. R. A., clearly indicated a continuous effort on the part of respondents 
to maintain uniform prices and terms of sale for their products. 


In said case, in which there had been no systematic exchange of base prices 


as among the respondent manufacturers since 1938, or prior thereto of 
changes in said prices, but in which price uniformity was nevertheless 
accomplished, the successful operation of the system did not require the 
exchange of such information. Through customers and salesmen in the 
field, who carried printed price lists, and by various other means, all in- 
formation relating to prices and terms of sale of any manufacturer involved 
reached the other manufacturers in the same area almost immediately, 
so that every respondent manufacturer was informed at all times of the 
prices and the terms of sale of all the others. Furthermore, in addition 
to knowledge of the base prices of all of the others, each manufacturer 
knew that every other manufacturer used the plan of equalizing freight 
with the location of the manufacturer nearest the purchaser, and would 
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thereby be able to deliver its product to every purchaser at any given des- 
tination for the.same delivered price, and that thus all users of the plan 
would be able to present to a prospective purchaser a condition of matched 
prices in which such purchaser was deprived of any choice on the basis 
of price. 


The fact that respondent manufacturers cancelled, after they had been in effect 


for five or six years, price-fixing provisions which they had included, as 
patent owners and licensors, in their agreements licensing the other man- 
ufacturers under the different patents involved—and irrespective of whether 
or not said patents covered the articles themselves or merely materials or 
processes involved in the manufacture thereof—and, in the case of one, 
no longer furnished licensees with copies of its price schedules or with the 
information contained therein, did not serve to remove the illegality in- 
herent in the arrangement, and afforded no ground for the respondents’ 
argument that the unlawful conspiracy was thereby terminated. Uni- 
formity having once been established among all the parties with respect 
to such matters as base prices of crowns, schedules of differentials, sur- 
charges, and discounts of all the parties to the agreements, and the use of 
the freight equalization plan by all—which remained unchanged after the 
elimination of said price-fixing provisions—further exchange of information 
among them obviously was unnecessary. 


In said proceeding the Commission was of the opinion, contrary to the con- 


elusion reached by the trial examiner, that in the circumstances shown to 
exist an understanding or agreement under which said respondents acted 
and continued to act in concert might be inferred. Considering (1) the 
intention of the parties who participated in a certain association meeting, 
that all members sell their products at the same price and under identical 
terms and conditions, as evidenced from the minutes of said meeting; (2) 
subsequent use by all the participants of a general price plan then formu- 
lated, including schedules of deductions, additions and differentials; (3) 
the adoption thereafter of such plan by all of the other manufacturers in- 
volved; (4) the resulting uniformity in prices, etc., among them all; (5) 
the intention, clearly evidenced thereby, of all to continue in effect the 
original understanding; (6) the related and admitted efforts of respondents 
to standardize their products to such an extent that a prospective purchaser 
would have no choice as to color, lettering, ete., between the products of 
any two manufacturers; (7) the material addition to the combination of 
circumstances showing a deliberate and concerted effort to completely re- 
move effective competition as among themselves, of the concurrent use by all 
of the freight equalization plan whereby identical delivered prices for all 
purchasers at any given destination were maintained; and, (8) the price- 
fixing provisions of the various license agreements, in excess of the legiti- 
mate rights of the licensors to protect themselves in the enjoyment of the 
fruits of their invention, along with all the other matters hereinbefore 


referred to: 


The Commission had no difficulty in concluding, and therefore finding, that the 


respondents had in fact entered into and engaged in and carried out an 
understanding, agreement, combination, or conspiracy among themselves 
to restrict and suppress competition in the sale of their products, 
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While the record, as respects the aforesaid understanding or agreement, and 
the activities relied on to establish it, did not show that each of said re- 
spondents participated in all of such activities, each did act in concert and 
cooperation with one or more of the others in doing and carrying out some 
of the acts and practices set forth, in furtherance of the understanding 
or agreement common to them all. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. Reuben J. Martin and Mr. Floyd O. Collins for the Commission. 
Hershey, Donaldson, Williams & Stanley, of Baltimore, Md., for 
respondents generally, and along with— 
Sutherland, Berl, Potter & Leahy, of Wilmington, Del., for Bond 
Manufacturing Corp., Inc. 
Smith, Buchanan & Ingersoll, of Pittsburgh, Pa., and Mv. Walter 
F. Kaufman, of Lancaster, Pa., for Joseph C. Feagley and Armstrong 
Cork Co. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Association, 
corporations, and individuals named in the caption hereof, hereinafter 
referred to as respondents, have been and are now using unfair meth- 
ods of competition in commerce, as commerce is defined in the said 
act, and it appearing to the said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrary 1. The respondent Crown Manufacturers Association 
of America is an unincorporated association organized in the year 
1925, with its principal office and place of business located in the Mun- 
sey Building in the city of Washington, within the District of Colum- 
bia. ‘The membership of said respondent, Crown Manufacturers Asso- 
ciation of America, is composed of corporations, partnerships, and 
individuals located in the various States of the United States and 
who are engaged in the manufacture and distribution or sale of crowns 
or closures for bottles and cans containing carbonated beverages and 
other liquids, hereinafter referred to as crowns, and of composition 
cork disks, hereinafter referred to as disks, used in the manufacture 
of said crowns or closures. Said Crown Manufacturers Association 
of America, hereinafter referred to as respondent Association, was 
organized for the declared purpose, among others, of promoting the 
general welfare of the industry ; to encourage a spirit of good will and 
mutual confidence between members of the Association, the trade and 
the general public; to encourage the increase in and the use of products 


CROWN MANUFACTURERS ASSN. OF AMERICA ET AL. 95 


89 Complaint 


generally with which are used the commodities produced by members 
of the Association. 

The names and addresses of the officers of said respondent Associa- 
tion, who, individually and as such officers of said respondent Associa- 
tion, are named as respondents herein, are: L. C. McAuliffe, president, 
care of Mundet Cork Corp., 65 South Eleventh Street, Brooklyn, 
N. Y.; D. W. Hutchinson, vice president, care of W. H. Hutchinson & 
Son, Inc., 1031 North Cicero Avenue, Chicago, Ill.; E. J. Costa, 
treasurer, care of Crown Cork & Seal Co., Inc., Baltimore, Md.; and 
Louis B. Monfort, secretary, Munsey Building, Washington, D. C. . 

The board of directors of respondent Association is composed of 
the above-named officers of said Association and Joseph C. Feagley, 
care of The Armstrong Cork Co., Lancaster, Pa., and Benno Cohn, 
care of Ferdinand Gutmann & Co., Thirty-sixth Street and Fourteenth 
Avenue, Brooklyn, N. Y., all of whom, individually and as such mem- 
bers of said board of directors, are named as respondents herein. 

Par. 2. Respondent Arco Crown Cork & Cap Co., Inc., is a corpo- 
ration organized and existing under the laws of the State of New 
York, with its principal office and place of business located at 3903 
Second Avenue in the city of Brooklyn, within said State of New 
Work: 

Respondent The Armstrong Cork Co. is a corporation organized 
and existing under the laws of the State of Pennsylvania, with its 
principal office and place of business located in the city of Lancaster, 
within said State of Pennsylvania. Said respondent The Armstrong 
Cork Co. held an exclusive license from respondent Bond Manufactur- 
ing Corp., Inc., to manufacture articles of comminuted cork under 
patented process and with patented apparatus owned by respondent. 
Bond Manufacturing Corp., Inc., until the expiration of said patent 
on or about May 1, 1940. 

Respondent Bond Manufacturing Corp., Inc., is a corporation or- 
ganized and existing under the laws of the State of Delaware with its 
principal office and place of business located at Sixteenth and Locust 
Streets in the city of Wilmington, within said State of Delaware. 
Said respondent Bond Manufacturing Corp., Inc., is the largest single 
manufacturer of composition cork disks, and was the owner of a 
patent on the process of the apparatus for manufacturing articles of 
comminuted cork, which said patent expired on or about May 1, 1940. 

Respondent Crown Cork & Seal Co., Inc., is a corporation, or- 
ganized and existing under the laws of the State of New York, with 
its principal office and place of business located in the city of Balti- 
more, within the State of Maryland. Said respondent maintains 
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executive offices at 60 East Forty-second Street in the city of New 
York, within the State of New York. Said respondent Crown Cork 
& Seal Co., Inc., is the largest single manufacturer of crowns in the 
United States. It manufactures both patented and unpatented 
crowns, and its total volume is approximately 50 percent of all crowns 
manufactured and sold in the United States. 

Respondent Carvin Bottle Cap Corp. is a corporation organized 
and existing under the laws of the State of New York, with its prin- 
cipal office and place of business located at 1155 Manhattan Avenue 
in the city of Brooklyn, within said State of New York. 

Respondent Consolidated Cork Corp. is a corporation organized 
and existing under the laws of the State of New York, with its prin- 
cipal office and place of business located at 4012 Second Avenue in the 
city of Brooklyn, within said State of New York. 

Respondent Ferdinand Gutmann & Co. is a corporation organized 
and existing under the laws of the State of New York, with its prin- 
cipal office and place of business located at Thirty-sixth Street and 
Fourteenth Avenue in the city of Brooklyn, within said State of New 
York. Said respondent Ferdinand Gutmann & Co. manufactures 
both patented and unpatented crowns. The patented crowns manu- 
factured by said respondent and by the respondent Crown Cork & 
Seal Co., Inc., together constitute approximately 35 percent of the 
entire volume of all crowns manufactured. 

Respondent Hoosier Crown Corp. is a corporation organized and 
existing under the laws of the State of Indiana, with its principal 
office and place of business located in the city of Crawfordsville, within 
said State of Indiana. 

Respondent W. H. Hutchinson & Son, Inc., is a corporation or- 
ganized and existing under the laws of the State of Illinois, with its 
principal office and place of business located at 1031 North Cicero 
Avenue in the city of Chicago, within said State of Illinois. 

Respondent Benjamin Kraus is an individual trading under the 
name and style of Bamberger, Kraus & Co., located at 401 Amberson 
Avenue, in the city of Pittsburgh, in the State of Pennsylvania. 

Respondent Mitchell & Smith, Inc., is a corporation organized and 
existing under the laws of the State of Massachusetts, with its prin- 
cipal office and place of business located at 9469 Copland Avenue in 
the city of Detroit, within the State of Michigan. 

Respondent Mundet Cork Corp. is a corporation organized and ex- 
isting under the laws of the State of New York, with its principal 
office and place of business located at 65 South Eleventh Street in the 
city of Brooklyn, within said State of New York. 
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Respondent Western Stopper Co., Inc., is a corporation having its 
principal office and place of business located at Twenty-fifth and 
Potrero Avenue in the city of San Francisco, within the State of Cali- 
fornia. Said respondent is a wholly owned subsidiary of respondent 
Crown Cork & Seal Co., Inc. 

The respondents hereinbefore named and set out in this paragraph 
are all members of said respondent Association, Crown Manufacturers 
Association of America, and have participated in its activities, and are 
hereinafter referred to for convenience as member respondents. 

Par. 3. Respondent Chicago Crown Co. is a corporation organized 
and existing under the laws of the State of Illinois, with its principal 
office and place of business located at 3235 South Kedzie Street in the 
city of Chicago, within said State of Illinois. Said respondent is not 
a member of respondent association, Crown Manufacturers Association 
of America, but has cooperated with it in its activities, as hereinafter 
set forth. 

Par. 4. All of said respondents hereinabove set out in paragraphs 
2 and 3 are now and for more than 2 years last past, to wit, since prior 
to September 1939, have been engaged in the manufacture and distri- 
bution of crowns or closures for bottles and cans containing carbonated 
beverages and other liquids and, with the exception of respondent 
Ferdinand Gutmann & Co., of composition cork disks which are used in 
the manufacture of said crowns or closures which the said respective 
respondents sell to their respective customers located in the various 
States of the United States and in the District of Columbia, and cause 
said products when sold to be transported from the State of location 
of the respective respondents to the purchasers thereof located at vari- 
ous points in the several States of the United States other than the 
State of origin of such shipments and in the District of Columbia and 
foreign countries. Respondent Ferdinand Gutmann & Co, manufac- 
tures crowns or closures for bottles and cans containing carbonated 
beverages and other liquids, but does not manufacture composition 
cork disks used in the manufacture of said crowns or closures, pur- 
chasing its requirements of said composition cork disks from other 
manufacturers. Except for the acts and practices herein alleged to 
have been engaged in by said resopndents, said respondents would be 
in free, open, and active competition with each other in the sale and 
distribution of their respective products in commerce between and 
among the several States of the United States and in the District of 
Columbia. There has been, and now is, a course of interstate trade and 
commerce in said products between said respondents and dealers in 
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and users of said products located throughout the several States of 
the United States and in the District of Columbia. At all times men- 
tioned herein said respondents have been in competition with other 
corporations and with partnerships and individuals likewise engaged 
in the manufacture and sale in interstate commerce of crowns or clo- 
sures for bottles and cans containing carbonated beverages and other 
liquids and of composition cork disks used in the manufacture of said 
crowns or closures. 

Par. 5. Said member respondents, acting in cooperation with each 
other and through and in cooperation with said respondent Associa- 
tion, and in cooperation with respondent Chicago Crown Co., for 
more than 2 years last past, to wit, since prior to September 1939, 
entered into and have engaged in and carried out an understanding, 
agreement, combination, or conspiracy among themselves and with 
and through said respondent Association and with said respondent 
Chicago Crown Co. to restrict, restrain, and suppress competition in 
the sale and distribution of crowns or closures for bottles and cans 
containing carbonated beverages and other liquids, and in the sale 
and distribution of composition cork disks used in the manufacture 
of said crowns or closures for bottles and cans containing carbonated 
beverages and other liquids to customers located throughout the 
several States of the United States and in the District of Columbia, 
as aforesaid. 

Par. 6. Pursuant to said understanding, agreement, combination, or 
conspiracy, and in furtherance thereof, the said respondents have done 
and performed and still do and perform the following, among other 
acts and things: 

(1) Said respondent members organized said respondent Associa- 
tion, Crown Manufacturers Association of America, and held meet- 
ings of said respondent Association, at which said meetings said 
respondents adopted regulations for the standardization of commodi- 
ties produced by said respondent members; have caused said respond- 
ent Association, through its officers and employees, to study manufac- 
turing and distribution costs and to devise uniform methods of cost 
accounting for the use of said respondent members in formulating 
prices; and have caused said respondent Association, through its 
officers and employees, to collect from and disseminate to its members, 
information concerning prices, costs, freight rates, and standardiza- 
tion methods in connection with the manufacture and sale of their said 
products. 

(2) Said respondent members and said respondent Chicago Crown 
Co. have agreed to fix and maintain uniform prices, terms, and dis- 
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counts at which crowns and disks made by said respondents are to be 
sold, and have cooperated with each other and with and through said 
respondent Association in maintaining the prices which have been 
fixed by them by agreement by means of the exchange of information 
between said respondents and through and with said respondent 
Association, and by the use of coercion and interference with the 
purchase of supplies by manufacturers of said crowns or disks who 
do not maintain the prices established and fixed by said respondents 
under their combination alleged herein. 

(3) Said respondent members and respondent Chicago Crown Co. 
have adopted and used and now use standard cost systems, and have 
adopted and used and now use standard uniform contracts containing 
uniform terms and conditions of sale, and have cooperated in the use of 
a so-called freight equalization plan or system whereby so-called 
“free” cities are used as basing points from which delivered price 
quotations are calculated and freight to various destinations is equal- 
ized from these cities in order to equalize delivered price quotations 
made by the various respondent members and respondent Chicago 
Crown Co. 

(4) Respondent Bond Manufacturing Corp. authorized respond- 
ent The Armstrong Cork Co., by en exclusive license, to manufacture, 
by means of a patented process and with patented apparatus owned 
by said respondent Bond Manufacturing Corp., composition cork 
disks used in the manufacture of crowns, and as a prerequisite to the 
right to use said process and apparatus, and in part compensation for 
the said license, required that said respondent The Armstrong Cork 
Co. should sell said composition cork disks so manufactured under said 
license at a price specified and designated by said respondent Bond 
Manufacturing Corp. Said patents on the process and apparatus for 
the manufacture of composition cork disks owned by said respondent 
Bond Manufacturing Corp. expired on or about May 1, 1940, and 
since said date said respondents Bond Manufacturing Corp. and The 
Armstrong Cork Co. have continued in effect the same understanding 
and agreement as to prices on composition cork disks that they for- 
merly maintained by means of the said license agreement. 

(5) Respondent Crown Cork & Seal Co., Inc., has entered into 
license agreements with practically all manufacturers of crowns, in- 
cluding the member respondents, under which said license agreements 
said respondent Crown Cork & Seal Co., Inc., authorized said licen- 
sees to manufacture spot crowns under patents owned and controlled by 
said respondent Crown Cork & Seal Co., Inc. In said license agree- 
ments said respondent Crown Cork & Seal Co., Inc., provided that all 
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of said spot crowns so manufactured under its patents shall be sold 
at not less than minimum prices designated by said respondent Crown 
Cork & Seal Co., Inc. 

(6) Respondent Crown Cork & Seal Co., Inc., has granted to re- 
spondent Ferdinand Gutmann & Co. a license to manufacture spot 
crowns under patents owned and controlled by said respondent Crown 
Cork & Seal Co., Inc., and respondent Ferdinand Gutmann & Co. has 
cross-licensed said respondent Crown Cork & Seal Co., Inc., to manu- 
facture spot crowns under patents owned and controlled by said re- 
spondent Ferdinand Gutmann & Co. Said respondent Crown Cork & 
Seal Co., Inc., and Ferdinand Gutmann & Co., have provided by said 
respective license agreements that spot crowns manufactured by them 
shall be sold only at prices designated by said respondent Crown Cork 
& Seal Co., Inc., although neither of said respondents manufactures 
its spot crowns under the other’s patents but only under its own patents. 
Said respondents Crown Cork & Seal Co., Inc., and Ferdinand Gut- 
mann & Co. have also agreed that not only patentee crowns manu- 
factured by respondent Crown Cork & Seal Co., Inc., under the patents 
owned and controlled by respondent Ferdinand Gutmann & Co. but 
also all unpatented crowns shall be sold at prices designated by said 
respondent Ferdinand Gutmann & Co. 

Par. 7. The results of the acts and practices of the said respondents 
as hereinabove set out in paragraphs 5 and 6 have been and now are 
to substantially lessen, restrict, restrain, and suppress competition 
in the interstate sale of said crowns and disks used in the manufacture 
of said crowns throughout the several States of the United States 
and in the District of Columbia. Said acts and practices have a 
dangerous tendency to and have actually hindered and prevented 
price competition between and among said respondents in the sale of 
said products in commerce within the intent and meaning of section 
5 of the Federal Trade Commission Act, and have empowered and 
enabled the said respondents to control the market and to enhance 
the prices of said products above the prices which would prevail un- 
der normal, natural, and open competition between said respondents; 
have increased the prices of said products paid by the purchasers 
thereof, and consequently the prices paid by the public, and also tend 
to create a monopoly in said respondents in the manufacture and sale 
of said products in interstate commerce. 

Par. 8. The acts and practices of the respondents as herein alleged 
are all to the prejudice and injury of the public, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of section 5 of the Federal Trade Commission Act. z 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 30, 1941, issued and 
subsequently served its complaint in this proceeding upon the respon- 
dents named in the caption hereof, charging said respondents with the 
use of unfair methods of competition in commerce in violation of the 
provisions of that act. After the issuance of said complaint and the 
filing of respondents’ answers thereto, testimony and other evidence in 
support of and in opposition to the allegations of the complaint were 
introduced before a trial examiner of the Commission theretofore 
duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. 

Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission upon the complaint, the answers thereto, testi- 
mony and other evidence, recommended decision of the trial examiner 
and exceptions thereto filed by counsel supporting the complaint, briefs 
in support of and in opposition to the complaint, and oral arguments by 
opposing counsel; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion arawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Crown Manufacturers Association of 
America, hereinafter sometimes referred to as the “Association,” is 
an unincorporated trade association, with its principal office and place 
of business located in the Munsey Building, in the city of Washington, 
District of Columbia. The membership of said association is com- 
posed of corporations located in the various States of the United 
States, all of which are engaged in the manufacture and in the sale 
and distribution of crown bottle caps as closures for bottles and cans 
containing carbonated beverages and other liquids, and some of which 
are engaged in the manufacture and in the sale and distribution of 
composition cork disks used in the manufacture of said crown bottle 
caps. 

Par. 2. Respondent L. C. McAuliffe, executive vice president of 
respondent Mundet Cork Corp., at the time of the issuance of the com- 
plaint was president of respondent Crown Manufacturers Association 
of America. He was also a member of the board of directors of said 
Association. 
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Respondent D. W. Hutchinson, of pospondent W. H. Hutchinson & 
Son, Inc., at the time of the issuance of the complaint was vice president 
of respondent Crown Manufacturers Association of America. He was 
also a member of the board of directors of the Association. This: 
respondent died in 1945. ; 

Respondent E. J. Costa, general sales manager of respondent Crown 
Cork & Seal Co., Inc., at the time of issuance of the complaint was 
treasurer of respondent Crown Manufacturers Association of America. 
He was also a member of the board of directors of the Association. 

Respondent Louis B. Monfort at the time of issuance of the com- 
plaint was secretary of respondent Crown Manufacturing Association 
of America. This respondent died in 1945. 

Respondent Joseph C. Feagley, vice president of respondent Arm- 
strong Cork Co., at the time of issuance of the complaint was a member 
of the board of directors of respondent Crown Manufacturing Asso- 
ciation of America. 

Respondent Benno Cohn, secretary of respondent Ferdinand Gut- 
mann & Co., at the time of issuance of the complaint was a member 
of the board of directors of respondent Crown Manufacturing Asso- 
ciation of America. 

The respondents named in this paragraph (except respondent Louis 
B. Monfort) at the time of issuance of the complaint constituted the 
entire board of directors of respondent Crown Manufacturing Asso- 
ciation of America. 

Par. 3. Respondent Arco Crown Cork & Cap Co., Inc., is a corpora- 
tion organized and existing under the laws of the State of New York, 
with its home office and principal place of business located at 3903 
Second Avenue, in the city of Brooklyn, State of New York. 

Respondent Armstrong Cork Co., hereinafter sometimes referred 
to as “Armstrong,” is a corporation organized and existing under the 
laws of the State of Pennsylvania, with its home office and principal 
place of business located in the oo of Lancaster, State of Penn- 
sylvania. 

Respondent Bond Manufacturing Corp., Inc., now Bond Crown & 
Cork Co., is a corporation organized and existing under the laws of 
the State of Delaware, with its home office and principal place of 
business located at Sixteenth and Locust Streets, in the city of Wil- 
mington, State of Delaware. Since the date of issuance of the com- 
plaint the assets of this respondent have been acquired by Continental 
Can Co., Inc., and its corporate name changed from Bond Manu- 
facturing Corp., Inc., to Bond Crown & Cork Co. 
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Respondent Crown Cork & Seal Co., Inc., hereinafter sometimes 
referred to as “Crown,” is a corporation organized and existing under 
the laws of the State of New York, with its home office and principal 
place of business located in the city of Baltimore, State of Maryland. 
This respondent maintains executive offices at 60 East Forty-second 
Street, in the city of New York, State of New York. 

Respondent Carvin Bottle Cap Corp., now Penn Cork & Closures, 
Inc., is a corporation organized and existing under the laws of the 
State of New York, with its home office and principal place of business 
located at 1155 Manhattan Avenue, in the city of Brooklyn, State of 
New York. Since the date of issuance of the complaint the name 
of this respondent has been changed from Carvin Bottle Cap Corp. 
to Penn Cork & Closures, Inc., but the record does not show the 
circumstances under which this change was made. 

Respondent Consolidated Cork Corp. is a corporation organized 
and existing under the laws of the State of New York, with its home 
office and principal place of business located at 4012 Second Avenue, 
in the city of Brooklyn, State of New York. 

Respondent Ferdinand Gutmann & Co., hereinafter sometimes re- 
ferred to as “Gutmann,” is a corporation organized and existing under 
the laws of the State of New York, with its home office and principal 
place of business located at Thirty-sixth Street and Fourteenth Ave- 
nue, in the city of Brooklyn, State of New York. 

Respondent Hoosier Crown Corp. is a corporation organized and 
existing under the laws of the State of Indiana, with its home office and 
principal place of business located in the city of Crawfordsville, State 
of Indiana. ; 

Respondent W. H. Hutchinson & Son, Inc., is a corporation organ- 
ized and existing under the laws of the State of Illinois, with its home 
office and principal place of business located at 1031 North Cicero 
Avenue, in the city of Chicago, State of Illinois. 

Respondent Benjamin Kraus at the time of issuance of the complaint 
was an individual trading under the name and style of Bamberger, 
Kraus & Co., with his home office and principal place of business located 
at 401 Amberson Avenue, in the city of Pittsburgh, State of Pennsyl- 
vania. ‘This respondent died in 1942 and his business has been taken 
over and is now being operated by Continental Can Co., Inc. 

Respondent Mitchell & Smith, Inc., is a corporation organized and 
existing under the laws of the State of Massachusetts, with its home 
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office and principal place of business located at 9469 Copland Avenue, 
in the city of Detroit, State of Michigan. 

Respondent Mundet Cork Corp. is a corporation organized and 
existing under the laws of the State of New York, with its home office 
and principal place of business located at 65 South Eleventh Street, in 
the city of Brooklyn, State of New York. 

Respondent Western Stopper Co., Inc., now Western Crown Cork 
& Seal Corp., is a corporation organized and existing under the laws 
of the State of California, with its home office and principal place of 
business located at Twenty-fifth and Potrero Avenue in the city of 
San Francisco, State of California. This respondent is a wholly 
owned subsidiary of respondent Crown Cork & Seal Co., Inc. 

All of the respondents named in this paragraph (except respondent 
Benjamin Kraus, now deceased) are members of respondent Crown 
Manufacturers Association of America. 

Par. 4. Respondent Chicago Crown Co. formerly was a corpora- 
tion organized and existing under the laws of the State of Illinois, 
with its home office and principal place of business located at 3235 
South Kedzie Street, in the city of Chicago, State of Illinois. This 
respondent is now a partnership in which Charles H. Ziff is one of 
the partners, but the record does not show when, if ever, the corpora- 
tion was dissolved or the names of the other partners. This respond- 
ent is not a member of respondent Crown Manufacturers Association 
of America, but it has participated and taken an active part and has 
cooperated with other respondent manufacturers and the respondent 
Association in certain of the acts and practices herein set forth. 

. Par. 5. All of the respondents named in paragraphs 3 and 4 hereof 
are now, and for more than 8 years last past have been, engaged in 
the manufacture and in the sale and distribution of crown bottle caps 
used as closures for bottles and cans containing carbonated beverages 
and other liquids. All of said respondents, with the exception of 
Arco Crown Cork & Cap Co., Inc., Ferdinand Gutmann & Co., Hoosier 
Crown Corp., and Western Stopper Co., Inc. (now Western Crown 
Cork & Seal Corp.), also manufacture composition cork disks which 
are used in the manufacture of said crown bottle caps. Respondent 
Benjamin Kraus, trading under the name and style of Bamberger, 
Kraus & Co., during the time he was in business was also in the group 
that did not manufacture composition cork disks. Prior to July 10, 
1940, Hoosier Crown Corp. engaged in the manufacture of composi- 
tion cork disks, but discontinued such manufacture as of that date 
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because of a fire which damaged its facilities. All of the respondents 
that do not manufacture cork disks purchase their requirements of 
these commodities from other respondent manufacturers. 

Pursuant to sales made in the course of their business, the afore- 
said respondent manufacturers regularly ship and transport their 
products, or cause the same to be shipped and transported, across. 
State lines to purchasers thereof at locations outside the States in 
which such shipments originate. There has been, and now is, a con- 
tinuous course of trade and commerce in said products between said 
respondents and dealers in and users of the products located through- 
out the several States of the United States and in the District of 
Columbia. 

To the extent that competition has not been restrained, lessened, or 
destroyed as a result of the unlawful understanding, agreement, com- 
bination, or conspiracy hereinafter found to exist among and between 
said respondents, and the methods and practices employed in effectuat- 
ing and carrying out such unlawful understanding, agreement, com- 
bination, or conspiracy, said respondents are in competition with each 
other in the sale and distribution of their respective products among 
and between the several States of the United States and in the District 
of Columbia. 

Respondent Crown Manufacturers Association of America is not 
engaged in the production or m the sale or distribution of crown 
bottle caps or cork disks, and neither are respondent L. C. McAuliffe, 
E. J. Costa, Joseph C. Feagley, nor Benno Cohn, as individuals, so 
enaged, but they and each of them have participated, aided, assisted, 
and cooperated with the other respondents in planning, doing, and 
performing the acts and practices hereinafter set forth. Before their 
deaths the same was true of respondents Louis B. Monfort and D. W. 
Hutchinson. 

Par. 6. A crown bottle cap consists of a metal shell in which is 
inserted a cork disk. In some cases a circular piece of glazed paper, 
aluminum foil, tinfoil, or other material, is placed on the surface of 
the cork disk, the purpose being to prevent the contents of the bottle 
for which the crown is used as a closure from coming in contact with 
the cork. Such crown bottle caps are known as “spot” crowns. 
Crown bottle caps not containing such a spot are known as “composi- 
tion” or “nonspot” crowns. Irrespective of the source of manufac- 
ture, all such crown bottle caps, both “spot” and “composition” or 
‘nonspot,” are known as crowns. As between the “spot” crown and 
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the “composition” or “nonspot” crown, the “spot” crown is sold at 
prices ranging from approximately 414 cents to approximately 111% 
cents per gross more than the “composition” or “nonspot” crown, 
depending on the material of which the spot is made. 

Both “spot” and “composition” or “nonspot”. crowns are further 
classified according to the finish or decoration applied to them. In- 
cluded among the various types are those designated as plain (un- 
decorated), two or three color decoration, single lacquered and double 
lacquered. Some of the “composition” or “nonspot” crowns are also 
decorated by having printed on the top the name of the beverage 
in connection with which they are to be used, as, for example, “Grape,” 
“Strawberry,” “Root Beer,” etc., and crowns so decorated, but with- 
out the name of any bottler, are known as “stock” crowns. Such 
crowns are usually made up in advance of orders therefor and are 
carried by the various manufacturers in stock in such quantities as 
their business demands justify. Crowns, either “spot” or “compo- 
sition” or “nonspot,” on which the name of the bottler or user is also 
included, fall into the general classification of privately decorated 
crowns. - 

All crown bottle caps are substantially identical in construction 
and in dimensions, and thus are suitable for closing any bottle or can 
having a finish designed for the application of a crown bottle cap. 
Crown bottle caps are applied to the bottle or can by machinery, 
and any closing machinery on the market may be used with any crown 
bottle cap regardless of the source of its manufacture. The crown 
bottle cap is a standard article of commerce. With certain inconse- 
quential exceptions, it is the only closure in use in the brewing and 
bottlng industry in the United States and in practically all foreign 
countries. 

Par. 7. The crown bottle cap was originated by a predecessor com- 
pany to respondent Crown Cork & Seal Co., Ine., and respondent 
Crown Cork & Seal Co., Inc., is now the largest single manufacturer 
of crown bottle caps in the United States. Its total volume produc- 
tion is approximately 50 percent of all crown bottle caps manufac- 
tured and sold in this country. The remaining 50 percent is divided 
among approximataely 15 other manufacturers, of which Bond Crown 
& Cork Co. (successor to Bond Manufacturing Corp., Inc.), Arm- 
strong Cork Co., W. H. Hutchinson & Son, Inc., and Mundet Cork 
Corp., all respondents herein, are the largest. The respondent manu- 
facturers altogether produce and sell approximately 80 to 85 percent 
of all crown bottle caps sold. 
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Par. 8. Respondent Crown Manufacturers Association of America 
was organized in the year 1925. The various respondent manufac- 
turers became members of said Association on the following dates: 
ATeOnC own iWorkue: Cap Coy In@hs 62 a ee September 11, 1933. 
PANTO SLT ON Sei OOS Bee COs sens es Oe ee we October 19, 1925. 
Bond Manufacturing Corp., Inc. (now Bond Crown & Cork July 23, 1927. 

Co.). 


Crowne Conkct& eNeals Com Tne 722 ee oe et dee rrr October 19, 1925. 
Carvin Bottle Cap Corp. (now Penn Cork & Closures, Inc.)__ September 11, 1933. 
Consolidated iGork. Compt bs 9 eee Se LOCtOber IO. 9255 


ECO Mang Glrenia nik OOO. 528 eon 5 ee ee Po October 19, 1925.” 
FEVOOSRETROLE OWEIe GO.) eee ieee ene ae ee eee November 1, 1936. 


MWarhitebronchinsony dct Son, LiGae le a.m Leute Ae eS October 19, 1925. 
Bamberger, Kraus & Co. (now out of business) _-_---=____ October 19, 1925. 
Mire uh Gees mathe Ge eee pitas eek ote Tes 2 Lace _ ota te) August 29, 1935. 
MRM Cte COTKa COt pts ee ee de A) Ee October 19, 1925. 


Western Stopper Co., Inc. (now Western Crown Cork & October 19, 1925. 

Seal Corp.). 

In addition to annual meetings of its members, the Association 
has held special meetings from time to time as such meetings were 
deemed advisable. 

Much of the Association’s activity has consisted of the performance 
of such lawful and legitimate trade-association functions as the col- 
lection and distribution to the members of statistical information 
relating to the shipped sales of crown bottle caps, the circulation 
to the members of information respecting the legal requirements as 
to labeling imposed by State and Federal legislation, the dispensing 
to the members of advice concerning State laws and regulations re- 
lating to the use of crown bottle caps as evidence of the payment of 
taxes on beer and other beverages. In addition, however, the Asso- 
ciation has been one of the media through which the respondents have 
sought to bring about complete uniformity as to design, appearance, 
prices, and terms of sale of crowns manufactured by the different 
respondent manufacturers. A statement of the methods employed to 
accomplish these results follows: 

(a) One of the “Objects” of the Association, as set forth in article 
II of the Association’s constitution, was: 


(e) to adopt regulations for standardization of the commodities 
produced, and to induce the truthful branding of goods upon which 
the commodities produced are used. 


1 Ferdinand Gutmann & Co. allowed its membership in the Association to lapse and 
rejoined the Association on July 24, 1933. 
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and early in the history of the Association there was appointed a 
standardization committee, composed of officers of certain of the mem- 
ber manufacturers, for the purpose of implementing the standardiza- 
tion program. This committee has held meetings from time to time, 
has selected and adopted designs, lettering, combinations of colors, 
etc., for stock crowns, and has transmitted such designs and decora- 
tions to the secretary of the association, who has caused them to be 
reproduced and distributed to the members. While the evidence does 
not show an express agreement on the part of the members to adopt 
and use the designs and decorations selected by the standardization 
committee, it is undisputed that the members have in fact adopted 
and used such designs and decorations, and the admitted purpose of 
the standardization program has been to bring about uniformity in 
the coloring, lettering, and appearance of stock crowns. As one of 
the witnesses expressed it, the idea was to so standardize crowns that 
when a purchaser ordered a stock crown he would receive the same 
article, whether he purchased it from one manufacturer or from any 
other. 

In connection with the standardization program, a memorandum 
from the secretary of the Association to the membership, concerning 
a meeting of the Association to be held March 1 and 2, 1937, contained 
this statement : 


There will also be discussed desirable changes in the present crown standardi- 
zation program, and any other matters of importance to the industry. (Comm. 
Ex. 72.) 


In the minutes of a meeting of the Association held on October 19, 
1938, there is this statement: 


The Standardization Committee made a report after discussion advising that it 
was advisable for all manufacturers to advise the secretary’s office when proprie- 
tary crowns are shifted from a private decorated basis to a stock basis. (Comm. 
Hx. 4-b.) 


The interest of the individual member manufacturers in this pro- 
gram is illustrated by the following excerpt from a letter dated June 
3, 1938, from Armstrong Cork Co. to Crown Cork & Seal Co., Inc. : 


In checking our decoration with the one produced by yourselves, we find that 
your words “Royal Crown and Cola,” are somewhat heavier in nature and also 
the star at the top of the broken triangle is a little smaller than ours. In order 
that this item may be standardized, we would appreciate your advice as to 
which crown should be standardized. Incidentally, we understand that our 
shade of red is not exactly correct; and we, of course, will make the necessary 
arrangements to change that particular color. 

If, in your opinion, your decoration is correct, will you kindly forward us 
one or two samples from your latest run and we shall make the necessary 
arrangements to change our plates accordingly. (Comm. Ex. 167.) 


CROWN MANUFACTURERS ASSN. OF AMERICA ET AL. 109 


89 Findings 


The result of the foregoing collective activity has been the complete 
elimination of all differences in design, color, decoration, and appear- 
ance in stock crowns. The evidence is undisputed that any stock crown 
purchased today from any one of the respondent manufacturers is 
identical in all respects with any stock crown purchased from any 
other of such manufacturers, and all possibility of a purchaser obtain- 
ing any advantage in price, or otherwise, by reason of competition 
among the respondent manufacturers in the realm of design, combina- 
tions of colors, or appearance of crown bottle caps is completely: 
nonexistent. : 

(6) Another subect receiving the consideration of the members of 
the respondent Association in the early history of the Association was 
that of a standard or uniform form of contract, which it was felt 
desirable for each of the members to use in the sale of its products. 
The minutes of the Association covering a meeting held on July 24, 
1928, contain, among other things, the following references to this 
subject: 

The President, Mr. D. W. Hutchinson, made a report, stating that the principal 
reason for calling the meeting at this time was to finally decide upon the changes 
in the standard form of contract discussed at the Washington meeting with 
reference to the new method of contracting with bottlers for the sale of crowns, 
the new method being in substance, that the price to the buyer shall be on the 
basis of crowns shipped, rather than on the basis of crowns contracted for. 
(Comm. Ex. 1~A.) 

* * * * x * * 

The meeting then took up unfinished business, which had to do with the new 
form of contract. 

After discussing all phases of this contract, upon motion duly made, seconded 
and carried, the following data was adopted, to be incorporated in the new stand- 
ard form of contract. (Comm. Ex. 1-C.) 

* % * * * * * 

The expiration date of all contracts taken after October 1st in the fall of the 
year shall be September 30th of the year following. 

All contracts shall be written with the maximum base price subject to a sched- 
ule of allowable deductions and additions to be printed in the body of the contract 


as follows: 


STOCK CROWNS 


Deduct 1¢ from base price noted on shipments of 1,000 gross of crowns or 


more. 
Deduct 2¢ from base price noted on shipments of 5,000 gross of crowns or 


more. 
Deduct 3¢ from base price noted on shipments of crowns made in carload 


lots of not less than 20,000 gross or more. 
The following differentials to be printed in the body of the contract at the 


option of each individual member. 
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PRIVATE DECORATED CROWNS 


To base price add the following surcharges according to quantities produced. 
and shipped: 


200 gross______---------------------------------==------- 6¢ per gross 
400° gross2_2 221 2 ee A ase eee 5¢ per gross 
G00" srossilea. 2 2 S258 eas Se ee ee 4¢é per gross 
800° gros§__>_=-----=-+-—--~==---+-=--=--=--=------====- 2¢ per gross 
1,000: to 5,000 gross_--_-----__----------~--------------- 1¢ per gross 


EXTRA CHARGES FOR EMBOSSING 


1,000 gross or more_-____---=_____-______------—_--—_.. 3144¢ per gross 

DSO DCO) Oe MUN OO ey ee ee ee eet 214¢ per gross 

OOGTELOSS) OL IMO TCS eae = tne eee ee ee -2¢ per gross 
TON OO anos inoe Ooo ee ts 1¢ per gross 


Using the two-color decorated price as base, the price of double lacquered crowns 
shall be 2¢ per gross less; single lacquered, 2144¢ per gross less. 


NATURAL CORK, ALUMINUM SPOTS, BLOCK TIN CENTERS 


Using composition crown prices as a base 


Add 10¢ per gross for high grade cork. 
Add 10¢ per gross for aluminum spots. 
Add 12¢ per gross for block tin centers. 


PAPER BACKING 


Paper backing will be standard assembly for natural cork crowns. When 
paper backing is specified in composition crowns there is to be an extra charge for 
each gross of 4¢. 


PACKING CHARBGES 


The 200 gross case shall be the standard unit. 50 gross wooden case packing 
%¢ per gross extra, 10 gross carton packing in 50 or 100 gross cases 1¢ per gross 
extra. 

* * * * * * ae 

It was understood that old contracts at the present time in existence upon 
mutual agreement between the manufacturer and the customer, should be ex- 
tended until the end of the calendar year in instances where the customer did not 
desire to enter into a new contract until after the first of the calendar year follow- 
ing. 

That the Secretary was instructed to work out a standard form of contract 
incorporating the data above referred to and send sample copies of the same to 
each member. (Comm. Hxs. 1-D and 1-H.) 


While it is not the present practice of the member manufacturers 
to negotiate contracts with crown purchasers, each of such manufac- 
turers, and also respondent Chicago Crown Co. (which is not a 
member of the Association) does now employ, and since 1928 has 
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employed, the same general schedule of deductions from and additions 
to base prices and the same schedule of differentials as those adopted 
at this meeting. There is no substantial evidence, on the other hand, 
that the course of action mapped out in the document referred to has 
ever been abandoned or substantially changed. In the circumstances. 
it is the Commission’s conclusion that the continuation of such prac- 
tices by the respondent manufacturers is the result of a continuing 
understanding among them. Respondents point out that a number of 
the respondent manufacturers; namely, Arco Crown Cork & Cap Co., 
Ine., Carvin Bottle Cap Corp. (now Penn Cork & Closures, Inc.), 
Ferdinand Gutmann & Co., Hoosier Crown Corp., Mitchell & Smith, 
Inc., Western Stopper Co., Inc. (now Western Crown Cork & Seal 
Corp.), and Chicago Crown Co. were not represented at the meeting 
at which these schedules were worked out and adopted, but this, in 
the opinion of the Commission, is immaterial. Having slavishly fol- 
lowed the general plan adopted by the other respondent manufac- 
turers, these respondents are equal participants in the practice with 
them and they cannot now escape the consequences of their participa- 
tion by disclaiming responsibility for the idea originally. 

(c) Other documentary evidence tending to show some of the col- 
lective activities of the respondent manufacturers undertaken through 
the medium of the Association is as follows. In the minutes of a 
meeting of the Association held on December 8, 1933, there is this 
statement : 

There was then discussed the question of establishing standard differentials 
having to do with the sales of crowns based on various quantities and the differ- 


ence in cost experience in the manufacture and sale of crowns on a volume 
basis: (Comm. Bx. 3-B.) 

In the minutes of the same meeting there is also this statement: 

The standard form of contract as submitted by Messrs. Costa and Feagley, 
members of the standard form of contract committee, was discussed paragraph 
by paragraph and item by item. 

It was moved, seconded and carried that upon delivery to the secretary of 
copies of the standard form of contract as approved by this meeting, that he 
should forthwith forward out to the industry two copies of the same, directing 
the members of the industry to send one copy in to the Secretary’s office as a 
filing of each members approved terms of sale. (Comm. Ex. 3-B and C.) 

This evidence, although relating to activities occurring during the 
existence of the National Industrial Recovery Administration, when 
considered in connection with evidence relating to activities occurring 
both before and after the N. R. A. period, ciearly indicates a continuous 
effort on the part of the respondents to maintain uniform prices and 
‘terms of sale for their products. 
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In a letter dated June 16, 1938, from Mundet Cork Corp. to re- 
spondent Louis B. Monfort, then secretary of the Association, the 
following appears: 


Will you please set up in your files to be taken up at the next meeting of the 
crown manufacturers that recent changes in the rate from Chicago to Milwaukee 
should change the rate charged. 

As we have it now we charge 14¢ per gr. extra for delivering from Chicago to 
Milwaukee whereas the freight is actually 41¢ and this should be increased to od, 
(Comm. Ex. 132.) 


On September 1, 1938, Mr. Monfort’s secretary wrote to respondent 
L. C. McAuliffe, of Mundet Cork Corp., in part as follows: 


I am enclosing to you herewith the following crowns which have been standard- 
ized : 
Five Points Imitation Orange Soda 
Five Points Imitation Strawberry Soda 
Five Points Imitation Grape Soda 
Five Points Root Beer 
Five Points Cream Soda 
I am also enclosing samples of the following crowns, but I do not believe they 
have been standardized. If you will refer to Association memorandum of Sep- 
tember 15, 1937, you will note that the movement of these drinks is so slow that 
new sketches for the crowns had not been made. 
Five Points Lime Rickey 
Five Points Lemon & Lime Soda 
Five Points Lemon Soda 
Five Points Cherry Soda 
Five Points Lime Soda 
Your attention is also called to the following Association memorandums rela- 
tive to the Five Points Imitation Orange Soda crown: September 23, 1937, Octo- 
ber 29, 1937 and November 30, 19387. (Comm. Hx. 133.) 


On September 2, 1938, Mr. Monfort’s secretary wrote to Mr. McAul- 
iffe in part as follows: 


Referring to your letter of September 1, 1938, enclosed please find Crown Cork 
& Seal Company samples of the following crowns: 
Nehi Imitation Orange Soda 
Nehi Orange Soda 
You will note that the orange color on these crowns is deeper than that which 
you are using. (Comm, Ex. 134.) 


In a notice to the standardization committee dated October 21, 1988, 
Mr. Monfort stated: 


There will be a meeting of the Standardization Committee of the Association, 
Monday, October 31, 1938 at 11:30 A. M. in the booth of the Mundet Cork Corpo- 
ration, during the A. B. C. B. Show. 

Please make arrangements to be in attendance as there are matters of consider- 


able importance with reference to crown standardization that will be discussed 
at that time. (Comm. Ex. 163.) 
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On May 12, 1938, Mr. Jesse Gutmann, of respondent Ferdinand Gut- 
mann & Co., wrote a letter to respondent Benno Cohn, also of re- 
spondent Gutmann, in which he said: 

I attended the Crown Manufacturers Association meeting on Tuesday, the 
10th. There was nothing of particular note, merely a general discussion. 

It appears that all of them have a few hangovers from the old price mixup. 
but nothing serious, and no reports of chiseling were made. Furthermore, 
volume has naturally been way off in April but they expect things to start 
picking up from May on. The total January, February, March quarter by reason 
of the increasing price which did thereafter go into effect showed 57% oer 37. 
(Comm. Ex. 74.) . 

Par. 9. Substantially all crown bottle caps are sold f. 0. b. point of 
manufacture. For anumber of years, however, each of the respondent 
manufacturers has followed the practice of equalizing freight on all 
of its sales with the location of the factory of any other respondent. 
manufacturer which happens to be nearer the purchaser than the 
seller’s factory. The locations of all such factories for the manu- 
facture of crowns are known in the trade and are sometimes referred 
to in connection with the freight-equalization plan as “free points.” 

Under the freight-equalization plan employed by these manu- 
facturers it is customary for a purchaser to pay the freight, but the 
manufacturer making the sale eitLer credits the purchaser upon the 
invoice or otherwise allows him the difference between the actual 
freight rate to the purchaser’s location from the manufacturer-seller’s. 
location and the rate to such purchaser’s location from the location 
of the manufacturer located nearest to such purchaser. Under such 
a system it is obvious that if the f. o.-b. factory price of the manu- 
facturer-seller is the same as the f. o. b. factory price of the manu- 
facturer located nearest the purchaser, the ultimate price to be paid 
by the purchaser will be the same regardless of which of the manu- 
facturers makes the sale. In the crown bottle cap industry that is 
always true. Prior to 1938, and for varying periods of time, there 
were slight differences between the prices of some of the respondent 
manufacturers, but since the latter part of 1938 both the prices and 
the terms and conditions of sale of all of said manufacturers have been. 
the same. Prior to 1938 there were a few changes in prices and terms 
and conditions of sale of both “spot” and “composition” or “nonspot” 
crowns, but such changes were always common to all of the respondent 
manufacturers, and since 1938 there have been no changes at all either 
in the prices of crowns or in terms and conditions under which they 
are sold. This uniformity in base prices, together with the concur- 
rent use by all the respondent manufacturers of the freight-equaliza- 
tion plan, inevitably means that a purchaser at any given locality will 
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be required to pay exactly the same delivered price for crown bottle 
caps regardless of the manufacturer from which he purchases. It is 
undisputed that since 1938, at least, it has been impossible for any 
purchaser at any location to obtain crowns from any respondent man- 
ufacturer for a less price or on better terms than the prices charged 
or the terms imposed by any other respondent manufacturer. Even 
on privately decorated crowns the extra charges made by all of the 
respondent manufacturers have been the same. 

Each of the respondent manufacturers knows that its base prices 
and its terms and conditions of sale for crowns are the same as those 
of other respondent manufacturers. Except as noted in paragraphs 
10, 11, and 12 hereof, there has been no systematic exchange of base 
prices as among the respondent manufacturers, or, prior to 1938, of 
changes in those prices, but the successful operation of the system 
employed does not require the exchange of such information. 
Through customers and salesmen in the field, who carry printed price 
lists, and by various other means, all information relating to prices 
and terms of sale of any respondent manufacturer reaches the other 
respondent manufacturers selling crowns in the same area almost 
immediately. Thus every respondent manufacturer is informed at all 
times of both the prices and the terms of sale quoted and offered by all 
of the others. In addition to knowledge of the base prices of all of the 
other respondent manufacturers, each such respondent manufacturer 
knows that every other respondent manufacturer uses the plan of 
equalizing freight with the location of the manufacturer nearest the 
purchaser. It knows, too, that by the use of this plan each will be able 
to deliver its products to every purchaser at any given destination for 
exactly the same delivered price as others using the plan, and thus all 
users of the plan will be able to present to a prospective purchaser a 
condition of matched prices in which such purchaser is deprived of 
any choice on the basis of price. 

The fact that this is the actual result was testified to by a number 
of witnesses, each of whom has been a purchaser of crowns for many 
years. This the respondents do not deny, but they contend that in so 
matching prices with each other at any given destination they are 
merely “meeting competition.” In order to produce such matched 
prices sellers of crowns must, at numerous destinations, accept net 
receipts for their products varying in amount according to the freight 
absorbed as a result of the closer proximity to the purcliaser of some 
other seller. Each participant in the use of the plan consciously 
intends that no attempt be made to exclude any seller of crowns from 
the natural freight-advantage territory of another, and by the use of 
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the plan invites other sellers to share the available business in his 
natural market in return for similar treatment for itself in the trade 
territories of all other participating sellers. The price rigidity ex- 
isting in the crown bottle cap industry since 1938, and the failure of 
prices of crown bottle caps to respond in any way to changing condi- 
tions of supply and demand are not consistent with the existence of 
effective competition. The complete standardization of crowns as a 
result of the admitted efforts made by respondents, and other circum- 
stances showing the overriding desire on the part of the respondents to 
present to a prospective customer a completely united front insofar 
as products, prices, and terms of sale are concerned, indicate the total 
absence of such competition. When, as in this industry, the price of 
the seller nearest the purchaser is always accepted by other sellers 
and there is no bargaining on any basis between buyers and sellers, 
fundamental requirements of a true competitive market are lacking 
and prices are not the result of market action in the economic sense, 
but are mere expressions of an artificial and monopolistic price struc- 
ture. 

Par. 10. Prior to May 15, 1933, respondent Crown Cork & Seal Co., 
Inc., obtained a number of letters patent for inventions relating to spot 
crown bottle caps. Certain of these patents related to particular types 
and forms of spot crowns; others related to methods of and materials 
for the manufacture of spot crowns; and still others related to the 
apparatus with which spot crowns are manufactured. On May 15, 
1933, Crown Cork & Seal Co., acting as patentee, entered into a written 
agreement with respondent Bond Manufacturing Corp., Inc. (now 
Bond Crown & Cork Co.) in which Bond Manufacturing Corp. was 
granted a license to manufacture and sell spot crowns in accordance 
with these patents. Crown Cork & Seal Co. thereafter entered into 
similar license agreements with other respondent manufacturers as 
follows: 


ATCorOrcown Gorka Capi GO) INC22= 22-2252. —-—-=—- == Jan. 19, 1934. 
Armstrong Cork Co_—=____--=-—----------___--____ June 2, 1933... 
Caryin Bottle Cap Corp. (now Pen Cork & Closures, 

TRG ee ea le eh ee July 7, 1933. 
Consolidated Cork Corp o-_-—=-_--==— == — = May 16, 1933. 
Hoosier Crown Corp_—_--------------------------- July 18, 1983. 
W. H. Hutchinson & Son, Inc_---_~----------+---_- May 24, 1933. 
Bamberger, Kraus & Co. (now out of DUSINEGSS)/=—=2-= May 19, 19338. 
Mitchelive Smith. Inc2-2---— == Aug. 1, 1935. 
Mundet Cork Corp__—__---___=_-_--_------___—_.-____ May 23, 1933. 
Western Stopper Co., Inc. (now Western Crown Cork 

SCAN COED) see ee ne ae May 25, 1933. 


Chicago Crown Co_-----~------------------------- Noy. 10, 1933. 


866412—51——11 
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(This list does not include respondent Ferdinand Gutmann & Co., 
in-whose favor a license agreement was also executed, but this agree- 
ment is treated separately in paragraph 11 hereof.) 

Each of the aforesaid license agreements provided, among other 
things, substantially as follows: 


LICENSOR agrees to add to said Schedules (attached to each of the license 
agreements was a list of the patents brought under said agreement, which was 
designated a schedule) any and all Letters Patent of the United States hereafer 
owned or controlled by it, or under which it may acquire the right to grant 
licenses without the payment by LICENSOR of royalties, provided such patents 
cover improvements (a) in materials for facing or spotting the cushion disks 
of crown seals or (b) in materials for adhesively uniting such facing materials 
to the cushion disks of crown seals or (c) in methods of uniting facing materials 
to the cushion disks of crown seals. In the event that LICENSOR acquires the 
right to grant licenses under patents of the aforesaid character, but must pay 
royalties or. compensation to others for use of such patented inventions, 
LICENSOR shall include the same in schedule “C’’ as above set forth, provided 
LICENSEE shall pay to LICENSOR, in addition to the royalty herein specified, 
the amount due from LICENSOR to others because of LICENSELR’S use of such 
patented inventions. No such additional royalties shall be payable hereunder, 
however, if the said Letters Patent referred to in this Paragraph 2 be acquired, 
or the right to license under them be acquired, by LICHNSOR from any of its 
officers or employees. (Comm. Ex. 5-E and 5-F) 


Pursuant to these provisions of said license agreements, Crown 
Cork & Seal Co. from time to time notified the various licensees of 
additional patents which it desired to add to said license agreements, 
and the licensees from time to time notified Crown Cork & Seal Co. 
of their desire to have the additional patents added to said agreements. 
In all, there were included in each of the license agreements seventeen 
patents, including apparatus, process, and product patents. 

Another provision of the aforesaid agreements was as follows: 


It is a limitation and condition of this license, however, that LICENSEBH is 
licensed and authorized, under the Letters Patent for which this license is 
granted, to sell the crown seals manufactured hereunder (and upon which 
royalty is to be paid as a consideration for this license) at prices not less than 
the minimum prices established by LICENSOR by current bona fide price quota- 
tions to its trade for corresponding crown seals. LICENSOR shall promptly 
from time to time advise LICENSEE of the minimum prices thus established. 
In case no minimum prices are so established as to any particular type, size, 
construction or embodiment of crown seals. the LICENSEE shall request the 
establishment of a minimum price therefor and if the LICENSOR fails to do so 
within 14 days following the receipt of such request, this license shall be without 
price restriction as to such particular product until the establishment of a 
minimum price therefor. It is agreed that the present minimum prices are 
those set forth in Schedule © hereto attached and made part hereof. The mini- 
mum prices set forth in Schedule C may be amended or altered from time to 
time upon fourteen (14) days advance written.notice to LICENSEE. (Comm. 
Ex. 5-F and G) 
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Crown Cork & Seal Co. from time to time did issue price schedules 
and amendments thereof, and from time to time up to April 2, 1941, it 
furnished each of the licensees in these license agreements with copies 
of said price schedules. These price schedules designated the prices 
to apply on single shipments to one customer and specified the prices 
to apply to the different kinds of spots (varnish paper, aluminum, tin 
foil, enamel paper, panaseal, and vinylite) in the following quantity 
divisions: 

Shipments of less than 200 gross. 

Shipments of 200 gross or over. 

Shipments of 400 gross or over. 

Shipments of 1,000 gross or over. 

Shipments of 5,000 gross or over. 

Shipments of 10,000 gross or over. 

Shipments of 30,000 gross or over (carload). ; 

The schedules fixed price differentials on plain (undecorated) 
crowns, double lacquered crowns, one-color decorated crowns, multiple- 
colored crowns, crowns with plain paper backing, acid-proof paper 
backing, over-all waxing, and natural cork disks (including paper 
backing) of different grades, and crowns with aluminum or tin foil 
spots with plain or gold-processing varnish or lacquer coating. The 
schedules also provided for a surcharge for privately decorated crowns 
when ordered for production in different quantities. They further 
provided for discounts for payments within 10 days and 25 days, 
designated “free points” with which freight was to be equalized, and 
contained this provision: 

The price to be charged for spot crowns included in a shipment of non-spot 
crowns shall be based on the total quantity of all types of crowns comprising 
the shipment. (Comm. Ex. 5—Z-22) 

These price schedules, including the quantity-shipment price dif- 
ferentials, surcharges, discounts, and freight-equalization provisions, 
were always followed by the licensees in the several agreements. 

Effective April 2, 1941, the price-fixing provisions of the original 
license agreements were abrogated by supplemental agreements en- 
tered into by and between Crown Cork & Seal Co., Inc., and the various 
licensees. By supplemental agreements also the provisions of the 
original agreements for the payment of a royalty of 5 percent of all 
net sales of crowns manufactured under the agreements was reduced. 
to ¥, cent per gross on all crowns so manufactured, and this rate of 
Y, cent per gross is the royalty rate which is now in effect. After 
abrogation of the price-fixing provisions of said agreements, Crown 
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Cork & Seal Co. did not furnish any of the licensees with copies of its 
price schedules or with any of the information contained therein. It 
is also true, however, that after the elimination of the price-fixing 
provisions from said agreements the base prices of crowns and the 
schedules of differentials, surcharges, and discounts of all of the parties 
to the agreements, and the use of the freight-equalization plan by all 
of said parties remained unchanged. Having once established uni- 
formity among all of the parties in all of these respects, the further 
exchange of information among them obviously was unnecessary. 

Certain of the patents involved in the license agreements related to 
materials, processes, and apparatus for the manufacture of unpatented 
crowns. Certain of the other patents covered spot crowns themselves. 
The pricing provisions of the license agreements, however, related to 
all spot crowns manufactured under all of said patents, and the inclu- 
sion of such pricing provisions in the license agreements exceeded the 
legitimate monopoly rights of Crown Cork & Seal Co., Inc., as owner 
of the patents. The Commission concludes, therefore, that these pro- 
visions were included in the license agreements for the purpose and 
with the effect of furthering the understanding, combination, and 
conspiracy already existing among the respondents, and in the circum- 
stances shown to have existed cancellation of the provisions did not 
serve to remove the illegality inherent in the arrangement and affords 
no ground for the respondents’ argument that the unlawful conspiracy 
was thereby terminated. 

Par. 11. Sometime prior to 1938 (the record does not show the exact 
date) respondent Crown Cork & Seal Co., Inc., instituted legal pro- 
ceedings in the United States District Court for the Eastern District 
of New York against respondent Ferdinand Gutmann & Co., charging 
Gutmann with having infringed a number of Crown’s patents. Cer- 
tain of those patents related to spot crowns; others related to materials 
used in the production of spot crowns; and still others related to mate- 
rials out, of which spot crowns are manufactured. Ferdinand Gut- 
mann & Co. was at that time also the owner of a number of patents 
concerning spot crowns and their manufacture, and in the proceeding 
instituted by Crown, Gutmann filed a counterclaim charging Crown 
with having infringed certain of Gutmann’s patents. This litigation 
was in progress for a number of years, finally reaching the Supreme 
Court of the United States, in which a decision was rendered and a 
mandate issued June 9, 1938. The court’s decision was in effect (1) 
that two of the patents in suit which were owned by Crown, one relat- 
ing to a method of manufacturing crown bottle caps and the other 
relating to a process of producing closures, were good and valid as to 
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the claims involved, and that Gutmann had infringed upon Crown’s 
rights under these patents; (2) that three of Gutmann’s patents in- 
volved in the suit were invalid; and (3) that the other of Gutmann’s 
patents, relating to a method of manufacturing spot crowns, had not 
been infringed by Crown Cork & Seal Co. On June 11, 1938, 2 days 
after issuance of the Supreme Court’s mandate, respondents Crown 
and Gutmann entered into a number of agreements. One of the agree- 
ments provided, among other things (1) that Crown Cork & Seal Co. 
would waive any and all rights to recover damages, profits, costs, or 
royalties to which it may have become entitled by reason of respondent 
Gutmann’s acts of infringing its (Crown’s) patents; (2) for the ex- 
change of nonexclusive licenses to make, use, and sell crowns under 
their respective patents, and (3) that neither Crown nor Gutmann 
should be under any obligation to produce spot crowns made pursuant 
to the patents referred to in the license agreements. Another of the 
agreements executed by and between Crown and Gutmann related to 
the form of court decree which the parties agreed to request the Court 
to issue terminating the litigation between them; and another of said 
agreements licensed each other to manufacture and sell crown bottle 
caps in accordance with all patents owned by each. 

The aforesaid cross-licensing agreements, lke the license agree- 
ments executed by Crown Cork & Seal Co. in favor of the other 
respondent manufacturers, provided for the addition of other patents 
thereafter acquired by each of the licensors, for the sale by each of the 
licensees of crowns manufactured under the licenses at prices to be 
fixed by the licensors, and for the exchange of price schedules. Just 
as in the case of Crown’s other license agreements, the parties to these 
agreements from time to time added new patents to the agreements. 
Although neither Crown nor Gutmann was manufacturing crown 
bottle caps under the patents of the other, they did from time to time 
furnish each other with their respective price schedules. These price 
schedules covered all crowns produced by each of the parties and in- 
cluded also quantity-shipment prices, differentials, surcharges, dis- 
counts, and freight-equalization provisions. As was true in the case 
of Crown Cork & Seal Co.’s other licensees, Gutmann always followed 
the prices and terms of sale furnished it by Crown Cork & Seal Co. 
Such price schedules, like the price schedules issued by all of the re- 
spondent manufacturers, were patterned after and followed very 
closely the schedule set forth in the minutes of respondent Association 
covering its meeting of July 24, 1928, referred to in paragraph 8 (b) 
hereof. 
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The cross-licensing agreements executed by respondents Crown and 
Gutmann carried the following provision: 


Neither Crown nor Gutmann shall be under obligation to produce center spot 
crowns made pursuant to the patents referred to in the license agreements herein 
provided for. (Comm. Bx. 5-Z-2.) 


As a matter of fact, neither Crown nor Gutmann ever did manufac- 
ture spot crowns pursuant to any of the patents of the other, and it is 
not unfair to infer from the record that it was never the intention 
of either to do so. On June 17, 1938, just 6 days after the date of the 
cross-licensing agreements, Gutmann wrote to Crown as follows: 


With reference to our center spot agreements just concluded, our signed copy 
of which is going back to you through Mr. Darby, it was Mr. Scull’s suggestion 
that by an interchange of letters we would state that neither party is following 
the method of the other, although licensed to do so and that consequently, no 
monthly reports would be forthcoming from either unless at some future time 
either party would follow the other’s method. 

If this is agreeable to you, would you kindly acknowledge the same and then 
neither of us need be bothered with reporting to the other that no goods were 
manufactured in that particular month. (Comm. Hx. 77.) 


On June 21, 1988, Crown Cork & Seal Co. replied to this letter as 
follows: 


I wish to acknowledge receipt of your letter of June 17th and to confirm our 
understanding of your letter which is to the effect that under the exchange of 
licenses dated June 11th, 1938, neither your company nor ours will render any 
monthly reports until such time as one or the other manufactures spot crowns 
covered by one or more of the patents embraced in the licenses under which 
our respective companies are operating. (Comm. Ex. 78.) 


In a letter to Crown Cork & Seal Co. dated October 2, 1942, signed 
by respondent Benno Cohn, secretary of respondent Ferdinand Gut- 
mann & Co., it was stated: 


With reference to U. S. Patent #2,287,388 Issued June 23rd, 1942, to Messrs. 
McManus, Cooke and Ryan; while we have not used and do not now contem- 
plate using this cap, we desire it to be added to Schedule “A” of our crown 
license agreement of June 11th, 1938, in order that we may have the right to 
use it should we ever want to do so. (Comm. Ex. 5-Z-29.) 


Pursuant to the provisions of the license agreement, the particular 


patent referred to in that letter was added to those already under the 
agreement. 


In a letter from respondent Crown Cork & Seal Co. to respondent 
Gutmann dated March 4, 1944, it was stated: 


Pursuant to paragraphs 2 and 8 of our Crown Seal Agreement dated June 
11, 1988, we hereby tender you a license under the method claims of the above- 
identified patent. Said claims are numbered 45 to 49, 52 to 54, 60 to 67 and 75. 
(Comm. Ex. 5-Z+31.) , 


/ 
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and in reply thereto respondent Gutmann, in a letter to respondent 
Crown dated June 7, 1944, said: 

In reply to your letter of March 4th last, while we are not and do not contem- 
plate using either the method or apparatus covered by the above Patent, we desire 
to have it added to our License agreement in order that we may have the right to 
use it at some future date, should we so desire. 

Therefore, a License is accepted for both Machine and Method claims under 
the above Patent. (Comm. Ex. 5—Z-33.) 

Just as in the case of Crown Cork & Seal Co.’s other license agree- 
ments, the price-fixing provisions of the cross-licensing agreements 
between Crown and Gutmann were abrogated by supplemental agree- 
ments effective April 2,1941. Asin the case of the other license agree- 
ments, also however, the prices and terms of sale of both licensor and 
licensee in these agreements thereafter remained unchanged and identi- 
cal. The obvious purpose of the agreements having been to establish 
and maintain uniformity in prices and terms of sale as between the 
parties to the agreements, and not to protect the rights of such parties 
under their respective patents, the agreements containing the price- 
fixing provisions were clearly unlawful. Having achieved the objec- 
tives sought and finding the pricing provisions no longer necessary to 
maintain uniformity of prices and terms of sale, such provisions were 
thereupon cancelled. ‘The Commission is of the opinion, however, and 
finds that the license agreements were used originally to further the 
unlawful combination and conspiracy among the manufacturers of 


crown bottle caps to eliminate competition among themselves and that © 


the subsequent act of discarding the unnecessary means by which a con- 
tinuance of the conspiracy was guaranteed did not serve to purge the 
arrangement of its illegality. 

Par. 12. The record shows the existence of one other license agree- 
ment between two of the respondent manufacturers which has some 
bearing on the issues in this proceeding. On May 1, 1923, there was 
issued to respondent Bond Manufacturing Corp., Inc., (now Bond 
Crown & Cork Co.) letters patent covering an extrusion process of and 
apparatus for manufacturing articles of comminuted cork. On May 
19, 1932, Bond Manufacturing Corp., Inc., and respondent Armstrong 
Cork Co. entered into an agreement under which Armstrong was 
granted a license to use the process and apparatus covered by this pat- 
ent in the manufacture of composition cork material for use in crown 
bottle cap disks. Except for the right of Bond Manufacturing Corp., 
Inc., to use the invention, the license thus granted to Armstrong Cork 
Co. was exclusive. Paragraph 8 of this license agreement provided : 


It is a limitation and condition of this license, however, that ARMSTRONG is 
only licensed and authorized, under said Letters Patent, to sell the composition 


~ 
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cork material made by the patented process and apparatus, and upon which roy- 
alty is to be paid as a consideration for their license at prices not less than the 
minimum prices established by BOND by current bona fide price quotations to its 
trade for corresponding products. BOND shall promptly from time to time advise 
ARMSTRONG as to the minimum prices thus established. In case no minimum 
prices are so established, as to any particular product, this license shall be without 
restriction as to such product until the establishment of a minimum price therefor. 
(Comm. Hx. 148-B and C.) 

and pursuant to this provision Bond Manufacturing Corp., Inc., did 
from time to time furnish Armstrong with its price lists. Such price 
lists included also the terms and conditions under which crown disks 
were sold. The patent covered by the license agreement expired 
May 1, 1941. 

The conscious efforts of Armstrong Cork Co. to keep the prices of 
its cork disks the same as the prices of disks sold by other respondent 
manufacturers is illustrated by the following interoffice correspond- 
ence. On May 9, 1938, O. W. Pees, of Armstrong Cork Co., wrote 
to V. A. Game, also of Armstrong Cork Co., as follows: 

We quoted Mr. O’Neil, of the subject concern, the new price, namely $31.14 
per M gross, on ten to one inch soda disks, and he tells me that while we are 
talking in the same terms as our competitors, our price is higher than that being 
quoted by some of the better competitors. 

If you have any further comments on this, I would appreciate same. I am 
under the impression that our price would be identical to the price quoted by 
good firms such as Bond, C. C. & S. and-any others in that category. (Comm. 
Ex. 159.) 

In answer to this communication, Mr. Game, in a letter to Mr. Pees 
dated May 9, 1938, stated: 


Your impression in respect to our prices being the same as reliable firms 
such as Bond, C. ©. &§., ete., is correct. If our friend in Long Island City advises 
that our price is higher than quoted by some of the better competitors, then I 
guess you will have to use the old, old gag of “being from Missouri.’ (Comm. 
Ex. 160.) 

Par. 13. In his recommended decision the trial examiner reached 
the conclusion that the respondents herein have not engaged in or 
carried out any unlawful understanding, agreement, combination, or 
conspiracy and on the basis of this conclusion recommended that the 
complaint be dismissed. The Commission disagrees with this 
conclusion and rejects the recommendation. 

The Commission is of the opinion that in the circumstances shown 
to exist an understanding or agreement under which the respondents 
acted and still act in concert may be inferred. The intention of the 
parties participating in the meeting of respondent Association, held 
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on July 24, 1928, for all members of the Association to sell their prod- 
ucts at one and the same price and under identical terms and. condi- 
tions is clearly evident from the minutes of that meeting. The subse- 
quent use by all such parties of the general pricing plan then formu- 
lated, including the schedules of deductions, additions, and differen- 
tials, and the adoption of such plan by all of the other respondent 
manufacturers, with the resulting uniformity in prices, terms, and 
conditions of sale as among all such manufacturers, indicates just 
as cleariy an intention of all of the parties to continue in effect 
the original understanding. In the opinion of the Commission, there 
is a direct connection between this understanding and the admitted 
efforts of the respondents to standardize their products to such an 
extent that a prospective purchaser would have no choice in the realm 
of coloring, lettering, and decorations as between the products of any 
two manufacturers; and the concurrent use by all of the respondent 
manufacturers of the freight-equalization plan serving to maintain 
identical delivered prices for all purchasers at any given destination, 
adds materially to the combination of circumstances showing a delib- 
erate and concerted effort on the part of the respondents to completely 
remove effective competition as among the sellers of crown bottle caps 
and disks used in connection therewith. Considering, in addition, 
the price-fixing provisions of the various license agreements, all of 
which exceeded the legitimate rights of the licensors to protect them- 
selves in the enjoyment of the fruits of their inventions, and the sum 
of all the other incidents referred to in the foregoing paragraphs, 
the Commission has no difficulty in concluding, and therefore finds, 
that the respondents have in fact entered into and have engaged in 
and carried out an understanding, agreement, combination, or con- 
spiracy among themselves to restrain and suppress competition in the 
sale of their products. While the record does not show that each of 
said respondents has participated in all of the activities relied on to 
establish said understanding, or agreement, each has acted in concert 
and cooperation with one or more of the others in doing and carrying 
out some of the acts and practices herein set forth in furtherance of 
the understanding or agreement common to them all. 

Par. 14. The tendency, capacity, and effect of the combination and 
conspiracy entered into and maintained by the respondents named 
herein, in the manner aforesaid, and the acts and practices performed 
thereunder and in connection therewith, as set out herein, have been 
and are to substantially lessen, restrict, restrain, and suppress com- 
petition among the respondent manufacturers in the interstate sale of 
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crown bottle caps and disks used in the iauntieawense of said crown 
bottle caps; to prevent price competition among and between the re- 
spondent manufacturers in the sale of said products in, among, and 
between the various States of the United States and in the District 
of Columbia; to empower and enable the respondents to control the 
market for crown bottle caps and cork disks used in connection with 
the manufacture thereof; and to create a monopoly in the respondent 
manufacturers in the manufacture and sale of said products in inter- 
state commerce . 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice of the public and constitute unfair methods of com- 
petition in commerce within the intent and meaning of section 5 of 
the Federal Trade Commission Act. 

Commissioner Mason not participating because of absence. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers thereto filed 
by the respondents, testimony and other evidence in support of and in 
opposition to the allegations of the complaint taken before a trial 
examiner of the Comics theretofore duly designated by it, the 
recommended decision of the trial examiner and exceptions thereto 
filed by counsel supporting the complaint, and oral arguments of 
counsel; and the Commission having made its findings as to the facts 
and its conclusion that said respondents have violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That the corporate respondents Arco Crown Cork & 
Cap Co., Inc., Armstrong Cork Co., Bond Crown & Cork Co. (formerly 
Bond Manufacturing Corp., Inc.) , Crown Cork & Seal Co., Inc., Penn 
Cork & Closures, Inc. (formerly Carvin Bottle Cap Corp.), Consoli- 
dated Cork Corp., Ferdinand Gutmann & Co., Hoosier Crown Corp., 
W. H. Hutchinson & Son, Inc., Mitchell & Smith, Inc., Mundet Cork 
Corp., and Western Crown Cork & Seal Corp. (formerly Western 
Stopper Co., Inc.), their respective officers, agents, representatives, 
and employees, and the individual respondent L. C. McAuliffe, E. J. 
Costa, Joseph C. Feagley, and Benno Cohn, and their respective 
agents, representatives, and employees, in or in connection with the 
offering for sale, sale, or distribution in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of crown bottle caps or 
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cork disks used in the manufacture of crown bottle caps, do forthwith 
cease and desist from entering into, continuing, cooperating in, or 
carrying out any planned common course of action, understanding, 
agreement, combination, or conspiracy between any two or more of 
said respondents, or between any one or more of said respondents and 
others not parties hereto, to do or perform any of the following acts 
or things: 

1, Fixing, establishing, or maintaining prices, terms,-or conditions 
of sale for crown bottle caps or cork disks used in the manufacture of 
crown bottle caps, or adhering, or promising to adhere, to any prices, 
terms, or conditions of sale so fixed, established, or maintained. 

2. Holding or participating in any meeting, discussion, or exchange 
of information among themselves or under the auspices of respondent 
Crown Manufacturers Association of America, or any other medium 
or agency, concerning proposed or future prices, terms, or conditions 

for sale of crown bottle caps. 

3. Adopting or maintaining uniform standards governing the color, 
decoration, or appearance of crown bottle caps for the purpose or with 
the effect of establishing or maintaining, or assisting in the establish- 
ing or maintaining, of uniform prices for crown bottle caps. 

4, Exchanging or distributing among the corporate respondents, 
or any of them, price lists or schedules or other information showing 
current or future prices, terms, or conditions of sale, for the purpose, 
or which have the endency or effect, of fixing or maintaining uniform 
prices or terms of sale for crown bottle caps. 

5. Quoting or selling crown bottle caps at prices calculated or de- 
termined pursuant to or in accordance with any freight-equalization 
plan, system, or formula which results in uniform delivered prices at 
any given destination, or which deprives purchasers of an opportunity 
to obtain some advantage in price or more favorable terms or condi- 
tions from one of the corporate respondents than from another. 

6. Using or maintaining respondent Crown Manufacturers Asso- 
ciation of America, or any other central agency, as an instrument or 
medium for promoting, aiding, or rendering more effective any coop- 
erative or concerted efforts to suppress or eliminate competition by 
or through any of the means or methods set forth in the immediately 
preceding paragraphs numbered 1 to 5, inclusive, of this order. 

It is further ordered, That respondent Crown Manufacturers As- 
sociation of America, an unincorporated trade association, and its 
officers, agents, representatives, and employees, do forthwith cease and 
desist from knowingly advising, assisting, participating, or coop- 
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erating with the aforesaid respondents, or any of them, in doing any of 
the things forbidden in the paragraphs numbered 1 to 5, inclusive, of 
this order. ; 

[tis further ordered, For reasons appearing in the findings as to the 
facts in this proceeding, that the complaint herein be, and it hereby is, 
dismissed as to the respondents D. W. Hutchinson, Louis B. Monfort, 
Benjamin Kraus, formerly trading under the name and style of Bam- 
berger Kraus & Co., and Chicago Crown Co. 

It is further ordered, That the respondents against which this order 
is directed shall, within 60 days after service of the same upon them, 
file with the Commission a report in writing setting forth in detail the 
manner and form in which they have complied with this order. 

Commissioner Mason not participating because of absence. 
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In THe Marrer or 


GEORGE N. BOUTHILLETTE DOING BUSINESS UNDER 
THE TRADE NAMES OF EVERETT FOOT CUSHION LAB- 
ORATORIES AND EVERETT FOOT CUSHION COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5258. Complaint, Dec. 7, 1944—Decision, Aug. 11, 1948 


Where an individual engaged in the manufacture and interstate sale of a device 
formerly advertised and marketed under the trade name “Arch-Aidant” but 
later known as “Re-Zil-Arch”— 

(@) Falsely represented, in advertisements in newspapers, periodicals, 
circulars, letters and other advertising media, that his device stopped foot 
troubles and pains; conformed to the shape and needs of the arch and 
strengthened the foot structure; was scientifically constructed, massaged the 
foot and exercised every muscle; and relieved fallen arches, callouses, 
corns, cramped toes, tender heels, perspiration, leg pains, backache, poor 
circulation and metatarsal troubles; 

(0) Falsely represented that one engaged in the sale of his device might 
reasonably expect to earn the sum of $8.00 or more daily under normal 
conditions, through such statements in advertisements and form letters as 
“MEN, WOMEN, HEARN $8.00 DAILY, TAKE ORDERS for Famous Cushion 
Combination ‘Arch-Aidant’. Relieves Foot Troubles. Steady Demand. 
HERD’S YOUR CHANCE TO POCKET QUICKLY $8.00 DAILY AND MORE 
UNDER OUR PROVEN TAKING PLAN. It is not difficult to sell 50 pairs 
per week. HVERYBODY IS A PROSPECT!!!”; 

(c) Falsely represented through use of the word “Laboratories” in one 
of his trade names, that he owned, operated, or controlled a laboratory 
equipped for study and research in connection with foot disabilities and 
the use of his device therefor; and 

(d) Falsely represented through use of the trade name “Arch-Aidant” 
for his device that it would be of aid to the arch of the foot, generally ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public, and thereby induce it to purchase his said product 
and to engage in the sale thereof: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts in commerce. 


As respects the question in said proceeding as to whether or not respondent 
had misrepresented the earnings which his agents and distributors might 
reasonably expect daily under normal conditions and circumstances, said 
matter was one peculiarly within the knowledge of respondent, and respond- 
ent’s counsel having stipulated upon the record, during the hearing in the 
matter, that it had no record showing that any of respondent’s salesmen had 
in fact earned as much as eight dollars per day in selling the device, as 
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represented by respondent, the Commission concluded and found that such 
representation was without foundation in fact and was erroneous and 
misleading. 


Before Mr. Clyde M. Hadley, trial examiner. 
Mr. Karl Stecher and Mr. Morton Nesmith for the Commission. 
Thomson & Thomson, of Boston, Mass., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that George N. Bouthil- 
lette, an individual doing business under the trade names of Everett 
Foot Cushion Laboratories and Everett Foot Cushion Co., hereinafter 
referred to as respondent, has violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapy 1. Respondent, George N. Bouthillette, is an individual 
doing business under the trade names of Everett Foot Cushion Labora- 
tories and Everett Foot Cushion Co., with his principal place of 
business located in the city of Everett, State of Massachusetts. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in manufacturing and offering for sale a device formerly 
advertised and marketed under the trade name “Arch-Aidant” but 
now known as “Re-Zil-Arch.” 

Par. 3. Respondent causes and has caused his said product, when 
sold, to be transported from his place of business in the State of 
Massachusetts to purchasers thereof located in the various States of 
the United States other than the State of Massachusetts. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said product in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 4. In the course and conduct of his aforesaid business respond- 
ent has disseminated and is now disseminating, and has caused and is 
now causing the dissemination of, false advertisements concerning his 
said product by United States mails and by various means in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
and respondent has also disseminated and is now disseminating and 
has caused and is now causing the dissemination of false advertise- 
ments concerning said product by various means, for the purpose of 
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inducing and which are likely to induce, directly or indirectly, the 
purchase of said product in commerce, as commerce is defined in the 
Federal Trade Commission Act. 

Among and typical of the false, deceptive, and misleading state- 
ments and representations contained in said false advertisements dis- 
seminated and caused to be disseminated as hereinabove set forth by 
United States mails, by advertisements inserted in newspapers, maga- 
zines and periodicals and by means of circulars, pamphlets, letters, 
and other advertising media all of general circulation and distribution 
in commerce are the following: 

STOP foot troubles! 

Get Quick New Relief At Amazingly Low Cost! 

Wear Arch-Aidant. 

Get amazing foot comfort with NEW Cushion Combination inner Longitu- 
dinal and Metatarsal ARCH-AIDANT. 

Relieves burning foot pains caused by fallen arches, callouses and various 
forms of foot ailments. 

A wonderful Foot Rest for Those Who Are on Their Feet Long Hours. 

Scientifically designed. 

Gives flexible support to all arches by conforming to their shape and needs. 

Exercises and massages foot with every step. 

Helps strengthen foot structure. 

ARCH-AIDANT helps foot sufferers to get quick and blessed relief from 
* * * metatarsal trouble and various forms of foot disabilities. 

The Famous Cushion Combination Inner-Longitudinal and Metatarsal “ARCH- 
AIDANT” Cushions Every Step and Exercises Every Muscle. 

The Famous “ARCH-AIDANTS” Relieves tired aching feet, fallen arches, ' 
eallouses, corns, cramped toes, tender heels, perspiration, leg pains, backache, 
poor circulation, etc. 

Par. 5. Through the use of the statements, representations, and 
advertisements hereinbefore set forth and others of the same import 
and meaning, but not set out herein, respondent has represented, and 
does now represent, directly and by implication, that his device, “Arch- 
Aidant,” stops foot troubles generally; that it conforms to the shape 
and needs of the arch and strengthens the foot structure; that its use 
relieves foot pains caused by fallen arches, callouses, and various other 
foot ailments; that it is scientifically constructed, massages the foot 
and exercises every muscle; that it relieves fallen arches, callouses, 
corns, cramped toes, tender heels, perspiration, leg pains, backache, 
poor circulation, and metatarsal troubles. 

Par. 6. The foregoing statements and representations are grossly 
exaggerated, false, misleading, and deceptive. In truth and in fact, 
respondent’s device will not stop foot troubles. It does not conform 
to the shape and needs of the arch since there is no assurance that it 
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will fit inside the shoe in the proper locality or that the bosses will fit 
accurately under the arches. Its use will not strengthen the foot 
structure. It cannot be depended upon to relieve the pains caused by 
fallen arches, callouses, or various other foot ailments. The device 
is not scientifically constructed for its intended purpose. It does not 
act as a massage to the foot, will not exercise the foot muscles and will 
not relieve fallen arches, callouses, corns, cramped toes, tender heels, 
perspiration, leg pains, backache, poor circulation, or metatarsal 
trouble. 

Par. 7. In the course and conduct of his business and in order to 
procure the services of agents or distributors of his said device, and 
to thus further the sale of his product in commerce, respondent has 
made false and misleading statements with respect to the prospective 
earnings to be derived by those who undertake to act as his agents or 
distributors. Among and typical of such false and misleading state- 
ments and representations inserted in newspapers and _ periodicals 
of general circulation are the following: 

Here’s your chance to pocket quickly $8.00 daily and more under our proven 
order taking plan. 

It is not difficult to sell 50 pairs per week. 

Par. 8. Through the use of the aforesaid statements and repre- 
sentations, respondent represents that one engaged in the sale of his 
said device may reasonably expect to earn the sum of $8 or more daily 
‘and to sell 50 pairs weekly under normal conditions and circumstances. 

In truth and in fact, there is not sufficient demand for respondent’s 
product that it may be reasonably expected that such earnings or such 
sales or comparable earnings or sales can be made under normal con- 
ditions and circumstances. 

Par. 9. The use by the respondent of the word “Laboratories” as 
a part of one of the trade names under which he operates is mis- 
leading and deceptive in that it serves as a representation that he 
owns, operates, or controls a laboratory properly and adequately 
equipped for the purpose of study and research in connection with 
foot disabilities and the use of his device in connection therewith, 
which is contrary to the fact. Likewise, the use of the trade name 
“Arch-Aidant” for his device is misleading and deceptive in that it 
serves as a representation that the said device will be of aid to the 
arch of the foot, generally, which is contrary to the fact. 

Par. 10. The use by respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements dis- 
seminated as aforesaid, with respect to his device and that he con- 
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ducts a laboratory, has had and now has the tendency and capacity 
to and does mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such state- 
ments, representations, and advertisements are true and to induce a 
substantial portion of the purchasing public, because of such erroneous. 
and mistaken belief, to purchase substantial quantities of respond- 
ent’s product and to induce members of the public into agreeing and 
engaging in the solicitation and sale of said product, in commerce,. 
as agents of respondent. 

Par. 11. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute. 
unfair and deceptive acts and practices in commerce within the intent. 
and meaning of the Federal Trade Commission Act. 


Revort, Frnprncs As TO THE Facts, AaND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 7, 1944, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
George N. Bouthillette, an individual doing business under the trade 
names Everett Foot Cushion Laboratories and Everett Foot Cushion 
Co., charging him with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of that act. After the 
filing by respondent of his answer to the complaint, testimony, and 
other evidence in support of the complaint were introduced before a 
trial examiner of the Commission theretofore duly designated by it 
(no evidence being offered on behalf of respondent), and such testi- 
mony and other evidence were duly recorded and filed in the office of 
the Commission. Thereafter, the proceeding regularly came on for 
final consideration by the Commission upon the complaint, answer, 
testimony, and other evidence, recommended decision of the trial exam- 
iner, and brief in support of the complaint (no brief having been filed 
on behalf of respondent and oral argument not having been requested) ; 
and the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the inter- 
est of the public and makes this its findings as to the facts and its. 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, George N. Bouthillette, is an individ- 
ual who has heretofore done business under the trade names Everett 
Foot Cushion Laboratories and Everett Foot Cushion Co., with his, 
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place of business in the city of Everett, State of Massachusetts; and as 
such has been engaged in the manufacture and sale of a device formerly 
advertised and marketed by the trade name “Arch-Aidant” but now 
known as “Re-Zil-Arch.” Respondent caused his product, when sold, 
to be transported from his place of business in the State of Massachu- 
setts to purchasers thereof located in various other States of the United 
States and maintained, at the times mentioned herein, a course of trade 
in his product in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, respondent has 
disseminated and caused the dissemination of printed advertisements 
concerning his product by United States mails and by various other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, for the purpose of inducing, and which were likely 
to induce, directly or indirectly, the purchase of the product in such 
commerce. Among and typical of the statements and representations 
contained in the advertisements thus disseminated through news- 
papers, periodicals, circulars, letters, and other advertismg media 
of general circulation and distribution in commerce are the following: 

STOP FOOT TROUBLES 

Get Quick New Relief at Amazingly Low Cost! 

Wear Arch-Aidant! 

Get amazing foot comfort with NEW Cushion Combination inner Longitudinal 
and Metatarsal ARCH-AIDANT, Relieves burning foot pains caused by fallen 
arches, callouses and various forms of foot ailments. 

SCIENTIFIC CONSTRUCTION 

Scientifically designed. Gives flexible support to all arches by conforming 
to their shape and needs. Exercises and massages foot with every step. Helps 
strengthen foot structure. 

TORTURE NOT NECESSARY 

ARCH-AIDANT helps foot sufferers to get quick and blessed relief 
from * * * metatarsal trouble and various forms of foot disabilities. 

The Famous “ARCH-AIDANT” Cushions Every Step and Exercises Every 
Muscle. Gives Flexible Support to the arches by conforming to their Shape 
and Need. Relieves tired, aching feet, fallen arches, callouses, corns, cramped 
toes, tender heels, perspiration, leg pains, backache, poor circulation, ete. 

Par. 3. Through the use of such advertising claims and assertions, 
respondent has represented, directly and by implication, that his 
device stops foot troubles generally; that it conforms to the shape and 
needs of the arch and strengthens the foot structure; that its use re- 
lieves foot pains caused by fallen arches, callouses and various other 
foot ailments; that it is scientifically constructed, massages the foot 
and exercises every muscle; that it relieves fallen arches, callouses, 
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corns, cramped toes, tender heels, perspiration, leg pains, backache, 
poor circulation, and metatarsal troubles. 

Par. 4. These representations are grossly exaggerated, false, and 
misleading. In truth and in fact, respondent’s device will not stop 
foot troubles. It does not conform to the shape and needs of the arch 
since there is no assurance that it will fit inside the shoe in the proper 
locality or that the bosses will fit accurately under the arches. Its use 
will not strengthen the foot structure. It will not relieve the pains 
caused by fallen arches, callouses, or other foot ailments. The device 
is not scientifically constructed for its intended purpose. It does not 
act as a massage to the foot, will not exercise the foot muscles and 
will not relieve fallen arches, callouses, corns, cramped toes, tender 
heels, perspiration, leg pains, backache, poor circulation, or metatarsal 
trouble. 

Par. 5. In the course and conduct of his business and in order to 
procure the services of agents or distributors of his device, and thus 
further the sale of his product in commerce, respondent has, by pub- 
lished advertisements and form letters, made the following statements 
with respect to the earnings which may be derived by those acting as 
his agents or distributors: : 

MEN, WOMEN, EARN $8.00 DAILY, TAKE ORDERS for Famous Cushion 
Combination “Arch-Aidant.’ Relieves Foot Troubles. Steady Demand. 

HERE’S YOUR CHANCE TO POCKET QUICKLY $8.00 DAILY AND MORE 


UNDER OUR PROVEN TAKING PLAN 
It is not difficult to sell 50 pairs per week. 


EVERYBODY IS A PROSPECT!!! 


Par. 6. Through the use of such statements and assertions, respond- 
ent has represented that one engaged in the sale of his device may 
reasonably expect to earn the sum of $8 or more daily under normal 
conditions and circumstances. 

The earnings of respondent’s sales agents is a matter which is pe- 
culiarly within the knowledge of respondent. During the hearing 
in this proceeding respondent’s counsel stipulated upon the record 
that respondent had no records showing that any of his salesmen had 
in fact earned as much as $8 per day in selling the device. The Com- 
mission therefore concludes and finds that the foregoing representa- 
tion was without foundation in fact and was erroneous and misleading. 

Par. 7. Respondent’s use of the word “Laboratories” in one of the 
trade names for his business was misleading and deceptive in that it 
served as a representation, contrary to fact, that he owned, operated, 


134 FEDERAL TRADE COMMISSION DECISIONS 
Order 45 F.T.C. 


or controlled a laboratory properly and adequately equipped for the 
purpose of study and research in connection with foot disabilities 
and the use of his device in connection therewith. Likewise, the use 
of the trade name “Arch-Aidant” for his device was misleading and 
deceptive in that it served as a representation that the device would 
be of aid to the arch of the foot, generally, which is not a fact. 

Par. 8. The use by respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements, dis- 
seminated as aforesaid, with respect to his device and his business, 
has had the tendency and capacity to mislead and deceive a substan- 
tial portion of the purchasing public, and to induce such portion of 
the public, because of such erroneous and mistaken belief, to purchase 
his product, and to engage in the sale of the product. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony, and other evidence introduced before a trial examiner of 
the Commission theretofore duly designated by it, recommended de- 
cision of the trial examiner, and brief in support of the complaint (no 
brief having been filed on behalf of respondent and oral argument not 
having been requested) ; and the Commission having made its findings 
as to the facts and its conclusion that the respondent has violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, George N. Bouthillette, individu- 
ally and trading under his own or any other name or designation, and 
his agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
and distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of respondent’s device formerly designated 
“Arch-Aidant” and now designated “Re-Zil-Arch,” or any device of 
substantially similar construction, do forthwith cease and desist from 
directly or indirectly: 

1. Representing that respondent’s device stops foot trouble ; relieves 
foot pains caused by fallen arches, callouses, or other foot ailments; is 
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scientifically constructed or designed ; conforms to the shape or needs of 
the arch; exercises or massages the foot; strengthens the foot structure ; 
relieves fallen arches, callouses, corns, cramped toes, tender heels, per- 
spiration, leg pains, backache, poor circulation, or metatarsal trouble. 

2. Using the term “Arch-Aidant” or any other term of similar im- 
port to designate or describe said device, or otherwise representing that 
said device is of general aid to the arch of the foot. 

3. Using the word “Laboratories” or any other word or term of simi- 
lar import in respondent’s trade name, or otherwise representing that 
he owns or operates a laboratory. 2 

4. Representing as earnings or profits of respondent’s sales agents 
any amount which is not a true representation of the average net earn- 
ings consistently made by such agents in the ordinary course of busi- 
ness under normal conditions and circumstances. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In roe Marrer OF 


JACQUES KREISLER MANUFACTURING CORPORATION 
ET AL. a, 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (4) OF SHC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5446. Complaint, June 17, 1946—Decision, Aug. 11, 1948 


Where a corporation and two officers thereof, engaged in the manufacture and 
competitive interstate sale and distribution of jewelry products under their 
“retro-active quantity discount plan,” pursuant to which customers were 
allowed discounts based upon their total purchases during the calendar 
year, and which included a schedule of ten graduated discounts, beginning 
with 21% percent for a $500 volume of purchases and 5 percent for a $750- 
volume, and ending with 22% percent for a volume of $11,250 and 25% for 
$15,000 or over ; 

In soliciting orders through their salesmen who called on all customers, without 
distinction and regardless of whether a customer qualified for a discount or 
not, at their places of business, and received and transmitted orders for 
invoicing and shipment to such customers— 

Discriminated in price through treating collectively customers who were members 
of and affiliated with so-called chain organizations or other group-buying 
organizations, even theugh they were separate, distinct and individual legal 
and business entities, and granting to each such customer the retro-active 
quantity discount applicable to a single buyer who purchased the amount 
equivalent to the collective purchases of all members of the particular chain 
or group-buying organization; 

Effect of which discriminations in price of from 2% to 25 percent among their 
competing customers, not shown as making only due allowance for differ- 
ences in costs of manufacture, sale, and delivery resulting from differing 
methods or quantities in which their: products were sold and delivered, 
might be substantially to lessen competition in the lines of commerce 
concerned : 

Held, That such acts and practices in granting discriminations as above set forth 
constituted violations of sub-section (a) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act. 


Mr, Daniel J. Murphy for the Commission. 
Parker, Chapin & Flattau, of New York City, for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
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lated and are now violating the provisions of subsection (a), section 
2 of the Clayton Act, as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936 (U.S. C. title 15, sec. 18), hereby issues its 
complaint, stating its charges with respect thereto as follows: 

ParacrarH 1. Respondent, Jacques Kreisler Manufacturing Corp., 
is a corporation organized and existing under the laws of the State of 
New Jersey with principal office and place of business located at 9015 
Bergenline Avenue, North Bergen, N. J. 

Par. 2. Respondent, Jacques Kreisler, is the president, and respond- 
ent, Tobias Stern, is the secretary and treasurer, of the respondent, 
Jacques Kreisler Manufacturing Corp. 

Par. 3. Respondents are now, and have been since prior to June 19, 
1936, engaged in the business of manufacturing jewelry products 
which they distribute and sell to retail jewelers located throughout the 
various States of the United States other than the State of New Jersey, 
causing said jewelry products, when sold, to be transported from the 
place of manufacture within said State of New Jersey to the purchasers 
thereof located in States other than the State of New Jersey. There 
is, and has been at all times herein mentioned, a continuous current of 
trade and commerce in said jewelry products across State lines be- 
tween respondents’ factory and the purchasers of such products. Said 
jewelry products are distributed and sold for use, consumption, and 
resale within the various States of the United States and the District 
of Columbia. 

Par. 4. Respondents, in the course and ona of their business 
since June 19, 1936, have been and are now in substantial competition 
with other corporations, individuals, partnerships, and firms engaged 
in the business of manufacturing, distributing, and selling jewelry 
products in commerce between and among the various States of the 
United States and the District of Columbia. Respondents’ sales of 
jewelry products in 1945, amounted to approximately $2,500,000. 

Par. 5. In the course and conduct of their business, as aforesaid, 
since June 19, 1936, respondents have been, and are now, discrimi- 
nating in price between different purchasers of their jewelry products 
of like grade and quality, which products are sold by respondents for 
use, consumption, and resale within the various States of the United 
States, in that respondents have been, and are now, selling such 
products to some of their purchasers at lower prices than the prices 
given or allowed by respondents to other purchasers competitively 
engaged with the favored customers. 
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Respondents’ discriminations in prices have included the granting 
and allowing certain purchasers larger discounts from list prices in the 
form of cash or credit invoices than those given or allowed by re- 
spondents to other purchasers. The extent of said discriminations in 
prices varies from differentials of 21% to 25 percent from the list 
prices. 

Par. 6. Respondents, in early 1939, initiated and made effective their 
so-called “Kreisler Retro-Active Quantity Discount Plan.” Under 
said plan, customers of respondents were given and allowed a retro- 
active quantity discount based upon their total purchases of jewelry 
products during the calendar years as follows: 


Percent Percent 
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Many of respondents’ customers do not qualify to earn any retro- 
active quantity discounts; other customers qualify to earn a retroactive 
quantity discount from 21% to 25 percent. Whether a customer quali- 
fies to earn such a discount or not, respondents’ methods in soliciting 
and receiving orders from all customers is the same. Respondents’ 
salesmen customarily call on the customers at their respective and 
geographically separately places of business throughout the country 
and solicit and receive orders; such orders are transmitted to re- 
spondents who invoice and ship the merchandise to the purchasers at 
their respective places of business. 

Many of respondents’ customers are members of or affiliated with so- 
called chain organizations or other group buying organizations; even 
though such customers are separate, distinct, and independent legal 
and business entities, doing business with respondents as aforesaid, 
respondents treat all the purchasers who are members of or affiliated 
with each such chain or group buying organization collectively, as 
constituting the purchases of a single customer, and grant to each of 
said customers the retroactive quantity discount which respondents 
have determined are applicable to a single purchaser who purchases 
the amount purchased by all collective members of each of the re- 
spective chain or group buying organization. 

Respondents, on all purchases of solid gold jewelry, limit the cus- 
tomer to a maximum cumulative discount of 10 percent even though 
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the total purchases of such preducts would place the customer in a 
higher discount bracket. However, the customers’ purchases of solid 
gold jewelry are figured into the customer’s total annual purchases of 
all jewelry products and thus the customer will receive a higher cumu- 
lative discount on the nonsolid gold products. 

Respondents, under their said retroactive discount plan, pay said 
discounts at the end of a calendar year in the form of a check or a 
letter of credit. One-half of the discount earned is paid by the re- 
spondents, the other half is borne by the salesman covering the terri- 
tory in which the customer is located. In 1945 approximately 
$141,510.82 was paid out under the said retroactive discount plan. 
Respondents made a special exception in connection with the pur- 
chases of three large retail customers by allowing the discounts to be 
deducted from each purchase, viz, Kay Jewelry Stores, Washington, 
D. C., was allowed to deduct a discount of 25 percent from each in- 
voice; Busch Credit Jewelers, Pittsburgh, Pa., and Finlay Strauss 
Stores, New York, N. Y., were allowed respectively to deduct a dis- 
count of 20 percent from each invoice. Under this special arrange- 
ment an adjustment would be made at the end of the calendar year 
if the said customers were entitled to a greater or a lesser discount. 
In the year 1945: Kay Jewelry Stores and Finlay Strauss Stores 
earned the discounts so deducted; Bush Credit Jewelers earned a 
discount of 25 percent and an adjustment was so made. 

The following are representative of respondents’ customers who re- 
ceived a retroactive discount for 1944, the percent of discount allowed 
and the actual amount of discount paid: 
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Par. 7. The effect of the discriminations in prices as hereinabove 
set forth may be substantially to lessen competition in the sale and 
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distribution of jewelry products in the respective lines of commerce 
in which respondents and their customers are engaged, and has been, 
and may be, to injure, destroy or prevent competition in the sale and 
distribution of said products with the respondents and with their 
customers who receive the benefits of such discriminatory prices. 

Such discriminatory prices by the respondents between different 
purchasers of jewelry products of like grade and quality in interstate 
commerce in the manner and form aforesaid are in violation of the 
provisions of subsection (a) of section 2 of the Clayton Act described 
in the preamble hereof. 


Report, Frnpines aS To THE Facrs, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by an act of Congress approved June 19, 1936 
(Robinson-Patman Act) (U.S. C. title 15, sec. 13), the Federal Trade 
Commission on June 17, 1946, issued and subsequently served its 
complaint in this proceeding upon the respondents named in the cap- 
tion hereof, charging said respondents with violation of the provisions 
of subsection (a) of section 2 of the said Clayton Act, as amended. 
Thereafter, a stipulation and a supplemental stipulation were entered 
into whereby it was stipulated and agreed that these statements of 
facts signed and executed by counsel for the respondents and the chief 
trial counsel for the Federal Trade Commission, subject to the ap- 
proval of the Commission, may be taken as the facts in this proceeding 
and in heu of testimony in support of or in opposition to the charges 
stated in the complaint, and that the Commission may proceed upon 
said statement of facts to make its report, stating its findings as to 
the facts and its conclusions based hereon, and enter an order disposing 
of the proceeding without other intervening procedure. The said 
supplemental stipulation as to the facts was conditioned upon the 
final decision in a proceeding by the Commission against Morton Salt 
Co., which condition having been satisfied by the decision of the 
Supreme Court of the United States on May 8, 1948, in Federal Trade 
Commission vs. Morton Salt Co. reversing the judgment of the Circuit 
Court of Appeals, this proceeding regularly came on for final hearing 
before the Commission on said complaint and stipulations. The 
stipulation having been approved, accepted, and filed, and the Com- 
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mission having duly considered the same and being now fully advised 
in the premises, makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. (a) Respondent Jacques Kreisler Manufacturing 
Corp. is a corporation organized and existing under the laws of the 
State of New Jersey, with its principal place of business located at 
9015 Bergenline Avenue, North Bergen, N. J. 

(6) Respondent Jacques Kreisler is president of the respondent cor- 
poration, with his address at the offices of said corporation. 

(¢) Respondent Tobias Stern is secretary and treasurer of the 
respondent corporation, with his address at the offices of the said 
corporation. 

(d) Since prior to June 19, 1936, the aforesaid respondents have 
been and are now engaged in the business of manufacturing jewelry 
products which they sell and distribute for use, consumption, and 
resale within the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of their aforesaid businegs, 
respondents cause their said jewelry products, when sold, to be trans- 
ported from their place of business in the State of New Jersey to the 
purchasers thereof at their various points of location in States other 
than the State of New Jersey, and respondents have at all times herein 
mentioned maintained, and now maintain, a continuous current of 
trade in commerce, as “commerce” is defined in the said Clayton Act, 
in said jewelry products among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In carrying on their aforesaid business, the respondents have 
been and are now in substantial competition with various corporations, 
individuals, partnerships, and firms also engaged in the business of 
manufacturing, distributing, and selling jewelry products in commerce 
between and among the various States of the United States and in the 
District of Columbia. Sales of such products by respondents in 1945 
amounted to approximately $2,500,000. 

Par. 4. Early in 1939 respondents formulated, adopted, and put into 
operation their so-called “Kreisler Retro-active Quantity Discount 
Plan.” Under this plan customers of respondents were given and 
allowed a retroactive quantity discount based upon their total pur- 
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chases of jewelry products from respondents during the calendar year 


as follows: 
Percentage of 


Volume of purchases: : discount 
Gen (i) Eat EL aEtn ie ELAS eee QV, 
Pi eee se ee i i St ty Sie genta a, 
SR OUOLD Ie (ae ae eS ee TY, 
TOO ee cutee toe: Bed ee eee eee ee 10 
Gomi wen fa ee ge ee ee 121, 
A (MaMa GA cas UF Seg Seam 15 
Gr BOOHER Sivek te ce of culate came en? eee 17% 
$7 BO cnecne (0k Sans ACR ee ee 20 
CT O50.0=. enecesoy 2s ce se orto. bees Q21f 
$15,000 OLlOvVel eee ies aids Bee 25 


Under this plan certain of respondents’ customers did not qualify for 
any retroactive quantity discount, while other and competing cus- 
tomers qualified for retroactive quantity discounts of from 21% percent 
to 25 percent. Regardless of whether a customer qualified for a dis- 
count or not, respondents’ methods in soliciting and receiving orders 
from all customers were the same. Respondents’ salesmen custom- 
arily called on customers at their respective places of business through- 
out the country, solicited and received such orders, which were trans- 
mitted to respondents, who invoiced and shipped the merchandise to 
the purchasers at their respective places of business. Certain of re- 
spondents’ customers were members of or affiliated with so-called chain 
organizations or other group-buying organizations, even though such 
customers were separate, distinct, and independent legal and business 
entities doing business with respondents as aforesaid. All purchasers 
who were members of or affiliated with each such chain or group- 
buying organization were treated collectively by respondents and their 
purchases aggregated for discount purposes as if they were the pur- 
chases of a single customer. The retroactive quantity discount granted 
to each such customer was that which respondents had determined was 
applicable to a single purchaser who purchased the amount equivalent 
to the collective purchases of all customers who were members of the 
particular chain or group-buying organization. 

Par. 5. The acts and practices of respondents in granting the 
discounts given as aforesaid resulted in discriminations in price of 
from 214 percent to 25 percent among competing customers of re- 
spondents, and the effect of such discriminations may be substantially 
to lessen competition in the lines of commerce in which respondents 
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and their customers are engaged. There is no showing by respond- 
ents that any of said price differences make only due allowance for 
differences in the cost of manufacture, sale, or delivery resulting from 
differing methods or quantities in which said products were sold or 
delivered. 


CONCLUSION 


The aforesaid acts and practices of respondents in granting the dis- 
eriminations in price as heretofore found constitute violations of sub- 
section (a) of section 2 of an act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by an act of Congress approved June 19, 1936 (the Robin- 
son-Patman Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, a stipulation as to the 
facts, and a supplemental stipulation as to the facts, both entered into 
by counsel for respondents and the chief trial counsel for the Commis- 
sion, which stipulations provide, among other things, that without 
further evidence or other intervening procedure the Commission may 
proceed upon the complaint and said stipulations to make its report, 
stating its findings as to the facts and its conclusion based thereon, 
and enter its order disposing of this proceeding; and the Commission 
having made its findings as to the facts and conclusion that respond- 
ents have violated subsection (a) of section 2 of “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (the Clayton Act), as 
amended by act approved June 19, 1936 (the Robinson-Patman Act) : 

It is ordered, That respondents, Jacques Kreisler Manufacturing 
Corp., a corporation, and Jacques Kreisler and Tobias Stern as officers 
of the corporate respondent, their representatives, agents, and em- 
ployees, directly or through any corporate or other device, in or in 
connection with the sale and distribution of jewelry products in com- 
merce, as “commerce” is defined in the aforesaid Clayton Act as 
amended, do forthwith cease and desist from: 

Directly or indirectly discriminating in price by charging, accept- 
ing, or receiving from different purchasers of jewelry products of like 
grade and quality net prices which differ as much as, or more than, 
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21% percent of the highest of such net prices; Provided, however, That 
the foregoing shall not be construed to prevent respondents from de- 
fending any alleged violation of this order by showing that different 
prices make only due allowance for differences in the cost of manu- 
facture, sale, or delivery resulting from differing. methods or quanti- 
ties in which the products were sold or delivered. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In toe Marrer or 


ADVANCE REALTY CORPORATION (FORMERLY GALI- 
FORNIA SEAFOOD COMPANY, INC.), ITS OFFICERS AND 
DIRECTORS, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5469. Complaint, Oct. 17, 1946—Decision, Aug. 11, 1948 


” 


In a proceeding in which certain individuals who had conducted their business 
for six years or more through certain corporate instrumentalities, and also 
through certain intervening corporate and partnership instrumentalities 
which had been discontinued, and in which said individuals and the sur- 
viving and active corporations, which they controlled, were charged with 
the violation of the provision of subsec. (c) of sec. 2 of the Clayton Act, 
as amended, the alleged abandonment of the illegal practices complained 
of by one of said corporations, through which and its subsidiaries said 
individuals conducted a very large and extensive business, did not con- 
stitute a valid argument for dispensing with further corrective action as 
not required by the public interest, since, even if true, such abandonment 
by said corporation of the illegal practices complained of, did not, in the 
circumstances recited, affect the Commission’s duty to proceed in the manner 
prescribed by the statute. 


Where certain corporations and individuals who controlled them, namely— 

(a) Two corporations, engaged currently or formerly in the packing of 
seafood for interstate sale and distribution to and through brokers, inter- 
mediaries and otherwise; and 

(60) A third corporation which (1) was engaged, directly or through 
controlled subsidiaries, in processing, canning, manufacturing, bottling, 
packing, freezing and selling an extensive line of food products, including 
fruits, vegetables, berries, frozen foods and specialties, (2) sold said prod- 
ucts principally under its brand name, though to some extent under private 
and buyer’s labels and brands, (3) employed about 10,000 persons during 
the peak season, along with about 1,000 permanent employees, (4) adver- 
tised extensively through trade journals, outdoor posters, magazines, news- 
papers and over the radio, (5) sold and distributed its merchandise through 
its salesmen who operated principally in the west and southwest, to buyers 
located throughout the whole country, (6) had net annual sales in excess 
of $19,000,000, not including those of a subsidiary, amounting to nearly 
$11,000,000, and (7) sold and distributed to buyers throughout the United 
States the aforesaid seafood ; and 

(c) Certain individuals and partners, who, as aforenoted, controlled said 
corporations, and, during the period concerned herein, carried on the busi- 
ness involved through the instrumentality thereof, and through the means 
also of certain other intervening and subsequently discontinued corporate 
and partnership operations ; 
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Beginning in 1940 and during some six years, paid and granted commissions, 
brokerage or other compensation, allowances or discounts in lieu thereof, 
in connection with the sale of said products, to the other parties to such 
transactions and to agents, representatives and other intermediaries therein 
acting in fact for or in behalf of or subject to the direct or indirect control 
of parties to such transactions other than themselves, the payers and 
granters of such commissions, etc. : 

Held, That such paying and granting by them of brokerage fees, commissions, 
or allowances in lieu thereof, to such other parties to sales transactions 
in commerce, and to their agents, representatives, and other intermediaries 
therein who acted for or in behalf of or subject to the direct or indirect 
control of parties thereto other than themselves, constituted violations of 
subsec. (c) of sec. 2 of the Clayton Act, as amended. 


In said proceeding in which said third corporation or H—while admitting that 
it formerly made sales of merchandise in connection with which it paid 
commissions or brokerage to the other parties to the transactions, or to 
agents or intermediaries therein acting subject to the control of the latter— 
said, by way of mitigation, that in February 1943 it was completely re- 
organized with resulting changes in business policies and practices, including 
the practice of packing its merchandise under labels other than its own, and 
that thereafter the practice of making payments of commission or brokerage 
to purchasers or their agents was discontinued: it appeared that up to 
July 1946 the practice had not been completely abandoned in connection with 
the sale of seafood products, and that up to October 1946 it had not been 
abandoned in connection with the sale of other merchandise, and that during 
the intervening period of over three years it had paid brokerage in a number 
of transactions in which it sold seafood to so-called organizational buyers, 
which represented the purchasers; and also that, during said period, there 
were a number of other transactions in which it invoiced to brokers in the 
brokers’ own names, through drafts for the purchase price of merchandise 
sold, less brokerage commissions, and in which transactions the merehan- 
dise was thereafter stored in the brokers’ own warehouses and later sold by 
such brokers as their own merchandise to purchasers whose only dealings 
were with the brokers. 


As respects the contention of H, with respect to the aforesaid facts, which it 
conceded to be true, that during said period the transactions in which 
brokerage was paid to purchasers or their agents amounted to less than one 
percent of its total volume of business, and that in the circumstances the 
public interest did not require further corrective action, such an argument 
was not convincing, in that one percent of the conceded net sales of H, of 
more than $19,000,000, not including nearly $11,000,000 of its subsidiary, 
involved a very substantial number of transactions and a very substantial 
amount of total volume business. It appeared, furthermore, in said con- 
nection, that during all of the time periods involved the controlling stock- 
holders of H were the same individuals who, during the same time periods, 
operated as partners, officers, directors, and controlling stockholders through 
the various instrumentalities herein employed by them in the continuation 
of their business, so that, even had H abandoned the erroneous practices 
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compiained of, said fact would not affect the Commission’s duty to proceed 
in the manner prescribed by the statute. 
Before Mr. Frank Hier, trial examiner. 
Mr. Eldon P. Schrup tor the Commission. 
Tapper & Tapper and O'Melveny & Myers, of Los Angeles, Calif., 
for respondents. 


CompnLaINnrT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof and hereinafter more 
particularly designated and described since June 19, 1936, have vio- 
lated and are violating the provisions of subsection (c) of section 2 
of the Clayton Act (U.S.C. title 15, sec. 13) as amended by the Robin- 
son-Patman Act, approved June 19, 1936, hereby issues its complaint, 
stating its charges with respect ther as follows: 

eS 1. Respondent Advance Realty Corp. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of California with principal office and place of busi- 
ness located at 1275 West Seventh Sireet, Long Beach, Calif. Re- 
spondent Advance Realty Corp. was incorporated May 18, 1940, by 
M. A. Rex, Edmund Davies, and George J. Tapper, under the name 
California Sea Food Co., Inc., and through name change effected by 
certificate of amendment filed November 2, 1944, with the office of the 
secretary of state, State of California, became Advance Realty Corp. 

The respondent officers and directors of respondent Advance Realty 
Corp. are the following respondents: 


MU CresinOn= see) a Se eS ’ President and Director. 
Hvyelyn Simon Brooks ==. = Secretary, Treasurer, and Director. 
Hredm Meyers sae. Sot 6 ris ee ete te Director. 


The preferred stock of respondent Advance Realty Corp. is owned 
and controlled by the following respondents: 
Myer Simon. 
Lucille Evelyn Simon. 
Lucille Ellis Simon. 
Norton Simon. 
The common stock of respondent Advance Realty Corp. is held 
and controlled by the following respondents: 


INOLLONG SIMMONS see aes eae ee As guardian of the estate of Robert Hillis 
Simon, minor. 
Frarolgd@s Brooks es) ee = eae As guardian of the estate of Donald Ellis 


Simon, minor. 


866412—51——_13 
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Harold C. Brooks and 

Brelyn Simon Brooks==2-3- As guardians of the estate of Linda Joyce 
Brooks, minor. 

Frederick R. Weisman and : 

Marcia Simon Weisman____-~----_-_- As guardians of the estate of Richard Lee 
Weisman, minor. 

Respondent Advance Realty Corp., under the name California Sea 
Food Co., Inc., during May 1940, purchased the creditors’ claims of 
California Fisheries, Inc., and in exchange for the same acquired the 
real estate, plant, and equipment of said insolvent corporation located 
at 1275 West Seventh Street, Long Beach, Calif., and engaged in the 
business of the packing for sale of sea food. Following said acquisi- 
tion said respondent under sales agreement with Val Vita Food Prod- 
ucts, Inc., a California corporation now dissolved and then located 
at 1747,West Commonwealth Street, Fullerton, Calif., until November 
30, 1941, packed sea food for sale and distribution by Val Vita Food 
Products, Inc., to and through broker intermediaries and otherwise 
to buyers located throughout the United States in States other than 
and including the State of California. Respondent Advance Realty 
Corp., the then California Sea Food Co., Inc., on December 1, 1941, 
discontinued the foregoing business activities and disposed of the 
aforedescribed plant and equipment, with the exception of the real 
estate, by sale to the now dissolved California Sea Food Co. 

Par. 2. California Sea Food Co. was a partnership duly registered 
in the office of the county clerk, Los Angeles County, city of Los 
Angeles, State of California, and doing business under the fictitious 
firm name laws of said State with principal office and place of business 
located at 1275 West Seventh Street, Long Beach, Calif. A certificate 
of business under the fictitious firm name of California Sea Food Co. 
was first filed in the office of the county clerk, Los Angeles County, 
city of Los Angeles, State of California, on October 18, 1923, which 
said certificate gave the nature of the business as a general fish broker- 
age business located at 344 Pacific Electric Building, Los Angeles, 
Calif., under the ownership of M. A. Rex, 1417 South Oxford Street, 
Los Angeles, Calif. On December 1, 1941, another certificate of busi- 
ness under said fictitious firm name of California Sea Food Co. was 
filed in said office, stating the nature of the business to be a sea food 
and sea food byproducts business and the members of the firm to 
consist of the following respondents: 


Nortong Simonsesess oes see Se ae 1739 Buckingham Rd., Los Angeles, Calif. 

INOT CONE SLIM ON ee aera eee oe As guardian of the estate of Robert Ellis 
Simon, minor, 1739 Buckingham Rd., 
Los Angeles, Calif. 
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Norton t Simones 22 eet Ha) ee Pamiey | As guardian of the estate of Donald Ellis 
Simon, minor, 1739 Buckingham Rd., 

‘ Los Angeles, Calif. 

MEV Ore LI ON: sree ee ae 414 South Lorraine Blvd., Los Angeles, 


Calif, 
Harold Brooks and Evelyn Simon As guardians of the estate of Linda Joyce 
Brooks. Brooks, minor, 929 Westchester Pl., Los 


Angeles, Calif. 
. Frederick R. Weisman and Marcia As guardians of the estate of Richard Lee 

Simon Weisman. Weisman, minor, 1205 Luanne St., 

Fullerton, Calif. 

Following the acquisition from respondent Advance Realty Corp., 
the then California Sea Food Co., Inc., of the hereinbefore-described 
plant and equipment excepting real estate, California Sea Food Co. 
under sales agreement with Val Vita Food Products, Inc., from De- 
cember 1, 1941 until November 30, 1942, packed sea food for sale and 
distribution by Val Vita Food Products, Inc., to and through broker 
intermediaries and otherwise to buyers located throughout the United 
States in States other than and including the State of California. 
Upon the dissolution of Val Vita Food Products, Inc., and the tempo- 
rary occupancy of said dissolved corporation’s premises by respondent 
Val Vita Food Products, a partnership, California Sea Food Co., 
under sales agreement with respondent Val Vita Food Products from 
December 1, 1942, until February 28, 1943, packed sea food for sale and 
distribution by respondent Val Vita Food Products to and through 
broker intermediaries and otherwise to buyers as afore-described. 
Following acquisition of the control of respondent Hunt Foods, Inc., 
the then Hunt Bros. Packing Co. by respondent Val Vita Food 
Products, the installation of a new management, and the purchase 
and acquisition of the real estate, plant, equipment, and other assets 
of the dissolved Val Vita Food Products, Inc., located at 1747 West 
Commonwealth Street, Fullerton, Calif., by respondent Hunt Foods, 
Inc., the then Hunt Bros. Packing Co., California Sea Food Co., from 
February 28, 1943, until January 31, 1945, packed sea food for sale 
and distribution by respondent Hunt Foods, Inc., the then Hunt Bros. 
Packing Co. to and through broker intermediaries and otherwise to 
buyers located throughout the United States in States other than and 
including the State of California. 

California Sea Food Co. upon the disposition of the plant and 
equipment, excepting real estate, located at 1275 West Seventh Street, 
Long Beach, Calif., by sale to respondent California Sea Food Corp. 
and the activation of said respondent California Sea Food Corp. on 
February 1, 1945, discontinued the foregoing business activities. Cali- 
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fornia Sea Food Co. on July 1, 1946, filed a certificate of dissolution 
of copartnership in the office of the county clerk, Los Angeles County, 
city of Los Angeles, State of California, to the certificate of business 
for doing business under the fictitious firm name of California Sea 
Food Co. filed in said office on December 1, 1941. 

Par. 3. Respondent California Sea Food Corp. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of California, with principal office and place of 
business located at 1275 West Seventh Street, Long Beach, Calif. 
Said respondent corporation was incorporated November 4, 1944, by 
Norton Simon, Myer Simon, and George J. Tapper. 

The respondent officers and directors of respondent California Sea 
Food Corp. are the following respondents : 


Myer Simon soe er le a. eek ae President and director. 
Pred sSternVMeyers 228) se Vice president. 

uilbert? Na isarste ss) ret es Secretary and treasurer. 
IGeorzer Jeg Lappehe =. ts = Paes Director. 

AWW ene lO, Siccuhacl eye Do. 


The common stock and the first trust sinking fund 10-year bonds of 
respondent California Sea Food Corp. are held and controlled by the 
following respondents, the former members of the hereinbefore de- 
scribed now dissolved California Sea Food Co. : 


INONEOHe SIMON see — ees eee eee 1739 Buckingham Rd., Los Angeles, Calif. 

NORTON RS LONE 25 eee ee Pee As guardian of the estate of Robert Ellis 
Simon, minor, 1789 Buckingham Rd., 
Los Angeles, Calif. 

INDIE RONT. WeNhon(eynL se ee As guardian of the estate of Donald Ellis 
Simon, minor, 1789 Buckingham Rd., 
Los Angeles, Calif. 


Myer Simones 206s sees ree eS 414 South Lorraine Blvd., Los Angeles, 
Calif. 

Harold Brooks and Evelyn Simon AS guardians of the estate of Linda Joyce 

Brooks. Brooks, minor, 929 Westchester Pl, 


Los Angeles, Calif. 
Frederick R. Weisman and Marcia As guardian of the estate of Richard Lee 

Simon Weisman. Weisman, minor, 1205 Luanne St., Ful- 

lerton, Calif. 

Respondent California Sea Food Corp. following the acquisition 
from California Sea Food Co. of the plant and equipment excepting 
real estate hereinbefore described, remained inactive until February 
1, 1945, from which date until May 29, 1945, said respondent packed 
sea food for sale and distribution by respondent Hunt Foods, Inc., 
the then Hunt Bros. Packing Co. to and through broker intermedi- 
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aries and otherwise to buyers located throughout the United States in 
States other than and including the State of California. Following 
the filing May 29, 1945, with the office of the secretary of state, State of 
Delaware, of certificate of amendment changing the name of Hunt 
Bros. Packing Co. to Hunt Foods, Inc., respondent California Sea 
Food Corp. has been engaged in the packing of seafood for sale and 
distribution by respondent Hunt Foods, Inc. as aforedescribed. 

Par. 4. Respondent Val Vita Food Products is a partnership duly 
registered in the office of the county clerk, Orange County, city of 
Santa Ana, State of California, and doing business under the fictitious 
firm name laws of said state with principal office and place of business 
now located at 3055 Wilshire Boulevard, Los Angeles, Calif. 

A certificate of business under the fictitious firm name of Val Vita 
Food Products was filed December 1, 1942, in the office of the county 
clerk, Orange County, city of Santa Ana, State of California, which 
said certificate stated the nature of the business to be the manufacture 
and sale of tin cans and the jobbing of canned goods, cannery supplies, 
and raw materials, with principal office and place of business located 
at 1747 West Commonwealth Street, Fullerton, Calif., and the mem- 
bers of the firm to consist of the following respondents: 

INOUE SITIONS sete eee ee eee 1789 Buckingham Rd., Los Angeles, Calif. 
INOELODM Simone ss. 2 | siete ee) ee As guardian of the estate of Robert Ellis 
Simon, minor, 1739 Buckingham Rd., 
: Los Angeles, Calif. 
BING ELOM pw SLI ONS: 2, eR As guardian of the estate of Donald Ellis 
Simon, minor, 1739 Buckingham Rd., 
Los Angeles, Calif. 


Larenierdy lisesi on ai-= 17389 Buckingham Rd., Los Angeles, Calif. 

INT EY: iS LIT CO ene eer 8 eee Be eee 414 South Lorraine Blvd.. Los Angeles, 
Calif. 

uciilesbivelyn “Simon. = = -___=_ 414 South Lorraine Blvd., Los Angeles, 
Calif. 

Marcian simon Welsman = =, 1205 Luanne Ave., Fullerton, Calif. 

Hyelyn-Simon Brooks——.=——~_.--__-_-. 1200 Luanne Ave., Fullerton, Calif. 


Upon the dissolution of Val Vita Food Products, Inc., and the 
occupancy by respondent Val Vita Food Products of said dissolved 
corporation’s premises for liquidating purposes, respondent Val Vita 
Food Products under sales agreement with the now dissolved Cali- 
fornia Sea Food Co. from December 1, 1942, until February 28, 1943, 
sold and distributed California Sea Food Co. packed sea food to and 
through broker intermediaries and otherwise to buyers located 
throughout the United States in States other than and including the 
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State of California. Following the purchase and acquisition by re- 
spondent Hunt Foods, Inc., the then Hunt Bros. Packing Co. of the 
hereinbefore described properties of the dissolved Val Vita Food 
Products, Inc., respondent Val Vita Food Products discontinued the 
foregoing business activities. 

Par. 5. Val Vita Food Products, Inc., was a corporation organized, 
existing, and doing business under and by virtue of the laws of the _ 
State of California with principal office and place of business located 
at 1747 West Commonwealth Street, Fullerton, Calif. Val Vita Food 
Products, Inc., was incorporated April 8, 1935, under the name Na- 
tional Can Co., with principal office and place of business located at 
1003 Santa Fe Avenue, city of Los Angeles, Los Angeles County, State 
of California. By certificate of amendment filed June 19, 1935, with 
the office of the secretary of state, State of California, said corpora- 
tion’s name was changed to United Can Co., and by certificate of 
amendment similarly filed January 3, 1939, said corporation’s name 
was again changed to Val Vita Food Products, Inc., which said cor- 
poration became the successor to Val Vita Food Products, Inc., an- 
other corporation of the same name dissolved as of the same date and 
located at 1747 West Commonwealth Street, Fullerton, Calif. The 
Val Vita Food Products, Inc., dissolved as of January 3, 1939, was 
incorporated September 16, 1931, under the name California Gold 
Brand Foods, Inc., with principal office and place of business located 
at 1747 West Commonwealth Street, city of Fullerton, Orange County, 
State of California. By certificate of amendment filed June 17, 1982, 
with the office of the secretary of state, State of California, said 
corporation’s name was changed to Orange County Canners, Inc., 
and by certificate of amendment similarly filed January 21, 1936, said 
corporation’s name was again changed to Val Vita Food Products, 
Inc. The Val Vita Food Products, Inc., first located at 1747 West 
Commonwealth Street, Fullerton, Calif., was dissolved by certificate 
of dissolution filed January 3, 1939, with the office of the secretary of 
state, State of California, and signed by Norton Simon, Lucille Ellis 
Simon, and Lucille Evelyn Simon, as directors of said dissolved cor- 
. poration. 

Val Vita Food Products, Inc., the successor to the Val Vita Food 
Products, Inc., dissolved on January 8, 1939, was in turn dissolved 
by certificate of dissolution filed November 30, 1942, with the office 
of the secretary of state, State of California, signed by Norton Simon, 
Lucille Ellis Simon, Frederick R. Weisman, and Harold C. Brooks as 
directors of said dissolved corporation. The corporate officials of 
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Val Vita Food Products, Inc., dissolved November 30, 1942 were the 
following respondents: 


Norton Simon 


IN GRCOMASTIMNON Stes Bat Fo en terrors sgn gs phe LS ut bale wer fh President. 
Mercian Simone Wieismans.. 6 9. ¥f 0 eevee 2 25 tin 8 Vice president. 
Evelyne: SUNOS LOOK Sao i. ae te ee Treasurer. 
Mrederickw ihre WIM aN ses =8 oot ee Secretary. 


The corporate stock of Val Vita Food Products, Inc., dissolved 
November 30, 1942, was owned or controlled by the following re- 
spondents : 


Norton Simon. 


INGRCONE SYMON a too eee pe Bee As guardian of the estate of Robert Ellis 
Simon, minor. 
INOUEON SUMO a eee at Ee As guardian of the estate of Donald Ellis 


Simon, minor. 
Lucille Ellis Simon, Myer Simon, 

Lucille Evelyn Simon, Marcia Simon 

Weisman, Evelyn Simon Brooks. 

Prior to dissolution, Val Vita Food Products, Inc., from May 
1940 until November 30, 1942, sold and distributed seafood packed 
by respondent Advance Realty Corp. the then California Sea Food 
Co., Inc., and California Sea Food Co. to and through broker inter- 
mediaries and otherwise to buyers located throughout the United 
States in States other than and including the State of California. 

Par. 6. Respondent Advance Realty Corp. the then California Sea 
Food Co., Inc., the now dissolved California Sea Food Co., the now 
dissolved Val Vita Food Products, Inc., and respondent Val Vita 
Food Products, while commonly owned, controlled, and managed by 
the hereinbefore named individual respondents concerned during the 
times and in the sales transactions set out and described herein and 
in paragraphs preceding, operated under the following sales agree- 
ment: 

‘Respondent Advance Realty Corp., the then California Sea Food 
Co., Inc., and the now dissolved California Sea Food Co. (the packers) 
agreed to supply the now dissolved Val Vita Food Products, Inc., and 
respondent Val Vita Food Products (the sellers) all the canned sea 
food ordered by the sellers from the packers at the market price less 
10 percent which said 10 percent was intended by the parties to cover 
the sellers’ expenses such as and including warehousing, freight, in- 
surance, selling, billing, administrative, and other costs. Pursuant 
thereto the sellers upon the receipt of merchandise purchase orders 
from buyers, transmitted orders to the packers following which the 
merchandise was segregated in the packers’ warehouse pending sellers’ 
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shipping instructions, or delivery was effected by or to the sellers for 
shipment by the sellers. The merchandise involved was sold by the 
sellers at the market price and from time to time, which times were 
agreed upon by the parties to the agreement, the average market price 
less 10 percent was paid by the sellers to the: packers. During the 
time periods concerned, the sellers would pay the packers an arbitrary 
price, usually less than the market price, and when the market price 
received by the sellers was determined, debit and credit memorandums 
would issue between the parties in adjustment of the amounts due 
each pursuant to the agreement. Similar sales transactions by the 
now dissolved California Sea Food Co. and respondent California 
Sea Food Corp. (the packers), and respondent Hunt Foods, Inc., for- 
merly Hunt Bros. Packing Co. (the seller), were not consummated 
under the terms of said agreement in that said parties in such transac- 
tions while commonly owned, controlled, or managed by the herein- 
before and hereinafter named individual respondents concerned 
during the time periods involved, operated on a predetermined com- 
mission, brokerage, compensation, allowance, or discount paid and 
granted by the said now dissolved California Sea Food Co. and re- 
spondent California Sea Food Corp. and received and accepted by said 
respondent Hunt Foods, Inc., formerly Hunt Bros. Packing Co. 

Under the foregoing sales agreement respondent Advance Realty 
Corp. the then California Sea Food Co., Inc., the now dissolved Cali- 
fornia Sea Food Co., the dissolved Val Vita Food Products, Inc., and 
respondent Val Vita Food Products from May 1940 until February 28, 
1943, sold and shipped or caused to be shipped from the State or States 
wherein located in response to the merchandise purchase orders of the 
aforedescribed located buyers thereof, approximately 323,107 cases of 
canned sea food. Following the acquisition by respondent Hunt 
Foods, Inc., the then Hunt Bros. Packing Co. of the operating premises 
of the dissolved Val Vita Food Products, Inc., the said now dissolved 
California Sea Food Co., respondent California Sea Food Corp. and 
respondent Hunt Foods, Inc., formerly Hunt Bros. Packing Co. from 
March 1, 1943 until June 30, 1945, sold and shipped or caused to be 
shipped from the State or States wherein located in response to the 
merchandise purchase orders of the aforedescribed located buyers 
thereof, approximately 320,840 cases of canned sea food valued at 
$2,552,338.01. 

Par. 7, Respondent Hunt Foods, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Delaware, with principal offices located at 1 Drumm Street, 
San Francisco, Calif., executive offices at 3055 Wilshire Boulevard, 
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Los Angeles, Calif., and plants variously located throughout the States 
of California, Oregon, and Washington as follows: 


Fullerton, Calif. San Jose, Calif. 

Hayward, Calif. Modesto, Calif. 

Oakdale, Calif. Fresno, Calif. 

Mountain View, Calif. South San Francisco, Calif. 
Graton, Calif. Scapoose, Oreg. 

Ryde, Calif. Salem, Oreg. 

Campbell, Calif. Puyallup, Wash. 


Respondent Hunt Foods, Inc., owns and controls approximately 70 
percent of the outstanding capital stock of Rocky Mountain Packing 
Corp., a Utah corporation with principal office located at 48 South 
West Temple, Salt Lake City, Utah, and plants at Murray, Manti, 
Tremonton, Ephraim, and Ogden, Utah. Three other wholly owned 
subsidiaries largely preserved for trade value and brand name 
purposes are the following: 

The Winters Canning Co., a California corporation, San Fran- 
cisco, Calif. 

Golden Gate Packing Co., a California corporation, San Fran- 
cisco, Calif. 

Pacific Northwest Canning Co., a Washington corporation, 
Puyallup, Wash. 

The respondent officers and directors of respondent Hunt Foods, 
Inc., are the following respondents: 


INOETOME SintONms == Sess ese Chairman and director. 
MSH Wiancenheimes— a2. ee President and director. 
mrederick KR. Weisman=_——-- 22 = Hxecutive vice president and director. 
Niet MUStisa sae eee Vice president and director.. 
irvine. Goldteder 22525 hs is Vice president. 
Tnaverdevia r tines = A- Stee Treasurer. 

INGA Weer lume sot aS ee Secretary. 

Raver e VGbbeman = =e ee Do. 

Creel OLS CCC te Sarr ete Assistant secretary. 

HUMES SCO O kame aera ee ee Do 

ENE AVITISTO ne tees Ste Sees Do. 

GAWaWiellaceset 25 ax Ss eet Se Do. 

lah 1b. Joe = ee eee Director. 

ER CRIT OOK Gos eee ee Do. 

'Bheodonre Welsman. === a Do. 

WavaduNtay eee ee ela ee ea Do. 


Respondent Hunt Foods, Inc., incorporated in the State of Dela- 
ware April 29, 1945, under the name Hunt Bros. Packing Co., was the 
successor to Hunt Bros. Packing Co., incorporated in the State of 
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California, March 8, 1919, which said corporation in turn succeeded 
Hunt Bros. Co. inpatoeraced 1896 in the State of California. Follow- 
ing the acquisition of the control of respondent Hunt Foods, Inc., the 
ie Hunt Bros. Packing Co. by respondent Val Vita Food Pronets: 
a partnership, and the installation of new corporate management, 
respondent Hunt Foods, Inc., the then Hunt Bros. Packing Co. pur- 
chased and acquired in February 1943, the real estate, plant, equip- 
ment, and other assets of the dissolved Val Vita Food Products, Inc., 
located at Fullerton, Calif. By certificate of amendment filed May 
29, 1945, with the office of the secretary of state, State of Delaware, 
the corporate name Hunt Bros. Packing Co. was changed to Hunt 
Foods, Inc. Respondent Hunt Foods, Inc., during May 1945, ac- 
quired control of Fontana Food Products Co., a California corpora- 
tion located in South San Francisco, Calif. By certificate of agree- 
ment of merger filed November 30, 1945, in the office of the secretary 
of state, State of Delaware, respondent Hunt Foods, Inc., and Cali- 
fornia Conserving Co., Inc., a Nevada corporation with principal 
office located at 1 Drumm Street, San Francisco, Calif. and plants: 
variously located in California and Oregon, were merged into respond- 
ent Hunt Foods, Inc., and the present corporate management was In- 
stalled. Insaid merger with California Conserving Co., Inc., respond- 
ent Hunt Foods, Inc. also acquired complete stock ownership of said. 
California Conserving Co., Inc.’s subsidiaries Pacific Conserving Co. 
and Knight Packing Co., located in California and Oregon, respec- 
tively. During June 1946, respondent Hunt Foods, Inc., purchased 
the properties and brand names of Guggenhime & Co., a Delaware 
corporation located at San Francisco, Calif., and Drew Canning Co., 
Campbell, Calif. 

Respondent Hunt Foods, Inc., the then Hunt Bros. Packing Co., 
from March 1, 1948, until January 31, 1945, pending liquidation by 
the now dissolved California Sea Food Co. of merchandise on hand 
and following the activation of respondent California Sea Food 
Corp. from February 1, 1945, until May 29, 1945, as Hunt Bros. Pack- 
ing Co., and from May 29, 1945, and since as Hunt Foods, Inc., has: 
sold and distributed sea food packed by the said now dissolved Cali- 
fornia Sea Food Co. and by respondent California Sea Food Corp. 
as aforedescribed to and through broker intermediaries and otherwise: 
to buyers located throughout the United States in States other than 
and including the State of California. 

Respondent Hunt Foods, Inc., formerly Hunt Bros. Packing Co.. 
both prior and subsequent to the eke hs of said respondent corpora- 
tion’s management and control by respondent Val Vita Food Products 
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and said partnership’s respondent members has principally been en- 
gaged directly or through controlled subsidiaries in the business of 
processing, canning, manufacturing, bottling, packing, freezing, and 
selling of an extensive line of food products including the following: 


(1) Specialties: Catsup, macaroni, mustards, noodles, pickled 
onions, peppers, pickles, pork and beans, relish, tomato paste and relish, 
various sauces, spaghetti, and vinegars; 

(2) Fruits: Apricots, fruit cocktail and mix, peaches, pears, plums, 
and prunes; 

(3) Vegetables: Tomatoes, tomato juice and puree, asparagus, 
string beans, beets, carrots, corn, peas, new potatoes, and spinach; 

(4) Berries, cherries, jellies, and preserves; 

(5) Frozen foods: Lima beans and peas. 


Merchandise is sold principally under the respondent seller’s brand 
names of “Hunt,” “CHB,” “Val Vita,” “Fontana,” “Twin Peaks,” 
and “Guggenhime”; said respondent has, however, sold and dis- 
tributed said merchandise to buyers under so-called private or buyers’ 
labels or brands owned or controlled by the buyers or other parties 
involved in the transaction other than said respondent seller. Re- 
spondent corporation employs approximately 10,000 persons during 
the peak: season and maintains a force of about 1,000 permanent em- 
ployees. Respondent Hunt Foods, Inc., extensively engages in ad- 
vertising through trade journals, outdoor posters, magazines, news- 
papers, and the radio, and sells and distributes its merchandise 
through the company’s sales organization of salaried salesmen oper- 
ating principally in the State of California, Oregon, Arizona, Wash- 
ington, New Mexico, Utah, Colorado, Texas, and Louisiana, and 
throughout the United States by sale and distribution to and through 
broker intermediaries and otherwise to buyers located in States other 
than and including the State of respondent’s location. Respondent 
Hunt Foods, Inc., in such sales transactions in response to merchandise 
purchase orders received from buyers so located sells and ships or 
causes to be shipped the merchandise involved from the State or 
States wherein located to the buyers thereof in the State or States of 
said buyer’s location. Respondent Hunt Foods, Inc., net sales for the 
fiscal year ending February 28, 1945, were $19,264,000.00, not includ- 
ing the net sales of the hereinbefore described merged California 
Conserving Co., Inc., for 1945 of $10,802,589.00. 

Par. 8. Respondents Advance Realty Corp., formerly California 
Sea Food Co., Inc., a corporation, and its officers and directors; 
California Sea Food Corp., a corporation, and its officers and directors ; 
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Hunt Foods, Inc., formerly Hunt Bros. Packing Co., a corporation, 
and its officers and directors; and Norton Simon, Lucille Ellis Simon, 
Myer Simon, Lucille Evelyn Simon, Frederick R. Weisman, Marcia 
Simon Weisman, Harold C. Brooks, Evelyn Simon Brooks, Norton 
Simon, as guardian of the estate of Robert Ellis Simon, minor, Norton 
Simon, as guardian of the estate of Donald Ellis Simon, minor, Harold 
©. Brooks, as guardian of the estate of Donald Ellis Simon, minor, 
Frederick R. Weisman and Marcia Simon Weisman, as guardians of 
the estate of Richard Lee Weisman, minor, Harold C. Brooks and 
Evelyn Simon Brooks, as guardians of the estate of Linda Joyce 
Brooks, minor, individually and as their interests appeared, as part- 
ners trading and doing business under the fictitious firm name Val 
Vita Food Products, as former officers, directors, and controlling stock- 
holders of Val Vita Food Products, Inc., a corporation now dissolved, 
as partners formerly trading and doing business under the fictitious 
firm name California Sea Food Co., and as controlling stockholders 
of Advance Realty Corp., formerly California Sea Food Co., Inc., 
California Sea Food Corp., and Hunt Foods, Inc., formerly Hunt 
Bros. Packing Co., in the transactions during the time periods in 
the manner and under the circumstances hereinbefore set forth, paid 
and granted commissions, brokerage, or other compensation, allow- 
ances, or discounts in lieu thereof, to the other parties to such trans- 
actions and to agents, representatives, and other intermediaries 
therein acting in fact for or in behalf or subject to the direct or indi- 
rect control of parties other than the said respondents. 

Par. 9. The payment and granting by the respondents concerned, 
and hereinbefore named and set out, of the commissions, brokerage, 
or other compensation, allowances, or discounts in lieu thereof in the 
transactions during the time periods in the manner and under the cir- 
cumstances hereinbefore set forth, to the other parties to such trans- 
actions and to agents, representatives and other intermediaries therein 
acting in fact for or in behalf or subject to the direct or indirect con- 
trol of parties other than the said respondents, were made in the course 
of commerce as that term is defined in the Clayton Act, as amended, 
and are violative of subsection (c) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act (U.S. C. title 16, sec. 13), 
approved June 19, 1936. 


Report, Frxprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
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les, and for other purposes,” approved October 15, 1914, (the Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (the 
Robinson-Patman Act) (15 U.S. C. sec. 13), the Federal Trade Com- 
mission on October 17, 1946, issued and subsequently served its com- 
plaint in this proceeding upon the parties respondent named in the 
caption hereof, charging said respondents with violation of the provi- 
sions of subsection (c) of section 2 of said Clayton Act, as amended. 
The respondents filed their answers to the complaint on December 9, 
1946, and on January 16, 1947, a trial examiner of the Commission was 
duly designated and appointed to take testimony and receive evidence 
in the proceeding. During a hearing held March 3 to March 6, 1947, 
the respondents, by their attorneys, filed with the trial examiner mo- 
tions to withdraw their answers dated December 9, 1946, and to sub- 
stitute in heu thereof answers dated March 6, 1947, which were attached 
thereto, and on September 12, 1947, these motions were granted by 
the Commission. In the substitute answers all of the respondents 
except Hunt Foods, Inc., and its officers and directors, admitted all 
of the allegations of the complaint, and respondents Hunt Foods, Inc., 
and its officers and directors admitted all of said allegations except 
those contained in paragraphs 7, 8, and 9. Respondents Hunt Foods, 
Inc., and its officers and directors in addition attached to their substi- 
tute answers a stipulation of facts, which was executed by counsel for 
these respondents and counsel supporting the complaint, covering all 
of the facts not admitted. In said substitute answers all of the re- 
spondents waived all intervening procedure, including the taking of 
testimony, and expressly agreed that the Commission may proceed 
upon the complaint, the substitute answers, briefs, and oral argument 
of counsel, to make its findings as to the facts, including inferences 
and conclusions based thereon, and enter its order disposing of the 
proceeding. Thereafter, this proceeding regularly .came on for final 
hearing before the Commission upon the complaint, the respondents’ 
substitute answers, the aforesaid stipulation of facts, briefs, and oral 
argument of counsel; and the Commission, having duly considered the 
matter and being now fully advised in the premises, makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Advance Realty Corp. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of California, with its office and principal place of 
business located at 1275 West Seventh Street, Long Beach, Calif. 


160 FEDERAL TRADE COMMISSION DECISIONS 


Findings 45 F. T.C. 


This respondent was incorporated May 18, 1940, under the name 
California Sea Food Co., Inc., and through a change in its name 
effected November 2, 1944, became Advance Realty Corp. The officers 
and directors of said corporation are the following individuals: 


MyeGeS MON 22 - e ee ee President and director. 
Hivelyn® Simon) Brooks=== 2222 === __ = Secretary, treasurer and director. ~ 
red MeCyere ase Fe ee ee ee ees Director. 


The preferred stock of the corporation is owned and controlled by 
the following individuals: Myer Simon, Lucille Evelyn Simon, Lucille 
Ellis Simon, and Norton Simon; 


and the common stock of said corporation is held and controlled by 
the following parties: 


INOECOM S10 OD a= Settee a ene ee As guardian of the estate of Robert Ellis 
Simon, a minor. 
Harold; CyBro0ks =: 22252 S322 Sees As guardian of the estate of Donald Hillis 


Simon, a minor. 
Harold C. Brooks and Evelyn Simon As guardians of the estate of Linda Joyce 


Brooks. Brooks, a minor. 
Frederick R. Weisman and Marcia As guardians of the estate of Richard Lee 
Simon Weisman. Weisman, a minor. 


From the date of its incorporation until November 30, 1941, re- 
spondent Advance Realty Corp., then operating under the name 
California Sea Food Co., Inc., was engaged in the business of pack- 
ing sea food. During ae Berio oe time, said respondent, acting 
under a sales agreement with Val Vita Food Products, Inc., a Cali- 
fornia corporation now dissolved but then located at Fullerton, Calif., 
packed sea food for sale by the said Val Vita Food Products, Inc., to 
and through broker intermediaries, and otherwise, to buyers located 
throughout the United States. 

On aeceaber 1, 1941, respondent Advance Realty Corp., the then 
California Sea Food Got Inc., discontinued the aforesaid business 
activity and disposed of its packing plant and equipment by sale to the 
California Sea Food Co., a partnership duly registered in the office 
of the county clerk, Los Angeles County, city of Los Angeles, State of 
California, and doing business under the fictitious firm name laws of 
said State. The office and principal place of business of this company 
was located at 1275 West Seventh Street, Long Beach, Calif., this being 
the same location as the place of business of respondent Advance Realty 
Corp., and the partnership was composed of the following persons: 
Norton Simon, acting individually and as guardian of the estates of 
Robert Ellis Simon and Donald Ellis Simon, minors; Meyer Simon; 
Harold Brooks, and Evelyn Simon Brooks, as guardians of the estate 
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of Linda Joyce Brooks, a minor; and Frederick R. and Marcia Simon 
Weisman, as guardians of the estate of Richard Lee Weisman. 

From December 1, 1941, until November 30, 1942, this company, act- 
ing under a sales agreement with Val Vita Food Products, Inc., a Cali- 
fornia corporation of Los Angeles, Calif., packed sea food for sale and 
distribution by the said Val Vita Food Products, Inc., to and through 
broker intermediaries, and otherwise, to buyers located throughout the 
United States. From December 1, 1942, until February 28, 1943, said 
company packed sea food for sale and distribution by respondent Val 
Vita Food Products, a partnership hereinafter more fully described, 
to and through broker intermediaries, and otherwise, to buyers located 
throughout the United States; and from February 28, 1943, until Jan- 
uary 31, 1945, said company packed sea food for sale and distribution 
by respondent Hunt Foods, Inc., then Hunt Bros. Packing Co., to and 
through broker intermediaries, and otherwise, to buyers located 
throughout the United States. 

On or about February 1, 1945, the said California Sea Food Co. dis- 
posed of its packing plant and equipment by sale to respondent Cali- 
fornia Sea Food Corp., and on or about July 1, 1946, the company was 
dissolved. 

Par. 2. Respondent California Sea Food Corp. is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of California. This respondent was incorporated No- 
vember 4, 1944, and it maintains its office and principal place of busi- 
ness at 1275 West Seventh Street, Long Beach, Calif., this being the 
same location as the place of business of respondent Advance Realty 
Corporation. The officers and directors of said corporation are: 


Myers Sim one stess nt ss Sees Ee oes President and director. — 
Ered (Stern Meyer_22- === 25 Vice president. 

Gilbert) -Ripwarstes 2 = 2 Secretary and treasurer. 
George-J., Lapper- ===. =. Director. 

VV ere IS HN Cla eee er sy Do. 


and the corporation’s common stock and first trust sinking fund 10-year 

bonds are held and controlled by the following individuals, being 

the former members of the now dissolved California Sea Food 

Company : 

INOrton Simmons a=--- =~ Individually and as guardian of the estates of Robert 
Ellis Simon and Donald Ellis Simon, minors. 

Harold Brooks and Evelyn As guardians of the estate of Linda Joyce Brooks, a 


Simon Brooks. minor. 
Frederick R. Weismanand As guardians of the estate of Richard Lee Weisman, 
Marcia Simon Weisman. a minor, and 


Myer Simon. 
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This respondent, having acquired the sea-food packing plant and 
equipment of California Sea Food Co., from February 1, 1945, until 
May 29, 1945, was engaged in packing sea food for sale and distribu- 
tion by respondent Hunt Bros. Packing Co. to buyers located through- 
out the United States. Since May 29, 1945, said respondent has packed 
sea food for sale and distribution as aforesaid by respondent Hunt 
Foods, Inc. 

Par. 8. Respondent Val Vita Food Products is a partnership duly 
registered in the office of the county clerk, Orange County, city of 
Santa Ana, State of California, and doing business under the fictitious 
firm name laws of said State, with its office and principal place of 
business now located at 3055 Wilshire Boulevard, Los Angeles, Calif. 
This firm’s certificate of business was filed on December: 1, 1942, and 
the members of the partnership are the following individuals: 

Norton Simon, individually and as guardian of the estates of Robert 
Ellis Simon and Donald Ellis Simon, minors. 

Lucille Ellis Simon. 

Myer Simon. 

Lucille Evelyn Simon. 

Marcia Simon Weisman, and 

Evelyn Simon Brooks. 

Respondent Val Vita Food Products, from December 1, 1942, until 
February 28, 1943, was engaged in liquidating the affairs of Val Vita 
Food Products, Inc., a California corporation, with its office and prin- 
cipal place of business located in Fullerton, Calif., which corporation 
was dissolved November 30, 1942, and which corporation itself was 
the successor to another corporation of the same name which had been 
dissolved January 8, 1939. Val Vita Food Products, Inc., the cor- 
poration dissolved November 380, 1942, from May 1940 until the date 
of its dissolution, was engaged in the sale and distribution to and 
through brokers, and otherwise, throughout the United States of: sea 
food packed by respondent Advance Realty Corp., then California 
Sea Food Co., Inc., and respondent Val Vita Food Products, the 
partnership, while liquidating the affairs of said corporation, sold 
and distributed to and through brokers, and otherwise, throughout 
the United States sea food packed by the partnership California Sea 
Food Co. 

The corporate officials of Val Vita Food Products, Inc., the corpora- 
tion dissolved November 80, 1942, were the following individuals: 


Worton, Simonet 26 2a ait Ree ees President. 
Marcia Simon Weisman_____________ Vice President. 
HivelynoS limon stoo ka ee serene Treasurer, and 


Frederick R. Weisman______________. Secretary. 
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and the corporate stock of this corporation was owned or controlled 
by the following persons: 

“Norton Simon, individually and as guardian of the estates of Robert 
Ellis Simon and Donald Ellis Simon, minors. 

Lucille Ellis Simon. 

Myer Simon. 

Lucille Evelyn Simon. 

Marcia Simon Weisman, and 

Evelyn Simon Brooks. 


Par. 4. Respondent Hunt Foods, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Delaware, with principal offices located at No. 1 Drumm 
Street, San Francisco, Calif., executive offices at 3055 Wilshire Boule- 
vard, Los Angeles, Calif., and plants located throughout the States 
of California, Oregon, and Washington. The officers and directors 
of said respondent are the following individuals: 


NOrtOnastmoOners 22 ee ee, Chairman and director. 
MEE aVWianeyennetm ss see See a President and director. 
Frederick R. Weisman__________. Executive vice president and director. 
Wire Stee sh Stic cee oe ee, Vice president and director. 
Ppyiney GOldred 6 sere Se ee ee Vice president. 

iImavarde Martine ws 2 tes eek Treasurer. 

INS AR Sei Se eens ree Secretary. 

Edward Mittelman______________ Do. 

Gite Bonstcelasee. Bee rhea Assistant secretary. 

13, Re COG ae eee Do 

25 ARON SAU HO) Nee Ne = are ees See Do 

Gon ee Valin COmeee eae ee Do. 

eee an tines ates a ee Director. 

EA CH BOOKS aS AUC SI: Do. 

Mheodore Weisman=_---- = ===. Do. 

Davidenia y= 2s ets oe Seer Ss Do. 


Respondent Hunt Foods, Inc., was incorporated April 25, 1945, un- 
der the name Hunt Bros. Packing Co., and was the successor to Hunt 
. Bros. Packing Co., a corporation incorporated in the State of Cali- 
frnia March 8, 1919, which corporation had in turn succeeded Hunt 
Bros. Co., a California corporation incorporated in 1896. In the early 
part of 1948, full control of this respondent was acquired by respond- 
ent Val Vita Food Products, and in February 1943 the real estate, 
plant, equipment, and other assets of Val Vita Food Products, Inc., 
the corporation dissolved November 30, 1942, were transferred to it. 
In May 1945 the corporate name of Hunt Bros. Packing Co. was 
changed to Hunt Foods, Inc., and subsequent to that date respondent 


866412—51 14 
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Hunt Foods, Inc., through various purchases, mergers, and otherwise, 
acquired the ownership or control of Fontana Food Products, a Cali- 
fornia corporation located in San Francisco, Calif., California Con- 
serving Co., Inc., a Nevada corporation, with principal office located 
at No: 1 Drumm Street, San Francisco, Calif., and plants variously 
located in California and Oregon, and this company’s two subsidiaries, 
Pacific Conserving Co. and Knight Packing Co., located respectively 
in California and Oregon, Guggenhime & Co., a Delaware corporation, 
located in'San Francisco, Calif., and Drew Canning Co. of Campbell, 
Calif. Respondent Hunt Foods, Inc., also owns and controls approxi- 
mately 70 percent of the outstanding capital stock of Rocky Mountain 
Packing Corp., a Utah corporation, with principal office located at 
48 South West Temple, Salt Lake City, Utah, and plants at Murray, 
Manti, Tremonton, Ephraim, and Ogden, Utah, and is the owner of 
the following subsidiaries, which are preserved largely for trade value 
and brand name purposes: 


The Winters Canning Co., a California corporation, San Francisco, 
Calif. 

Golden Gate Packing Co., a California corporation, San Francisco, 
Calif. 

Pacific Northwest Canning Co., a Washington corporation, Puyal- 


lup, Wash. 


Respondent Hunt Foods, Inc., formerly Hunt Bros. Packing Co., 
both prior and subsequent to the acquisition of control over it by re- 
spondent Val Vita Food Products, has been engaged directly or 
through controlled subsidiaries in the business of processing, canning, 
manufacturing, bottling, packing, freezing, and selling an extensive 
line of food products, including fruits, vegetables, berries, frozen 
foods, and specialities. These products are sold principally under this 
respondent’s brand names of “Hunt,” “CHB,” “Val Vita,” “Fontana,” 
“Twin Peaks,” and “Guggenhime.” Said respondent, however, has 
sold and distributed some of its merchandise to buyers under so-called 
private or buyers’ labels or brands, which are owned or controlled by - 
the buyers or other parties involved in the transactions other than the 
seller. The corporation employs approximately 10,000 persons dur- 
ing the peak season and maintains a force of about 1,000 permanent 
employees. It engages extensively in advertising through trade jour- 
nals, outdoor posters, magazines, newspapers, and over the radio, and 
it sells and distributes its merchandise through the company’s sales 
organization of salaried salesmen operating principally in the western 
and southwestern parts of the United States, and otherwise, to buyers 
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located throughout the whole country. Respondent Hunt Foods, Inc., 
in such sales transactions, in response to merchandise purchase orders 
received from the buyers, sells and ships or causes to be shipped the 
merchandise involved from the State or States wherein located to the 
buyers thereof at their respective points of location. The net sales 
of respondent Hunt Foods, Inc., for the fiscal year ending February 
28, 1945, were $19,264,000, not including the net sales of the California 
Conserving Co., Inc., for 1945, of $10,802,589. 

Respondent Hunt Foods, Inc., from March 1, 1948, until May 29, 
1945, as Hunt Bros. Packing Co., and since May 29, 1945, as Hunt 
Foods, Inc., has sold and distributed to buyers located throughout the 
United States sea food packed by the now dissolved California Sea 
Food Co. and by respondent California Sea Food Corp. 

Par. 5. In connection with the sale and distribution of sea food 
during the time periods mentioned and in the manner and under the 
circumstances herein set forth, the respondents Advance Realty Corp., 
formerly California Sea Food Co., Inc., a corporation, and its officers 
and directors, California Sea Food Corp., a corporation, and its officers 
and directors, Hunt Foods, Inc., formerly Hunt Bros. Packing Co., a 
corporation, and its officers and directors, and Norton Simon, indi- 
vidually and as guardian of the estates of Robert Ellis Simon and 
Donald Ellis Simon, minors, Lucille Ellis Simon, Myer Simon, Lucille 
Evelyn Simon, Frederick R. Weisman, Marcia Simon Weisman, Har- 
old C. Brooks, individually and as guardian of the estate of Donald 
Ellis Simon, a minor, Evelyn Simon Brooks, Frederick R. Weisman, 
and Marcia Simon Weisman, as guardians of the estate of Richard Lee 
Weisman, a minor, Harold C. Brooks and Evelyn Simon Brooks, as 
guardians of the estate of Linda Joyce Brooks, a minor, individually 
and as their interests appeared, as partners trading and doing business 
under the fictitious firm name Val Vita Food Products, as former 
officers, directors, and controlling stockholders of Val Vita Food 
Products, Inc., a corporation, now dissolved, as partners formerly 
trading and doing business under the fictitious firm name California 
Sea Food Co., and as controlling stockholders of Advance Realty 
Corp., formerly California Sea Food Co., Inc., California Sea Food 
Corp. and Hunt Foods, Inc., formerly Hunt Bros. Packing Co., have 
paid and granted commissions, brokerage, or other compensation, 
allowances or discounts in lieu thereof, to the other parties to such 
transactions and to agents, representatives, and other intermediaries 
therein acting in fact for or in behalf or subject to the direct or indirect 
control of parties to such transactions other than said respondents. 
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Par. 6. Respondent Hunt Foods, Inc., while admitting that it 
formerly made sales of merchandise in connection with which it paid 
commissions or brokerage to the other parties to the transactions, or 
to agents or intermediaries therein acting’ subject to the control of 
parties thereto other than Hunt Foods, Inc., by way of mitigation, says 
that in February 1943, it was completely reorganized, with resulting 
changes in business policies and practices, including, among other 
things, an immediate cessation of the practice of packing its mer- 
chandise under labels other than its own, and that thereafter the 
practice of making.payments of commissions or brokerage to pur- 
chasers or their agents was discontinued. The record shows, however, 
that up to July 1946 this practice had not been completely abandoned 
in connection with the sale of sea-food products, and that up to Oc- 
tober 1946 the practice had not been abandoned in connection with the 
sale of merchandise other than sea food. Between February 1943 
and the latter part of 1946, there were a number of transactions in 
which this respondent sold sea food and other merchandise to so-called 
organizational buyers, which represented the purchasers rather than 
the seller, and on which Hunt Foods, Inc., the seller, granted broker- 
age or commissions. There were, during the same period of time, a 
number of other transactions in which Hunt Foods, Inc., invoiced 
merchandise to brokers in the brokers’ own names, drew drafts upon 
such brokers for the purchase price of the merchandise sold, less 
brokerage commissions, and in which transactions the merchandise 
was thereafter stored in the brokers’ own warehouses and later sold 
by such brokers as their own merchandise to purchasers whose only 
dealings were with the brokers. It appears, therefore, that up to 
October 1946 at least, respondent Hunt Foods, Inc., in connection with 
the sale of its sea-food products and other merchandise, did in some of 
its transactions pay brokerage or commissions to the purchasers or 
to their agents or representatives. 

These facts Hunt Foods, Inc., concedes to be true, but it contends 
that during the period from February 1943 to October 1946 the trans- 
actions in which brokerage was paid to purchasers or their agents 
amounted to less than 1 percent of Hunt’s total volume of business, 
and that in the circumstances the public interest does not require 
further corrective action. This line of argument is not convincing. 
The complaint alleges, and Hunt Foods, Inc., in its answer admits, 
that for the fiscal year ending February 28, 1945, Hunt’s net sales, not 
‘ncluding net sales of $10,802,589 made by California Conserving Co., 
Inc., the complete stock ownership of which was acquired by Hunt in 
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1945, was $19,264,000. Thus, even less than 1 percent of Hunt’s total 
sales for the period February 1943 to October 1946 was undoubtedly 
a very substantial number of transactions and involved a very sub- 
stantial amount of dollar volume of business. It appears, moreover, 
that during all of the time periods involved in this proceeding the 
controlling stockholders of Hunt Foods, Inc., formerly Hunt Bros. 
Packing Co., were the same individuals who, during the same time 
periods, operated as partners under the names Val Vita Food Products 
and California Sea Food Co., and during the same time periods were 
officers, directors, and controlling stockholders of Val Vita Food 
Products, Inc., California Sea Food Corp. and Advance Realty Corp., 
formerly California Sea Food Co., Inc. In these circumstances, even 
if Hunt Foods, Inc., has now abandoned the illegal practices com- 
plained of, this fact does not affect the Commission’s duty to proceed 
in the manner prescribed by the statute. 


CONCLUSION 


The paying and granting by the respondents herein, under the 
circumstances and in the manner aforesaid, of brokerage fees, com- 
missions, or allowances in lieu thereof, to the other parties to sales 
transactions made in the course cf commerce and to agents, represen- 
tatives, and other intermediaries in such transactions acting for or 
in behalf or subject to the direct or indirect control of parties to such 
transactions other than said respondents, constitute violations of sub- 
section (c) of section 2 of the Clayton Act, as amended. 


ORDER TO. CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the substitute answers 
of the respondents, a stipulation of facts executed by counsel for 
respondents, Hunt Foods, Inc., its officers and directors, and counsel 
supporting the complaint, briefs in support of and in opposition to 
the allegations of the complaint, and oral argument of counsel; and 
the Commission having made its findings as to the facts and its con- 
clusion that the respondents have violated the provisions of subsection 
(c) of section 2 of an act of Congress entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (the Clayton Act), as 
amended by an act of Congress approved June 19, 1936 (the Robinson- 
Patman Act) (15 U.S. C. Sec. 18) : 
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It is ordered, That the respondents Advance Realty Corp., a cor- 
poration, and its officers and directors, California Sea Food Corp., a 
corporation, and its officers and directors,.Hunt Foods, Inc., a cor- 
poration, and its officers and directors, and Norton Simon, Lucille 
Ellis Simon, Myer Simon, Lucille Evelyn Simon, Frederick R. Weis- 
man, Marcia Simon Weisman, Harold C. Brooks, Norton Simon, as 
guardian of the estate of Robert Ellis Simon, a minor, Harold C. 
Brooks, as guardian of the estate of Donald Ellis Simon, a minor, 
Frederick R. Weisman and Marcia Simon Weisman, as guardians 
of the estate of Richard Lee Weisman, a minor, Harold C. Brooks 
and Evelyn Simon Brooks, as guardians of the estate of Linda Joyce 
Brooks, a minor, individually and as partners trading and doing 
business under the fictitious firm name Val Vita Food Products, and 
as controlling stockholders of Advance Realty Corp., California Sea 
Food Corp., and Hunt Foods, Inc., and said respondents’ agents, 
representatives, and employees, directly or through any corporate or 
other device, in or in connection with the sale of sea food products or 
other merchandise in commerce, as “commerce” is defined in the 
aforesaid Clayton Act, as amended, do forthwith cease and desist 
from: 

Paying or granting, directly or indirectly, upon or in connection 
with any transaction involving the sale of sea food products or other 
merchandise, anything of value as a commission, brokerage, or other 
compensation, or any allowance or discount in lieu thereof 

(a) To any buyer in any such transaction ; 

(6) To any agent, representative or other intermediary acting for 
or in behalf of any party to any such transaction other than the re- 
spondents; or 

(c) To any agent, representative or other intermediary subject to 
the direct or indirect control of any party to any such transaction 
other than the respondents. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MaArrer oF 


MID-WEST PRODUCTS (FORMERLY MID-WEST 
RESEARCH LABORATORY) 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5300. Complaint, Mar. 28, 1945—Decision, Aug. 17, 1948 


A research laboratory or a laboratory, as considered in connection with serums 
and medicinal preparations, means a place appropriately equipped and de- 
voted to experimental studies in medicinal or pharmaceutical science and 
the application of medical and pharmaceutical principles in an endeavor to 
develop and to verify knowledge by tests and analyses of drugs or medicinal 
preparations by persons skilled in those arts. 


There is a preference on the part of a substantial portion of the purchasing public 
for dealing with the manufacturer of products, and a preference for dealing 
with a concern which maintains and operates a research laboratory or a 
laboratory in connection with its business, or produces the medicinal prepara- 
tions which it sells. 


Where a corporation engaged in the interstate sale and distribution of serums 
and medicinal preparations for the treatment of poultry and domestic 
animals— 

(a) Falsely represented through the use of the words ‘Research Labora- 
tory” in its corporate name, and display thereof on its stationery and letter- 
heads and in booklets and other advertising media, that it owned, operated 
or controlled a research laboratory or a laboratory ; and 

(b) Falsely represented, through the subsequently discontinued use of 
the word “manufacturers” on its letterheads and otherwise, that it owned, 
operated or controlled a factory or factories wherein the preparations listed 
in the statement which followed, were manufactured and that it was the 
manufacturer thereof ; 

The facts being that the sale of serums and bacterins purchased from other 
concerns, constituted the major portion of its business and it never owned, 
operated or controlled any plant or factory wherein they were manufactured ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that it was the manufacturer of 
all the preparations it sold, and that it owned, operated or controlled a 
research laboratory in connection with the production thereof; as a result 
whereof said public purchased large quantities of said preparations: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and receptive 
acts and practices in commerce. 


Before Mr. Clyde M. Hadley, trial examiner. 
Mr. Joseph Callaway for the Commission. 
Clem & Miller, of Sioux City, Ia., for respondent. 
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CoMPLAINT * 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Mid-West Research 
Laboratory, a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrapu 1. Respondent Mid-West Research Laboratory is a 
corporation organized and existing under and by virtue of the laws 
of the State of Iowa, with its principal place of business at 3806 Floyd 
Avenue, Sioux City, Iowa. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in the sale and distribution of serums and medicinal 
preparations for the treatment of poultry and domestic animals. 

In the course and conduct of its business, the respondent causes its 
preparations, when sold, to be transported from its place of business 
in the State of Iowa to the purchasers thereof located in various other 
States of the United States, Respondent maintains and at all times 
mentioned herein has maintained a course of trade in said preparations 
in commerce among and between the various States of the United 
States. 

Par. 3. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its preparations in commerce, 


1The Commission on March 5, 1948, issued an order substituting Mid-West Products, a 
corporation, as respondent in-place of Mid-West Research Laboratory, a corporation, as 
follows: 

This matter came before the Commission for its consideration of a motion filed by counsel 
Supporting the complaint wherein it was stated (1) that since the complaint in this pro- 
seeding was issued the respondent has changed its name from Mid-West Research Laboratory 
to Mid-West Products, and (2) that counsel supporting the complaint and counsel for 
respondent have stipulated on the record that the proceeding may be conducted against 
the respondent under the name Mid-West Products with the same force and effect as if an 
amended complaint had been issued. Counsel supporting the complaint therefore moved 
the Commission (1) to substitute Mid-West Products, a corporation, as respondent herein 
for Mid-West Research Laboratory, a corporation, and (2) that all evidence heretofore 
taken in the proceeding be made to apply to the said Mid-West Products and to have the 
same force and effect as if the complaint had been issued in the name of Mid-West Products 
in the first instance. 

It appearing to the Commission that a copy of this motion was served on counsel for 
respondent on December 14, 1947, and that no answer or objection thereto has been filed ; 
and, 

The Commission being of the opinion that the requested substitution may be desirable 
in order to avoid possible confusion : 

It is ordered, That Mid-West Products, a corporation, be, and it hereby is, substituted 
as a respondent herein for Mid-West Research Laboratory, a corporation. 

It is further ordered, That all evidence heretofore received in this proceeding shall be 
applicable to the said Mid-West Products and shall have the same force and efiect as if the 
complaint had been issued in the name of Mid-West Products originally. 
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respondent has made and is now making false and misleading repre- 
sentations as to its business status. By soliciting the sale of and selling 
and distributing its preparations under the corporate name of Mid- 
West Research Laboratory and by using said corporate name on its 
stationery and billheads and in booklets and other advertising media, 
respondent has represented and now represents that it owns, operates 
or controls a research laboratory or laboratory within the common 
and usual meaning of the words, when used in connection with the 
preparation of drugs and medicinal preparations, that is, a place 
or places appropriately equipped for and devoted to experimental 
study in medicinal or pharmaceutical science and the application of 
medical and pharmaceutical principles in an endeavor to develop and 
to verify knowledge by the testing and analysis of drugs or medicinal 
preparations by persons skilled in those arts. 

In truth and in fact, respondent neither owns, operates or controis 
a research laboratory or a laboratory. 

Par. 4. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of its medicinal preparations in com- 
merce, respondent has made other false and misleading representa- 
tions as to its business status by means of statements on its letterheads 
and otherwise. A typical statement is as follows: 

Manufacturers and Distributors: 

Bacterins and Denver Serum 

Mineral and Regulators 

Worm Oils and Medicated Oils 

Tonics and Antiseptics 

Worm Tablets for Poultry, 

Swine and Sheep. 

Par. 5. Through the use of the word “Manufacturers” respondent 
has represented and now represents that it owns, operates, or controls 
a factory or factories wherein the preparations listed in said state- 
ment are manufactured, and that respondent is the manufacturer of 
such preparations. In truth and in fact, respondent is not the manu- 
facturer of any substantial portion of said preparations, nor does it 
own, operate, or control any factory wherein is manufactured any 
substantial portion thereof. On the contrary, respondent purchases 
practically all of the preparations offered for sale and sold by it from 
others. 

Par. 6. There is a preference on the part of a substantial portion 
of the purchasing public for dealing with the manufacturer of prod- 
ucts sold by it and a preference for dealing with a concern which 
maintains and operates a research laboratory, or a laboratory, in 
connection with its business. 
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Par. 7. The use by the respondent of the word “Manufacturer” 
and the term “Research Laboratory” as above set forth has had and 
now has the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that the respondent is the manufacturer of the prepara- 
tions listed in its advertising matter and’ that it maintains and oper- 
ates a research laboratory in connection with its business and into the 
purchase of its said preparations, in commerce, because of such erro- 
neous and mistaken belief. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FrnpinGs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 28, 1945, issued and sub- 
sequently served its complaint in this proceeding upon the respondent 
Mid-West Products (formerly Mid-West Research Laboratory), a 
corporation, charging said respondent with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that act. After the issuance of said complaint and the filing of 
respondent’s answer thereto, testimony and other evidence in support 
of and in opposition to the allegations of the complaint were intro- 
duced before a trial examiner of the Commission theretofore duly des- 
ignated by it and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission upon the 
complaint, the answer thereto, testimony and other evidence, the trial 
examiner’s recommended decision, and brief of counsel in support of 
the complaint (no brief having been filed on behalf of respondent and 
oral argument not having been requested); and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 


makes this its findings as to the facts and its conclusion drawn there- 
from. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, Mid-West Products, is a corporation 
organized and existing under and by virtue of the laws of the State 
of Iowa, with its principal place of business located at 38.6 Floyd 
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Avenue, Sioux City, Iowa. At the time of the issuance of the com- 
plaint the name of this respondent was Mid-West Research Laboratory, 
but said respondent, by resolution of its board of directors and by 
otherwise complying with the laws of the State of Iowa, has now 
changed its name to that of Mid-West Products. The record contains a 
stipulation by counsel for respondent and counsel supporting the com- 
plaint to the effect that this proceeding may be conducted against the 
respondent under the name Mid-West Products with the same force 
and effect as if an amended complaint had been issued, and on March 5, 
1948, the Commission, by formal order, substituted Mid-West Prod- 
ucts, a corporation, as the respondent herein for Mid-West Research 
Laboratory. 

The respondent is now and for more than 2 years last past has been 
engaged in the sale and distribution of serums and medicinal prepara- 
tions for the treatment of poultry and domestic animals. 

Par. 2. In the course and conduct of its business, the respondent 
causes the aforesaid preparations, when sold, to be transported from 
its place of business in the State of Iowa to purchasers thereof at 
their respective points of locations in various States of the United 
States other than Iowa; and the respondent maintains and at all times 
mentioned herein has maintained a regular course of trade in said 
preparations in commerce among and between the various States of 
the United States. 

Par. 3. For the purpose of inducing the purchase of its serums 
and medicinal preparations in commerce, the respondent, for more 
than 1 year prior to the issuance and service of the complaint herein, 
solicited the sale and sold and distributed its preparations under its 
corporate name Mid-West Research Laboratory, and used said cor- 
porate name on its stationery and letterheads and in booklets and 
other advertising media. By such use of said corporate name, the 
respondent represented that it owned, operated, or controlled a re- 
search laboratory or a laboratory, that is, a place appropriately 
equipped and devoted to experimental study in medicinal or pharma- 
ceutical science and the application of medical and pharmaceutical 
principles in an endeavor to develop and to verify knowledge by tests 
and analyses of drugs or medicinal preparations by persons skilled 
in those arts. In truth and in fact, the respondent has never owned, 
operated, or controlled any laboratory, research or otherwise. Its 
representations to the contrary were wholly false and misleading. 

Par. 4. In promoting the sale of its medicinal preparations in 
commerce the respondent, by means of statements on its letterheads 


‘ 
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and otherwise, has made further representations concerning its 
business status as follows: 


MANUFACTURERS & DISTRIBUTORS : 


BACTERINS AND DENVER SERUM 
MINERALS AND REGULATORS 
WORM OIL AND MEDICATED OILS 
DISINFECTANTS AND SPRAYS 
TONICS AND ANTISEPTICS 


WORM TABLETS FOR POULTRY, 
SWINE AND SHEEP 


Par. 5. Through the use of the word “Manufacturers” (which the 
respondent has discontinued since the complaint was issued), the re- 
spondent represented that it owned, operated, or controlled a factory 
or factories wherein the preparations listed in said statement were 
manufactured, and that the respondent was the manufacturer of such 
preparations. In truth and in fact, the sale of serums and bacterins 
purchased from other concerns constitutes and has constituted the 
major portion of the respondent’s business. The respondent does not 
now, nor has it ever, owned, operated or controlled any plant 
or factory wherein such preparations were or are manufactured. ‘The 
respondent’s representation to the contrary was therefore false and 
deceptive. 

Par. 6. There is a preference on the part of a substantial portion 
of the purchasing public for dealing with the manufacturer of prod- 
ucts and a preference for dealing with a concern which maintains 
and operates a research laboratory or a laboratory in connection with 
its business of producing the medicinal preparations which it sells. 

Par. 7. The use by the respondent of the word “Manufacturers” 
and of the term “Research Laboratory,” as above set forth, has had the 
tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that the 
respondent was the manufacturer of all the preparations it sells, and 
into the erroneous and mistaken belief that the respondent owned, 
operated, or controlled a research laboratory or a laboratory in con- 
nection with the production of such preparations. Asa result of such 
erroneous and mistaken belief so engendered, the public has purchased 
large quantities of the respondent’s preparations. 


CONCLUSION 


The acts and practices of the respondent as herein found were all 
to the prejudice and injury of the public and constituted unfair and 
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deceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, testimony and other evidence in support of and in opposi- 
tion to the allegations of the complaint taken before a trial examiner 
of the Commission theretofore duly designated by it, the trial exami- 
ner’s recommended decision, and brief of counsel in support of the 
complaint (no brief having been filed on behalf of respondent and oral 
argument not having been requested) ; and the Commission having 
made its findings as to the facts and its conclusion that the respondent 
has violated the provisions of the Federal Trade Commission Act: 

[t ts ordered, That the respondent, Mid-West Products (formerly 
Mid-West Research Laboratory), a corporation, and its officers, 
agents, representatives, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
or distribution of serums and medicinal preparations in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from : 

1. Using the words “Research Laboratory” or the word “Labora- 
tory,” or any other word or term of similar import or meaning, in its 
corporate or trade name, or in any manner, to describe its business 
status, unless and until it owns and operates an appropriately 
equipped laboratory for the compounding and testing of the prepa- 
rations it offers for sale and where research work is conducted by 
trained technicials as a part of its business. 

2. Representing, through the use of the word “Manufacturer” or 
through the use of any other word or term of similar import or mean- 
ing, that the respondent is the manufacturer of any products sold by it 
which are not made in a plant or factory actually owned and operated 
or directly and absolutely controlled by the respondent. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 


complied with this order. 
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In tor Marrer or 


WILLIAM R. WARNER & COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4770. Complaint, June 5, 1942—Decision, Aug. 25, 1948 


Where a corporation engaged in the interstate sale and distribution of its laxative 
preparation “Agarol”; in various advertising statements— 

Represented through use of said trade name “Agarol” and the word “agar agar” 
therein, that said preparation contained agar agar in sufficient quantities to j 
produce an independent laxative effect ; 

The fact being that while said product was a laxative, it did not contain any 
agar agar, and no therapeutic effects, therefore, could be attributed thereto 
by reason of any agar agar content; and while it did contain agar gel, a 
derivative of agar agar, Said ingredient likewise produced no independent 
laxative action ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that said preparation contained agar agar in 
quantities sufficient to produce independent laxative action, and thereby in- 
ducing purchases of substantial quantities thereof, and with capacity and 
tendency so to do: 

Held, That such acts and practices, under the circumstances set forth, were to the 
prejudice and injury of the public and constituted unfair and deceptive acts 
and practices in commerce. 


In said proceeding in which the complaint charged also that respondent’s adver- 
tisements concerning said preparations, constituted false advertisements for 
the reason that they failed to reveal certain facts as to potential danger in the 
use thereof to individuals suffering from abdominal pains or other symptoms 
of appendicitis, and that continued use might result in dependence on laxa- 
tives, the Commission was unable to find that the potential danger in the 
use thereof was serious or that its frequent or continuous use might result 
in an impairment of the public health, and under the circumstances was of 
the opinion that no disclosures of such facts should be required in the 
advertising. 


Before Mr. John W. Norwood and Mr. Webster Ballinger, trial 
examiners, 

Mr. William L. Taggart for the Commission. 

Breed, Abbott & Morgan, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission, having reason to believe that the William R. 
Warner & Co., Inc., a corporation, hereinafter referred to as respond- 
ent, has violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrapy 1. William R. Warner & Co., Inc., is a corporation or- 
ganized and existing under the laws of the State of Delaware, with 
its principal place of business located at 113 West Eighteenth Street, 
New York City. ’ 

Par. 2. Respondent is now and for the year last past has been en- 
gaged in the sale and distribution of various medicinal preparations, 
among them a preparation advertised and sold under the brand name 
of “Agarol.” 

Respondent causes its said preparation when sold to be transported 
from its place of business in the State of New York to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in said preparation 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, respond- 
ent has disseminated and is now disseminating, and has caused and is 
now causing the dissemination of false advertisements concerning its 
said preparation by the United States mails and by various other 
means in commerce, as commerce is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating and has caused and is now causing, the dissemination 
of false advertisements concerning said preparation, by various means, 
for the purpose of inducing and which are likely to induce, directly 
or indirectly, the purchase of said preparation in commerce, as com- 
merce is defined by the Federal Trade Commission Act. Among and 
typical of the false and misleading statements and representations 
contained in said false advertisements, disseminated and caused to be 
disseminated as hereinabove set forth, by United States mails, by ad- 
vertisements inserted in newspapers, and by circulars and other adver- 
tising material are the following: 

Many physicians have found the answer to their quest in Agarol. This good 
mineral! oil and agar emulsion with phenolphthalein softens the intestinal con- 


tents, lubricates the channel of their passage and gently stimulates peristaltic 
activity. It combines effectiveness with exceptional palatability. 
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Why should you try Agarol? Because it satisfies the demands of modern 
medicine for a bowel evacuant and a therapeutic measure for the treatment of 
habitual constipation. Send for a trial supply. See how Agarol compares. 

AGAROL—Mineral oil agar emulsions may come.and go, but this original prepa- 
ration continues to be the physicians’ favorite recommendation. They know its 
effectiveness ; know too that old or young patients like to take Agarol. 


AGAROL 2 


A compound of modified MINERAL OIL with phenolphthalein and AGAR 
AGAR. 

You will find, as many physicians have already found, that Agarol is the prepa- 
ration well-suited to the treatment of the obstinate constipation of advanced 
years. The contents of the colon are softened by unabsorbable moisture, evacua- 
tion is made easy and painless and devoid of dangerous straining. Such action 
is of course, desirable not only in the aged, but in every age group. 

Par. 4. Through the use of the foregoing statements, representa- 
tions and implications and others of similar import and meaning but 
not specifically set out herein, respondent, directly and by implication, 
represents that its product “Agarol” contains agar agar as one of its 
major ingredients and that said preparation contains agar agar in 
sufficient quantities to have beneficial therapeutic effects in conditions 
of constipation. 

The brand or trade name “Agarol” used by the respondent to 
describe or designate such product, serves, in and of itself, as a repre- 
sentation that said preparation contains agar agar in sufficient quan- 
tities to provide beneficial therapeutic effect in cases of constipation. 

Agar agar when taken in sufficient quantities has beneficial effects in 
cases of constipation, and the purchasing public is generally well 
informed of the therapeutic propertities of agar agar as a bulk 
laxative. 

Par. 5. The foregoing statements, representations, and implications 
relative to said medicinal preparation are false, deceptive, and mislead- 
ing, and constitute false advertising. Further, the use of the brand or 
trade name “Agarol” for said medicinal preparation is false, decep- 
tive, and misleading and constitutes false advertising. In truth and 
in fact, the quantity of agar agar contained in respondent’s prepara- 
tion is insignificant from a therapeutic standpoint, and said prepara- 
tion, so far as the agar agar content is concerned, has no therapeutic 
value in the treatment of constipation. 

Par. 6. The advertisement disseminated as aforesaid constitute 
false advertisements for the further reason that they fail to reveal 
facts material in the light of such representations or material with 
respect to the consequences which may result from the use of the prepa- 
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ration to which the advertisements relate under the conditions pre- 
scribed in said advertisements or under such conditions as are cus- 
tomary or usual. In truth and in fact, said preparation is a laxative 
containing phenolphthalein and is potentially dangerous when taken 
by one suffering from abdominal pains, stomach ache, cramps, colic, 
nausea, vomiting or other symptoms of appendicitis; and the frequent 
or continued use of said preparation may result in dependence on 
laxatives. 5 

Par. 7. The use by the respondent of the aforesaid false, mislead- 
ing and deceptive statements, representations and implications with 
respect to its said preparation has had and now has the tendency and 
capacity to, and does, mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that said 
preparation may be taken in all cases without danger to the health 
of the user and that said preparation contains agar agar in therapeutic 
quantities and to induce the purchase of substantial quantities of 
said preparation because of such erroneous and mistaken belief, so 
engendered. 

Par. 8. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FInprncs As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 5, 1942, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
William R. Warner & Co., Inc., charging said respondent with the use 
of unfair and deceptive acts and practices in commerce in violation of 
the provisions of that act. After the filing of the respondent’s 
answer, a trial examiner of the Commission was designated by it to 
take testimony and receive evidence in support of and in opposition 
to the allegations of the complaint, and a number of hearings were 
held and a substantial amount of evidence was introduced and duly 
recorded and filed. Subsequently, a written stipulation was entered ° 
into by and between the respondent, by its counsel, and Daniel J : 
Murphy, assistant chief trial counsel of the Commission, and in this 
stipulation it was provided that, subject to the approval of the Com- 
mission, the statement of facts contained therein may be taken as the 
facts in this proceeding in lieu of all testimony, and that the Com- 
mission may proceed upon the complaint, the respondent’s answer, 
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and said statement of facts, to make its report, stating its findings as 
to the facts, including inferences which it may draw from the stipu- 
lated facts, and its conclusion based thereon, and enter its order dis- 
posing of the proceeding without the presentation of argument or 
the filing of briefs. Thereafter, the proceeding regularly came on for 
final hearing before the Commission upon the complaint, the answer 
thereto, and the stipulation, said stipulation having been approved, 
accepted, and filed; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, William R. Warner & Co., Inc., is a 
corporation organized and existing under the laws of the State of 
Delaware, with its principal place of business located at 113 West 
Eighteenth Street, New York, N. Y. 

Par. 2. The respondent is now, and for several years last past has 
been, engaged in the sale and distribution of various medicinal prepa- 
rations, one of which is advertised and sold under the trade mark 
“Agarol.” Said respondent causes this preparation, when sold, to be 
transported from its place of business in the State of New York to 
purchasers thereof located in various other States of the United States 
and in the District of Columbia. The respondent maintains, and at 
all times mentioned herein has maintained, a course of trade in said 
preparation in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 8. In the course and conduct of its business, since March 21, 
1938, the respondent has disseminated and has caused the dissemina- 
tion of advertisements concerning its preparation “Agarol” by the 
United States mails, and by various other means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act; and the re- 
spondent has disseminated and has caused the dissemination of adver- 
tisements concerning said preparation by various means for the pur- 
pose of inducing, and which were likely to induce, directly or indi- 
rectly, the purchase of said preparation in commerce, as “commerce” 
is defined in the Federal Trade Commission Act. Among and typical 
of said advertisements are the following: 


Many physicians have found the answer to their quest in Agarol. This good 
mineral oil and agar emulsion with phenolphthalein softens the intestinal con- 
tents, lubricates the channel of their passage and gently stimulates peristaltic 
activity. It combines effectiveness with exceptional palatability. 
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Why should you try Agarol? Because it satisfies the demands of modern medi- 
cine for a bowel evacuant and therapeutic measure for the treatment of habitual 
constipation. Send for a trial supply. See how Agarol compares. 

AGAROL—Mineral oil agar emulsions may come and go, but this original 
preparation continues to be the physicians’ favorite reeommendation. They know 
its effectiveness ; know too that old or young patients like to take Agarol. 


AGAROL 


A compound of modified MINERAL OIL with phenolphthalein and AGAR 
AGAR. 

You will find, as many physicians have already found, that Agarol is the prep- 
aration well-suited to the treatment of obstinate constipation of advanced yéars. 
The contents of the colon are softened by unabsorbable moisture, evacuation is 
made easy and painless and devoid of dangerous straining. Such action is of 
course desirable not only in the aged, but in every age group. ) 

Par. 4. By means of the advertisements aforesaid, the respondent 
has represented that its said preparation isa laxative. Further, the use 
of the trade-mark “Agarol” and the word “agar agar” in said adver- 
tisements have had the capacity to lead the public to believe that the 
preparation contains agar-agar in sufficient quantities to produce an 
independent laxative effect. 

Par. 5. The respondent’s preparation “Agarol” is composed of the 

following ingredients per 100 cc.: 
PVE CES)! ()llleeeen ee ees ee eer a ee Oe ee ee 31.80 ce. 
Phenolphthaleins ==. es a Se 1.32 grams. 
Agar gel made from 0.2 grams of marine agar to which is 

added— 


MPAaSACan ties see ekeees ee See Re) SO ee pete ea See .68 grams. 
JN LENO Wak I Se a na er ee .68 grams. 
Sette albubien fresht 25.0222 5 oe es. OO STaIMs. 
ECHO TOES el See EE Se ee eee a 
GUiv Centers eae a ee ee ee ee ee eee ae 13.6 ce. 
MiILET aCe Gs ae ee eee ee een ee ae ene See 


Thus, while the product is a laxative, it does not contain agar-agar. 
Consequently no beneficial therapeutic effects can be attributed to 
Agarol by reason of any agar-agar content. The preparation does 
contain agar gel, which is derived from agar-agar, but this ingredient 
does not produce an independent laxative action. The Commission 
is of the opinion, therefore, and finds that the implications in the 
respondent’s advertisements were misleading and deceptive. 

Par. 6. The use by the respondent of the misleading and deceptive 
statements and representations above referred to, with respect to its 
said preparation, has had the tendency and capacity to and has misled 
and deceived a substantial portion of the purchasing public into the 
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erroneous and mistaken belief that said preparation contains agar- 
agar in quantities sufficient to produce independent laxative action and 
has induced the purchase of substantial quantities of said preparation 
because of such erroneous and mistaken belief. 

Par. 7. The complaint charged also that the respondent’s advertise- 
ments concerning Agarol constituted false advertisements for the 
further reason that they failed to reveal certain facts as to potential 
danger in the use of the preparation by individuals suffering from 
abdominal pains, stomach ache, cramps, colic, nausea, vomiting, or 
other symptoms of appendicitis, and failed to reveal that the con- 
tinued use of said preparation may result in dependence on laxatives. 
The Commission is unable to find, however, that the potential danger 
in the use of the preparation is serious or that its frequent or continued 
use may result in an impairment of the public health, and in the 
circumstances is of the opinion that no disclosure of such facts should 
be required in the advertising. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s answer 
thereto, and a stipulation as to the facts entered into by and between 
Daniel J. Murphy, assistant chief trial counsel for the Commission, 
and the respondent, by William L. Hanaway, its counsel, which stipu- 
lation provides, among other things, that subject to the approval of 
the Commission the statement of facts contained therein may be taken 
as the facts in this proceeding in lieu of testimony in support of the 
complaint or in opposition thereto, and that the Commission may 
proceed upon said complaint, respondent’s answer, and said statement 
of facts to make its report, stating its findings as to the facts, including 
inferences which it may draw from the stipulated facts, and its con- 
clusion based thereon, and enter its order disposing of the proceeding, 
without the presentation of argument or the filing of briefs; and the 
Commission, having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the Federal Trade 
Commission Act: 
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Lt is ordered, That the respondent, William R. Warner & Co., Inc., 
a corporation, and its officers, agents, representatives, and employees, 
in connection with the offering for sale, sale, or distribution of its 
medicinal preparation designated “Agarol,” or any other preparation 
of substantially similar composition or possessing sustantially similar 
properties, whether sold under the same name or under any other 
name, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

(a) That said preparation contains agar-agar. 

(6) That said preparation contains any derivative of agar-agar in 
sufficient quantity to produce an independent laxative action. 

2. Disseminating or causing to be disseminated, by any means, any 
advertisement for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of the respondent’s 
preparation, which advertisement contains any representation pro- 
hibited in paragraph 1 hereof. 

3. Using the term “Agarol’” as a brand or trade name for said 
preparation. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report. 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5564. Complaint, June 7, 1948—Decision, Aug. 25, 1948 


Where a corporation and two individuals who controlled the same, engaged in 
the interstate sale and distribution of push cards and punchboards, including 
(1) many designed for the sale or distribution of various specified articles, 
as explained by legends or instructions set forth thereon, under plans 
whereby there was determined by lot or chance the amount paid by a 
customer for a punch or push, and whether or not the customer received, 
without further charge, one of the articles being thus disposed of at much 
less than the normal retail price thereof, or nothing further; and (2) other 
devices upon which the purchasers placed, in the blank spaces provided 
therefor, instructions or legends of similar import, and which were made 
use of by ultimate purchasers only in combination with other merchanise 
so as to enable them to sell or distribute the same by lot or chance— 

Sold and distributed such devices to dealers in candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce and to 
retailers thereof by whom, whether as direct or indirect purchasers, the 
assortments of such articles, as packed and assembled, together with said 
push cards and punchboard devices, by the purchasers thereof, were exposed 
to the purchasing public and sold and distributed by means of said cards 
and boards in accordance with the sales plan above described, involving a 
game of chance or sale of a chance to procure articles at much less than the 
normal retail price thereof; contrary to an established public policy of the 
United States Government; and thereby— 

Supplied to and placed in the hands of others the means of conducting lotteries, 
games of chance, or gift enterprises in the sale or distribution of their 
merchandise ; and means of or instrumentalities for engaging in unfair acts 
and practices within the intent and meaning of the Federal Trade Com- 
mission Act; 

Whereby many members of the purchasing public were induced to trade or 
deal with retailers who sold or distributed such merchandise by means 
of said cards and boards, and the element of chance involved therein; and 
many retailers, as a result thereof, were induced to deal with or trade with 
manufacturers, wholesalers, and jobbers who sold and distributed such 
merchandise together with aforesaid devices: 

Held, That such acts and practices, under the circumstances set forth were 
all to the prejudice and injury of the public, and constituted unfair acts 
and practices in commerce. 


Mr. J. W. Brookfield, Jr. for the Commission. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Brodie’s, Inc., a cor- 
poration, and John L. Stratton and Thor C. Anderson, individuals 
and officers of Brodie’s, Inc., hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: ; 

Paracrapu 1. Respondent Brodie’s, Inc., is a corporation organized 
and doing business under and by virtue of the laws of the State of 
Washington, with its office and principal place of business located at 
2032-34 Fifth Avenue, in the city of Seattle, Wash. Respondent John 
L. Stratton is president and sales manager of respondent corporation, 
Brodie’s Inc., and respondent Thor C. Anderson is secretary-treasurer 
of respondent corporation, and both respondents Stratton and Ander- 
son are major stockholders in said corporation and have their place 
of business at the same location as the corporate respondent. All of 
said respondents have cooperated and acted together in doing the 
things and carrying on the practices hereinafter alleged. 

Respondents are now and for more than 3 years last past have been 
engaged in the sale and distribution of devices commonly known as 
push cards and punchboards to dealers in various articles of merchan- 
dise in commerce between and among the various States of the United 
States and in the District of Columbia, and to dealers in various 
articles of merchandise located in the various States of the United 
States, the Territory of Alaska, and in the District of Columbia. 

Respondents cause and have caused said devices, when sold, to be 
transported from their place of business in the State of Washington 
to purchasers thereof at their respective points of location in the 
various States of the United States other than Washington, in the 
Territory of Alaska, and in the District of Columbia. There is now 
and has been for more than 3 years last past a course of trade in such 
devices by said respondents, in commerce, between and among the 
various States of the United States, in the Territory of Alaska, and 
in the District of Columbia. 

Par. 2. In the course and conduct of their said business as described 
in paragraph 1 hereof, respondents sell and distribute, and have sold 
and distributed, to said dealers in merchandise, push cards and punch- 
boards so prepared and arranged as to involve games of chance, gift 
enterprises, or lottery schemes when used in making sales of merchan- 
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dise to the consuming public. Respondents sell and distribute, and 
have sold and distributed, many kinds of push cards and punchboards, 
but all of said devices involve the same chance or lottery features when 
used in connection with the sale or distribution of merchandise and 
vary only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or dis- 
tribution of various specified articles of merchandise. The prices of 
the sales on said push cards and punchboards vary in accordance with 
the individual device. Each purchaser is entitled to one punch or 
push from the push card or punchboard, and when a push or punch 
is made a disc or printed slip is separated from the push card or 
punchboard and a number is disclosed. The numbers are effectively 
concealed from the purchasers and prospective purchasers until a 
selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designated articles of merchan- 
dise. Persons securing lucky or winning numbers receive articles of 
merchandise without additional cost at prices which are much less 
than the normal retail price of said articles of merchandise. Persons 
who'do not secure such lucky or winning number receive nothing for 
their money other than the privilege of making a push or punch from 
said card or board. The articles of merchandise are thus distributed 
to the consuming or purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as 
the instructions or legends placed by the respondents on said push 
card and punchboard devices first hereinabove described. The only 
use to be made of said push card and punchboard devices, and the 
only manner in which they are used by the ultimate purchasers thereof 
is in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove alleged. 

Par. 8. Many persons, firms, and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States, in the 
Territory of Alaska, and in the District of Columbia, purchase and 
have purchased respondents’ said push card and punchboard devices, 
and pack and assemble, and have packed and assembled, assortments 
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comprised of various articles of merchandise together with said push 
card and punchboard devices. Retail dealers who have purchased 
said assortments either directly or indirectly have exposed the same 
to the purchasing public and have sold or distributed said articles of 
merchandise by means of said push cards and punchboards in accord- 
ance with the sales plan as described in paragraph 2 hereof. Because 
of the element of chance involved in connection with the sale and 
distribution of said merchandise by means of said push cards and 
punchboards, many members of the purchasing public have been in- 
duced to trade or deal with retail dealers selling or distributing said 
merchandise by means thereof. Asa result thereof many retail dealers 
have been induced to deal with or trade with manufacturers, whole- 
sale dealers and jobbers who sell and distribute said merchandise to- 
gether with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price 
thereof and teaches and encourages gambling among members of the 
public, all to the injury of the public. The use of said sales plan or 
methods in the sale of merchandise and the sale of merchandise by 
and through the use thereof, and by the aid of said sales plan or method 
is a practice which is contrary to an established public policy of the 
Government of the United States and constitutes unfair acts and 
practices in said commerce. 

The sale or distribution of said push cards and punchboard devices 
by respondents as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance, 
or gift enterprises in the sale or distribution of their merchandise. 
The respondents thus supply to, and place in the hands of, said per- 
sons, firms, and corporations the means of, and instrumentalities for, 
engaging in unfair acts and practices within the intent and meaning 
of the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Reporr, Fryprnes AS To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 7, 1948, issued and there- 
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after served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging said respondents with the use 
of unfair acts and practices in commerce in violation of the provisions 
of that act. On July 9, 1948, the respondents filed their answer in 
which they admitted all of the material allegations of fact set forth 
in said complaint and waived all intervening procedure and further 
hearing as to said facts. Thereafter, the proceeding regularly came 
on for final hearing before the Commission upon the complaint and 
the answer thereto; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Brodie’s, Inc., is a corporation organized 
and doing business under and by virtue of the laws of the State of 
Washington, with its office and principal place of business located at 
2032-34 Fifth Avenue, in the city of Seattle, Wash. Respondent John 
L. Stratton is president and sales manager of respondent corporation, 
Brodie’s, Inc., and respondent Thor C. Anderson is secretary-treasurer 
of respondent corporation, and both respondents Stratton and Ander- 
son are major stockholders in said corporation and have their place 
of business at the same location as the corporate respondent. All of 
said respondents have cooperated and acted together in doing the 
things and carrying on the practices hereinafter set forth. 

Respondents are now and for more than 3 years last past have been 
engaged in the sale and distribution of devices commonly known as. 
push cards and punchboards to dealers in various articles of mer- 
chandise in commerce between and among the various States of the 
United States and in the District of Columbia, and to dealers in various 
articles of merchandise located in the various States of the United 
States, the Territory of Alaska, and in the District of Columbia. 

Respondents cause and have caused said devices, when sold, to be 
transported from their place of business in the State of Washington 
to purchasers thereof at their respective points of location in the vari- 
ous States of the United States other than Washington, in the Terri- 
tory of Alaska, and in the District of Columbia. There is now and 
has been for more than 3 years last past a course of trade in such de- 
vices by said respondents, in commerce, between and among the vari- 
ous States of the United States, in the Territory of Alaska, and in the 
District of Columbia. 
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Par, 2. In the course and conduct of their said business as described 
in paragraph 1 hereof, respondents sell and distribute, and have sold 
and distributed, to said dealers in merchandise, push cards and punch- 
boards so prepared and arranged as to.involve games of chance, gift 
enterprises or lottery schemes when used in making sales of merchan- 
dise to the consuming public. Respondents sell and distribute, and 
have sold and distributed, many kinds of push cards and punchboards, 
but all of said devices involve the same chance or lottery features when 
used in connection with the sale or distribution of merchandise and 
vary only in detail. ; 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or distri- 
bution of various specified articles of merchandise. The prices of the 
sales on said push cards and punchboards vary in accordance with the 
individual device. Each purchaser is entitled to one punch or push 
from the push card or punchboard, and when a push or punch is made 
a disk or printed slip is separated from the push card or punchboard 
and a number is disclosed. The numbers are effectively concealed 
from the purchasers and prospective purchasers until a selection has 
been made and the push or punch completed. Certain specified 
’ numbers entitle purchasers to designated articles of merchandise. 
Persons securing lucky or winning numbers receive articles of mer- 
chandise without additional cost at prices which are much less than the 
normal retail price of said articles of merchandise. Persons who do 
not secure such lucky or winning numbers receive nothing for their 
money other than the privilege of making a push or punch from said 
card or board. The articles of merchandise are thus distributed to the 
consuming or purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place instruc- 
tions or legends which have the same import and meaning as the in- 
structions or legends placed by the respondents on said push card and 
punchboard devices first hereinabove described. The only use to be 
made of said push card and punchboard devices, and the only manner 
in which they are used by the ultimate purchasers thereof is in com- 
bination with other merchandise so as to enable said ultimate pur- 
chasers to sell or distribute said other merchandise by means of lot or 


chance as hereinabove stated. 
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Par. 3. Many persons, firms, and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce be- 
tween and among the various States of the United States, in the Ter- 
ritory of Alaska, and in the District of Columbia; purchase and have 
purchased respondents’ said push card and punchboard devices, and 
pack and assemble, and have packed and assembled, assortments com- 
prised of various articles of merchandise together with said push card 
and punchboard devices. Retail dealers who have purchased said 
assortments either directly or indirectly have exposed the same to the 
purchasing public and have sold or distributed said articles of mer- 
chandise by means of said push cards and punchboards in accordance 
with the sales plan as described in paragraph 2 hereof. Because of the 
element of chance involved in connection with the sale and distribu- 
tion of said merchandise by means of said push cards and punchboards, 
many members of the purchasing public have been induced to trade or 
deal with retail dealers selling or distributing said merchandise by 
means thereof. As a result thereof many retail dealers have been 
induced to deal with or trade with manufacturers, wholesale dealers, 
and jobbers who sell and distribute said merchandise together with said 
devices. 

Par. 4, The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above set forth, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or methods is a prac- 
tice which is contrary to an established public policy of the Government 
of the United States and constitutes unfair acts and practices in said 
commerce. 

The sale or distribution of said push cards and punchboard devices 
by respondents, as hereinabove stated, supplies to and places in the 
hands of others the means of conducting lotteries, games of chance, or 
eift enterprises in the sale or distribution of their merchandise. The 
respondents thus supply to and place in the hands of said persons, 
firms, and corporations, the means of the instrumentalities for engag- 
ing in unfair acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 
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The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondents, in which answer the respondents admitted all of the 
material allegations of fact set forth in said complaint and stated 
that they waived all intervening procedure and further hearing as to 
said facts; and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents, Brodie’s, Inc., a corporation, 
and its officers, and John L. Stratton and Thor C. Anderson, individ- 
uals, and said respondents’ agents, representatives, aud employees, 
directly or through any corporate or other device, do forthwith cease 
and desist from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, push cards, punchboards, or other 
lottery devices, which are to be used or may be used in the sale or 
distribution of merchandise to the public by means of a game of 
chance, gift enterprise or lottery scheme. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In tor Marrer oF 


GERALD A. RICE DOING BUSINESS AS OFFICE OF CIVIL 
PREPARATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT 26, 1914 


Docket 53821. Complaint, May 19, 1945—Decision, Aug. 27, 1948 


Where an individual engaged under the trade names “Public Service Institute” 
and “Chicago Secretarial College,” and, less recently, “Civil Extension 
Service” and “Office of Civil Preparation,” in the interstate sale and dis- 
tribution of correspondence courses of studies for examinations for civil 
service position in the United States Government, and in advertising the 
same through printed matter and letters which were mailed and distributed 
to prospective students throughout the United States and particularly. 
throughout the Northwestern States, and which included post cards, with 
return card, hand-out cards, and circulars, and included, in connection 
therewith, one of aforesaid trade names, and a spread eagle design or 
emblem similar to and in imitation of the great seal of the United States, 
or other similar emblems; 

In selling his said courses through such advertising matter, wherein were made 
such statements as “CIVIL SHRVICE Men—Women—18 to 45 Years of 
Age MANY OPPORTUNITIES, Common School Education Usually Suffi- 
cient,’ followed by a list of positions and salaries and the statement, “If 
you want to be ready to fill one of the next thousands of jobs with the 
Government that must be filled from time to time due to death, retirements, 
and normal Government expansion, fill in the attached card and mail at 


once,’; “GOVERNMENT POSITIONS ATTENTION! WANTED AT 
ONCE: * * ”, ete.; and, under the caption, “Office of Civil Preparation, 


Spokane, Washington,”, the words, “Subject to change without notice. Posi- 
tions as rated by the Civil Service Commission,” followed by a list of 28 
positions, with sex, age, etc.; and through personal calls of himself and 
his salesmen— 

(a) Falsely represented and implied that his so-called “Public Service In- 
stitute,’ “Civil Extension Service,’ and “Office of Civil Preparation” were 
branches of or connected with the United States Civil Service Commission 
and that he and his agents were representatives of the Government; through 
aforesaid advertising and trade names, use of the designations “Director,” 
“Assistant Director,” and “Chief Special Agent,” in correspondence with 
prospective students and purchasers, use of aforesaid emblems in applica- 
tion blanks and elsewhere as above set out, and statements to such effect in 
said personal calls, in which he and his salesmen referred to themselves 
as Government men, employed by said commission; and 

(b) Falsely represented, as aforesaid, that civil service positions were im- 
mediately available and that he could place prospective students and 
purchasers, thus contacted, in such Government positions; 
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When in fact all of such statements, representations, and implications were 
wholly false, deceptive, and misleading; neither he nor his business as 
before designated was nor ever had been connected with said commission 
or any other branch or agency of the Government; he operated his business 
Solely to sell courses of study designed to prepare purchasers for such 
examinations; was not a Government man or representative of said Com- 
mission or any other branch of the Government; and never had any power 
or authority whatsoever to promise to place any person in a Civil service 
position ; : 

With tendency and capacity to mislead and deceive a substantial portion of 
the public, notwithstanding certain disclaimers in the form of a statement 
and “notice” included on the front and back of the application form for 
prospective purchasers and students, with respect to the nature and status 
of said individual’s courses of study, and the opportunities for appointment 
to Government positions through the exercise of his influence, and thereby 
to cause such members to purchase said course and instruction: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


As respects the contention of respondent in said proceeding that a statement 
which appeared in the margin of the front page of the application form, and 
a “notice to applicant” which appeared on the bottom of the back page 
thereof, and which respectively advised the reader or applicant (1) that 
“The Office of Civil Preparation is a private institution, organized and 
conducted to assist young men ard women to prepare for civil service 
examinations,” and was “in no way connected with the Civil Service Com- 
mission or any other part of the government,” and could not guarantee 
applicant’s eligibility and did not “promise or assume any responsibility for 
appointment,’ which ‘‘would be unethical and illegal,” and (2) that such 
examinations were “open and competitive,” that appointment would ‘‘depend 
upon your grade and no one, therefore, can GUARANTED your appoint- 
ment”; that such examinations were announced from Washington and no 
one had any “advance” information with respect thereto; that the Govern- 
ment neither maintained any office or school giving Civil Service training 
nor sponsored or recommended any particular training or method; and that 
neither said “Office of Civil Preparation” nor its employees were connected 
with the Government; 

Such statement or “notice”, even if read by every prospective student before 
signing the contract, was wholly insufficient to dispel the impressions and 
understandings created as hereinbefore set forth as to said individual’s 
Government affiliations and authority to guarantee employment, as evi- 
denced by the testimony of a number of actual purchasers of his courses to 
the effect that in executing their contracts they did so under the distinct 
impression that they were dealing with official representatives of the Gov- 
ernment, and with the definite understanding that he and his agents had 
the authority to and were guaranteeing them employment in Civil Service 
positions upon the completion of their studies; and the Commission was of 
the opinion and found that they were wholly insufficient to counteract the 
deceptive character of said individual’s practices. 
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Before Mr. Clyde M. Hadley and Mr. Everett F. perigee trial 


examiners. 
Mr. William L. Pencke for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
act and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Gerald A. Rice, an 
individual, doing business under the name of Office of Civil Prepara- 
tion, hereinafter referred to as respondent, has violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Gerald A. Rice, is an individual, trading 
and doing business under the name and style of Office of Civil Prepara- 
tion, with his office and principal place of business in the city of 
Spokane and State of Washington; his mailing address being Room 
418, Spokane Hotel, Spokane, Wash. 

Par. 2. For more than 4 years last past, respondent had been en- 
gaged in the sale and distribution in commerce between and among 
the various-States of the United States of courses of study and instruc- 
tion intended for preparing students thereof for examination for 
certain Civil Service positions under the United States Government, 
which said courses were pursued by correspondence through the me- ° 
dium of the United States mail. Respondent, in the course and con- 
duct of said business during the time aforesaid, caused his said courses 
of study and instruction to be transported from his said place of busi- 
ness in the State of Washington to, into and through States of the 

United States other than Washington to the purchasers thereof in such 
other States. There has been at all times mentioned herein a course 
of trade in said courses of instruction so sold and distributed by 
respondent in commerce between and among the various States of the 
United States. 

Par. 3. In the sale of said courses of study and instruction respond- 
ent made use of printed advertising matter and letters mailed or dis- 
tributed to prospective students throughout the Northwestern States 
of the United States in and by which various false, misleading and 
deceptive representations were made in regard to said courses of study 
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and matters and things connected therewith. Typical of such repre- 
sentations were the following: 


CIVIL SERVICH 
MEN—WOMEN—18 to 45 YEARS OF AGE 
MANY OPPORTUNITIES : 
COMMON SCHOOL EDUCATION USUALLY SUFFICIENT 


Railway Mail Clerk Storekeeper-Gauger Immigrant Inspector 
Postal Laborer Customs Positions Telephone Operator Jr. 
Post Office Clerk File Clerk Meat Inspector 

City Mail Carrier Social Security Positions Forest and Field Clerk 
Rural Mail Carrier Internal Revenue Income Tax Auditor *° 
Stenographer Immigration Clerk Junior Graduate Nurse. 
Typist Customs Inspector , 

Postmaster Customs Patrol Inspector 


If you want to be ready to fill one of the next thousands of jobs with the 
Government that must be filled from time to time due to death, retirements, and 
normal Government expansion, fill in the attached card and mail at once. 

ABOVE ARE A FEW OF THE 900 DIFFERENT KINDS OF GOV’T JOBS. 

OFFICE OF CIVIL 
PREPARATION Box 1000 
Spokane, Washington 
A Few of the Many Desirable Positions in Federal Civil Service 


Border Patrol Chauffeur Mechanic 
Customs Inspector Fingerprint Classifier 
Park Ranger Railway Mail Clerk 
Forest & Field Clerk Post Office Clerk 
Revenue Agent R. F. D. Carrier 
Distillery Inspector Civil Service Examiner 
Meat Inspector Telephone Operator 
Prison Guard Weather Bureau 


GOVERNMENT POSITIONS 
ATTENTION!! 


Wanted at once: Men and Women, ages 18 to 45, who are interested in the 
Government Service as a career. 


On his letter heads, advertising material and application blanks, 
respondent used the spread-eagle design in imitation of the great seal 
of the United States and other emblems of the United States Govern- 
ment; and in conducting correspondence with prospective purchasers 
of said course of study, respondent used, among others, such designa- 
tions as “Chief Special Agent,” “Director,” and “Assistant Director.” 

Par. 4. By means of the foregoing statements and representations 
and others to the same effect not herein set out, respondent repre- 
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sented and implied that the “Office of Civil Preparation” was a branch 
of, or was connected with, the United States Government or the Civil 
Same Commission of said Government; that at the time of the 
dissemination of respondent’s ndver Genes thousands of positions 
were available in hundreds of branches of the United States Civil 
Service and that vacancies existed in the specific positions listed in 
respondent’s advertising material; that a common school education 
was usually sufficient to fill positions in the civil service, including the 
positions listed by respondent; that said positions were available 
because of vacancies due to death, retirements, and normal govern- 
ment expansion and may be obtained through respondent’s Office of 
Civil Preparation. 

Through the use of the simulation of the official United States 
Government insignia, the trade name, “Office of Civil Preparation” 
and the designations “Chief Special Agent,” “Director,” and “Assist- 
ant Director,” the respondent represented and implied that respond- 
ent’s so-called Office of Civil Preparation was a branch of, or con- 
nected with, the United States Civil Service Commission or some 
agency of the Government of the United States. 

When making personal calls upon prospective purchasers of his 
said course of study, respondent stated that he was a Government man 
or implied that he was connected with the United States Government; 
that civil-service positions were immediately available and that he 
could place said prospective students in such Government positions. 

Par. 5. In truth and in fact, all of said statements and representa- 
tions were false, deceptive, exaggerated, and misleading. Said Office 
of Civil Preparation was not connected with nor a part of any branch 
or agency of the United States Government. Respondent Gerald A. 
Rice operated said business solely for the purpose of selling courses of 
study designed to prepare students thereof for civil-service examina- 
tions; he was not a Government man or employee of the United States 
Civil Service Commission or any other branch of the United States 
Government and had no power or authority whatever to promise, or 
place any person in, civil-service positions. The words “Office of Civil 
Preparation,” as used in said trade name, the spread-eagle designs 
reproduced in the advertising material, and the use of official designa- 
tions were all grossly misleading and created the impression and belief 
among members of the purchasing public that respondent was officially 
connected with or that his business constituted a part of the United 
States Government or the United States Civil Service Commission. 
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The representation that a common school education was usually suf- 
ficient to obtain civil-service positions was inaccurate and misleading 
particularly with respect to the positions listed in respondent’s ad- 
vertising material. In truth and in fact, most of said positions re- 
quire special training and qualifications. 

The representation that thousands of positions were available, in- 
cluding those specifically listed by respondent, due to death, retire- 
ment, and normal Government expansion was exaggerated and mis- 
leading. While some vacancies occur due to the circumstances 
described by respondent, their number does not run into thousands; 
there are, moreover, many conditions prevailing which govern the 
placement of new employees in civil service other than those of death, 
age, and retirement. 

In truth and in fact, no examinations had been held for some time 
or were contemplated in the near future for a number of the positions 
listed by respondent in his advertisements for the reasons that the 
registers for said respective positions contained sufficient names to 
fill all vacancies. Moreover, announcements for many examinations 
are made for which only persons having veteran preference are 
eligible. 

Par. 6. The use by the respondent of the representations aforesaid, 
has had the tendency and capacity to confuse, mislead, and deceive 
members of the public into the erroneous and mistaken belief that such 
representations were true, and induced them to purchase respondent’s 
courses of study and instruction in said commerce on account thereof. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, were all to the prejudice and injury of the public and con- 
stituted unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade-Commission Act, 
the Federal Trade Commission on May 19, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Gerald A. Rice, an individual, trading as Office of Civil Preparation, 
charging said respondent with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of that act. Said 
respondent not having filed an answer, the Commission on March 8, 
1946, designated and appointed a trial examiner of the Commission to 
take testimony and receive evidence in support of and in opposition to 
the complaint, and on April 22, 1946, a hearing was convened at Port- 
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land, Oreg., for that purpose. The respondent at said hearing read 
into the record a request or petition to be permitted to file an answer out 
of time and on May 3, 1946, the Commission granted said request and 
received and accepted from the respondent an answer in which the re- 
spondent admitted all of the material allegations of fact set forth in 
the complaint and waived all intervening procedure and further hear- 
ing as to said facts. Thereafter, the proceeding regularly came on for 
final hearing before the Commission upon the complaint and said an- 
swer thereto, and the Commission, on October 10, 1946, having con- 
sidered the matter, issued and subsequently served upon the respondent 
its findings as to the facts and conclusion drawn therefrom and its 
order to cease and desist. 

On March 11, 1947, the matter came before the Commission again on 
a letter from the respondent dated December 5, 1946, which was treated 
as a motion to vacate and set aside the aforesaid findings as to the facts 
and order to cease and desist and to withdraw the answer filed on May 3, 
1946, and the Commission, having considered said motion, the answer 
thereto, and the record as a whole, and being of the opinion that at the 
time of filing his answer admitting the material allegations of the com- 
plaint the respondent did not fully understand the import of said 
answer, ordered that the findings as to the facts and order to cease and 
desist issued on October 10, 1946, be vacated and set aside, that the 
respondent be permitted to withdraw his answer filed on May 3, 1946, 
and that the case be reopened for the purpose of taking such testimony 
and other evidence as may be offered in support of the allegations of 
the complaint and in opposition thereto and for such other proceedings 
as may be appropriate. 

Thereafter, beginning on July 29, 1947, testimony and other evidence 
in support of and in opposition to the allegations of the complaint were 
introduced before another trial examiner of the Commission who had 
been duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Subsequently, 
the proceeding regularly came on for final hearing before the Commis- 
sion upon the complaint, the testimony and other evidence, the recom- 
mended decision of the trial examiner, and a brief of counsel support- 
ing the complaint (no brief having been filed by the respondent and 
oral argument not having been requested) ; and the Commission, hav- 
ing duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion draw 
therefrom. 
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Paracrapn 1. The respondent, Gerald A. Rice, is an individual trad- 
ing and doing business under the trade names “Public Service Insti- 
tute” and “Chicago Secretarial College,” with his office and principal 
place of business at the present time in the city of Seattle, State of 
Washington, his office address being in his home, located at 1810 North 
Forty-fifth Street in said city of Seattle. Prior to January 1947 said 
respondent, for a period of approximately 2 years, operated under the 
trade name and style of “Civil Extension Service,” and prior to October 
1945 he operated under the trade name “Office of Civil Preparation,” 
with his office and principal place of business in the city of Spokane, 
State of Washington. His mailing address at that time was the 
Spokane Hotel, Spokane, Wash. 

Par. 2. Since about the year 1928, the respondent has been engaged 
in the sale and distribution in commerce among and between the vari- 
ous States of the United States of courses of study and instruction 
intended to prepare students for examinations for civil service posi- 
tions in the United States Government, which said courses were pur- 
sued by correspondence through the medium of the United States mails. 
The respondent, in the course and conduct of said business, has caused 
his said courses of study and instruction to be transported from his 
repective places of business in the State of Washington to, into and 
through, States of the United States other than the State of Washing- 
ton to the purchasers thereof in such other States. At all times men- 
tioned herein there has been a regular course of trade in said courses 
of study and instruction so sold and distributed by the respondent in 
commerce among and between the various States of the United States. 

Par. 3. In the sale of such courses of study and instruction, the 
respondent has made use of printed advertising matter and letters 
mailed and distributed to prospective students throughout the United 
States, and particularly throughout the Northwestern States of the 
United States, in and by which various statements and representations 
were made in regard to said courses of study and instruction and to 
matters and things connected therewith. Typical of such statements 
and representations have been the following: 


On a post card addressed to “Post Office Box Holder”— 


CIVIL SERVICE 
Men—Women—18 to 45 Years of Age 
MANY OPPORTUNITIES 


Common School Education Usually Sufficient. 


200 FEDERAL TRADE COMMISSION DECISIONS 
Findings 45 F. T. C. 


Under this heading has appeared a list of positions with salaries, 
such as railway mail clerk, postal laborer, post office clerk, etc., as 
listed in the Commission’s complaint, followed by: 

If you want to be ready to fill one of the next thousands of jobs with the 


Government that must be filled from time to time due-to death, retirements, 
and normal Government expansion, fill in the attached card and mail at once. 


On the part of the card to be mailed to the respondent by the pros- 
pective student has appeared the following: 

J am interested in securing government employment. Send me free informa- 
tion concerning program which is available to help men and women prepare 


for Civil service examinations. I am a citizen of good character, in good physical 
condition. I would like a personal interview soon. 


Here follow blank spaces for the prospective student’s name, street 
address, occupation, etc., and a space for directions to the applicant’s 
home. At the bottom of the card in large type has appeared: 


PERMANENCY—PENSIONS—VACATIONS—PROMOTIONS (Comm. Ex. 1—-A) 


Another card contained the following: 
GOVERNMENT POSITIONS 


ATTENTION!! 


WANTED AT ONCE: Men and Women, ages 18 to 45, who are interested in 
the Government Service as a Career. Many positions require NO experience. 
Common education often sufficient. Steady work. Short hours. No strikes. 
No layoffs. Good Permanent Salaries. Promotions, Paid Vacations. Sick 
Leaves with pay. PENSION for your OLD AGH. Every year there are THOU- 
SANDS of openings for Federal, State, City and County jobs. Get ready im- 
mediately at home during spare time. Low fee. Convenient terms. Why post- 
pone SECURITY? For VALUABLE and RELIABLE Information FREE—mail 
this card today, sure. 


This card also carries a list of positions under the caption “A Few 
of the Many Desirable Positions in Federal Civil Service.” (Comm. 
Exs. 1—A and 1-C.) 

The hand-out cards contained practically the same information as 
that just quoted from the post card sent to prospective students 
through the mail. On both cards the following language was used: 


PERMANENCY—VACATIONS—PROMOTIONS—PENSIONS 


If you are interested in preparing yourself, and want a civil service career, 
fill out this card for FREH INFORMATION and a personal interview if possible. 
You must be physically fit, a citizen and of good charaeter. (Comm. Exs. 1-A 
and 8.) 
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A circular mailed out by respondent under the name “Office of Civil 
Preparation, Spokane, Washington” to prospective students through- 
cut the country stated : 

Subject to change without notice. Positions OFFICE OF CIVIL 


as rated by the Civil Service Commission. PREPARATION 
SPOKANE, WASHINGTON 


Partial List of 
U. S. CIVIL SERVICE POSITIONS. 


(Here followed a list of 28 names of positions, with sex, age, educa- 
tional requirements, height, weight, and starting salary.) Below this 
list was the following: 

The above list contains only a few of the more than 1700 different kinds of 
Civil Service jobs which include nearly every kind of work imaginable. Accord- 
ing to the Civil Service Manual (Alten, 1940) there are now 3,750,000 men and 
women holding Civil Service jobs, and more than 210,000 new appointments are 
made every twelve months. Please note that the salaries shown are minimum 
starting salaries. Civil Service offers: Permanent Employment, Promotions, 
Vacations, Sick Leave, Pensions. A Civil Service job can be yours if you can 
qualify. For complete and reliable information concerning City, County, State 
and U. S. Civil Service opportunities send your name, address, age and occu- 
pation to: 

OFFICE OF CIVIL PREPARATION 
Post Office Box 1000 Spokane, Wash. 
(Comm. Ex. 4.) 

Par. 4. In addition to the above statements, the respondent, on his 
letterheads, advertising material, and application blanks, has used a 
spread eagle design similar to and in imitation of the great seal of the 
United States and_other similar emblems of the United States Govern- 
ment, and in conducting correspondence with prospective students 
and purchasers of said courses of study, the respondent has used, 
among others, such designations as “Director,” “Assistant Director” 
and “Chief Special Agent.” In making personal calls upon prospec- 
tive students and other purchasers of his courses of study, the re- 
spondent and his agents and salesmen have also referred to themselves 
as Government men, employed by the Civil Service Commission, and 
have otherwise stated and implied that they had an official connection 
with the United States Government, particularly with the Civil Serv- 
ice Commission, and that civil service positions were immediately 
available and that the respondent could place said prospective students 
and purchasers of his courses in such Government positions. 

Par. 5. By means of the foregoing statements and representations, 
and others to the same effect not herein set out, the respondent has 
represented and implied that the “Public Service Institute,” “Civil 
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Extension Service,” and “Office of Civil Preparation,” the respective 
trade names used by him, were branches of or were connected with the 
Civil Service Commission of the United States Government, and that 
many civil service positions in the Government, available because of 
vacancies due to death, retirement, and normal Government expansion, 
might be obtained through the respondent’s “Public Service Institute,” 
“Civil Extension Service,” and “Office of Civil Preparation.” 
Through the use of the trade names “Public Service Institute,” “Civil 
Extension Service,” and “Office of Civil Preparation,” and the desig- 
nations “Director,” “Assistant Director,” and “Chief Special Agent,” 
and the use of the simulation of the official United State Government 
seal, the spread eagle, and other similar insignia, the respondent has 
represented and implied that his so-called Public Service Institute, 
Civil Extension Service an Office of Civil Preparation were branches 
of or connected with the United States Civil Service Commission, and 
that the respondent and his agents were representatives of the 
Government. 

Par. 6. All of such statements and representations and the im- 
plications thereof were wholly false, deceptive, and misleading. 
Neither the respondent nor his “Public Service Institute,” “Civil 
Extension Service,” or “Office of Civil Preparation” has ever been 
connected with, nor has he or his business ever been, a part of the 
United States Civil Service Commission or any other branch or 
agency of the United States Government. The respondent has 
operated his business solely for the purpose of selling courses of study 
designed to prepare purchasers thereof for civil.service examinations. 
He was not a Government man nor a representative of the United 
States Civil Service Commission or any other branch of the United 
States Government, and he has never had any power or authority 
whatever to promise to place any person in civil service positions. 

Par. 7. As a part of his defense to this proceeding, the respondent 
referred to a statement appearing in the margin of the front page 
of the application form executed by prospective students at the time 
they contracted for his courses of study, and to a “Notice to Appli- 
cant” appearing on the bottom of the back page of said application 
form, and contended that any erroneous or mistaken impressions cre- 
ated by the use of the aforesaid trade names, designations, insignia, and 
affirmative statements were completely nullified by such statement and 


“Notice.” The statement on the front page of the application form 
read as follows: 


The Office of Civil Preparation is a private institution, organized and con- 
ducted to assist young men and women to prepare for civil service examinations, 
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and is in no way connected with the Civil Service Commission or any other part 
of the government. It cannot guarantee applicant’s eligibility, nor does it promise 
or assume any responsibility for appointment. To do so would be unethical 
and illegal. 


and the “Notice to Applicant” on the back of the form was: 
NOTICE TO APPLICANT 


Civil Service Examinations are open and competitive; your appointment will 
depend upon your grade and no one, therefore can GUARANTEE your appoint- 
ment. 

Civil Service Examinations are announced from Washington, D. C., and rio one 
has any “advance” information concerning same. 

The United States Government does not maintain or operate any office, bureau, 
or school giving Civil Service training, nor does it “sponsor” or recommend any 
particular training or method of preparation. Neither the Office of Civil Prepara- 
tion nor its employees are connected with the Government. 

Such statement and “Notice,” even if read by every prospective 
student before he signed the contract and made his payment for the 
course of study he desired to pursue (and there is no proof that either 
was in fact read by any of such students at that time), was wholly in- 
sufficient to dispel the impressions and understandings theretofore 
created by the means and in the manner described as to the respondent’s 
Government affiliations and his authority to guarantee employment. 
The total ineffectiveness of these disclaimers is clearly demonstrated 
in the record by the testimony of a number of actual purchasers of 
the respondent’s courses of study, all of whom testified that they 
executed their contract under the distinct impression that they were 
dealing with official representatives of the Government and with the 
definite understanding that the respondent and his associates had the 
authority to and were guaranteeing them employment in civil service 
positions upon the completion of their courses of study. The Com- 
mission is of the opinion, therefore, and finds that the printed state- 
ments on the application form used by the respondent were wholly 
ineffective to counteract the deceptive character of the respondent’s 
practices. 

Par. 8. The use by the respondent of the false, misleading, and de- 
ceptive representations herein set forth has had and now has the 
tendency and capacity to mislead and deceive a substantial portion of 
the public with respect to the nature and status of the respondent’s 
courses of study and the opportunities for appointment to United 
States Government positions through the exercise of the respondent’s 
influence, and has a tendency and capacity to cause such members of 
the public to purchase the respondent’s courses of study and instruction 
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as a result of the erroneous and mistaken belief engendered by such 
representations. 
CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, testimony and other evi- 
dence in support of and in opposition to the allegations of the com- 
plaint taken before a trial examiner of the Commission theretofore 
duly designated by it, the recommended decision of the trial examiner 
and a brief of counsel in support of the complaint (no brief having 
been filed by the respondent and oral argument not having been re- 
quested) ; and the Commission having made its findings as to the facts 
and its conclusions that the respondent has violated the provisions of 
the Federal Trade Commission Act: 

It is ordered, That the respondent, Gerald A. Rice, and his agents, 
representatives, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, or distri- 
bution in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of courses of study and instruction intended for 
preparing students thereof for examinations for Civil Service posi- 
tions in the United States Government, or any similar courses of 
study, do forthwith cease and desist from: 

1. Representing, directly or by implication, through the use of the 
terms “Public Service Institute,” “Civil Extension Service,” “Office 
of Civil Preparation,” or any other term of similar import or meaning, 
as a trade name or as a part thereot, that the respondent has any 
connection with the United States Government or any branch or 
agency thereof. 

2. Representing, directly or by implication, through the use of the 
terms “Director,” “Assistant Director,’ “Chief Special Agent,” or 
any other term of similar import or meaning, to designate or describe 
the respondent or any of his representatives or salesmen, that the 
respondent or any of his employees have any connection with the 
United States Government or any branch or agency thereof. 

3. Representing, through the use of emblems or other picturizations 
resembling or simulating official United States Government seals or 
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insignia that the respondent or his business is connected with the 
United States Government or any branch thereof. 

4. Representing in any manner, either directly or by implication, 
that the respondent or his business has any connection with the Gov- 
ernment of the United States or any branch or agency thereof, includ- 
ing the United States Civil Service Commission. 

5. Representing, directly or by implication, that the respondent is 
authorized by the United States Civil Service Commission to qualify 
applicants for Government positions, or that positions in the United 
States Civil Service may or can be obtained through the respondent or 
by completing any of the respondent’s courses of study. 

6. Misrepresenting in any manner the positions and opportunities 
for employment in United States Civil Service positions of students 
completing the respondent’s courses of study. 

Ltis further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. . 
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In TuE MATTER OF 


GOLD-TONE STUDIOS, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4779. Complaint, July 2, 1942—Decision, Sept. 2, 1948 


Where a corporation and seven partners, including said corporation’s president, 
vice president, and secretary-treasurer, who directed and controlled the 
corporate and partnership acts, practices and policies; engaged in the pro- 
duction and interstate sale and distribution of colored or tinted photo- 
graphs, at the same premises and with the same telephone numbers, and 
in carrying on their operations through forty-four studios or branches 
operated under the corporate name, and seventeen under various other trade 
names, under a plan or program whereby each studio gave customers sittings 
and transmitted the negatives to the principal office where finished prints 
of the customers’ selections were made and returned to the studio for deliv- 
ery to the customer, with notation on the back that duplicates might be 
ordered “either through this studio or by writing direct to Camera Art 
Company, ete.—partnership trade name under which most of the work of 
developing negatives and finishing and supplying proofs and prints there- 
from, was done; 

tn advertising their photographs, generally as “Gold-Tone Oil color portraits”, 
in newspapers, contract forms, printed circulars, stationery, and other ad- 
vertising material, including certificates and coupons which the headquarters 
offices supplied to their studios for house-to-house canvassers; 

(a) Falsely represented, through such use of the words “Gold-Tone” as a 
trade name and its use in the name of aforesaid corporation, together with 
the express representation upon such coupons, that the corporation produced, 
sold and distributed the more costly, genuine gold-tone photographs, finished 
by the use of a toning bath containing salts or chloride of gold; 

(b) Falsely described their said photographs through use in their afore- 
said advertising matter of such statements as “oil painted portraits” and 
“colored in oil’, ‘oil colored portrait’, 

The facts being that they were merely sepia prints produced from a photographie 
negative and thereafter—in the case of a major portion—tinted or colored ; 
and they did not conform to the public’s understanding of “oil colored por- 
traits” and did not constitute such portraits as understood by artists who 
paint pictures or photographers who color photographs; 

(c) Falsely represented, as aforesaid, that their said photographs had a 
value of $5 or $5.50 through such statements as “Gold-Tone Finish $2.75 reg. 
$5 value”, “offered for $2.95 reg. $5.50 value” and “formerly $5 value”; when 
in fact they were regularly and consistently sold for $2.75 and $2.95; and 

(d) Falsely represented offer of their said products as a “special advertis- 
ing offer” in their said coupons or certificates ; notwithstanding the fact their 
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So-called special advertising offers were not limited to the time stated ; period 
stated in said coupons in many cases overlapped and might be extended upon 
request; and aforesaid offers constituted part of a continuous scheme of 
solicitation in the regular course of their business; 

With tendeney and capacity to mislead and deceive a substantial portion of the 
purchasing public into the belief that aforesaid representations were true, 
and with effect of causing it to purchase aforesaid photographs: 

Held, That said acts and practices, under the circumstances set forth, were all to 
the injury and prejudice of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


Betore Mr. J. Earl Cox, trial examiner. 

Mr. 8. F. Rose and Mr. Joseph Callaway for the Commission. 2 

MacFarlane, Harris & Goldman, of Rochester, N. Y., for 
respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Gold-Tone Studios, 
Inc., a corporation, also trading as Camera Art Co.; Irving A. Stern, 
individually and as president and a director of Gold-Tone Studios, 
Inc., and a copartner in the firm trading as Camera Art Co.; Paul A. 
McGuire, individually and as vice president and a director of Gold- 
Tone Studios, Inc., and a copartner in the firm trading as Camera Art 
Co.; Berthold Eidlin, individually and as secretary-treasurer of Gold- 
Tone Studios, Inc., and a copartner in the firm trading as Camera Art 
Co.; and Marion Stern, Doris McGuire, Emanuel Eidlin, and Ephraim 
Eidlin, individuals and members of the firm trading as Camera Art 
Co., hereinafter referred to.as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding by it 
in respect thereof, would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent Gold-Tone Studios, Inc., hereinafter re- 
ferred to as corporate respondent, is a corporation organized and doing 
business under and by virtue of the laws of the State of New York, 
having its principal office and place of business at 12 Andrews Street, 
Rochester, N. Y., with some 50 branch studios or places of business 
operated and maintained in as many cities located in various States 
of the Middle West and along the Atlantic Seaboard, said branch 
studios and places of business in turn, employing different trade names, 
and in some instances, the name of corporate respondent. 

Individual respondents Irving A. Stern, Marion Stern, Paul A. Mc- 
Guire, Doris McGuire, Berthold Eidlin, Emanuel Eidlin, and Ephraim 
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Eidlin are individuals composing a partnership trading under the 
name and style Camera Art Co. Individual respondents Irving A. 
Stern, Paul A. McGuire and Berthold Eidlin are president, vice 
president and secretary-treasurer, respectively, of respondent corpora- 
tion and they, acting in their official capacities and in conjunction with 
individual respondents Marion Stern, Doris McGuire, Emanuel Eid- 
lin and Ephraim Eidlin, direct and control the respective acts, policies 
and affairs of corporate respondent and of Camera Art Co. Corporate 
respondent Gold-Tone Studios, Inc., »nd Camera Art Co. are oper- 
ated from the same premises and address, to wit, 12 Andrews Street, 
Rochester, N. Y. Much of the business of Gold-Tone Studios, Inc., is 
transacted in the name of Camera Art Co., which said firm has more 
than 100 employees, and produces and ships the products sold by Gold- 
Tone Studios, Inc., through the medium of its various branch studios. 

Par. 2. Respondents are now, and for some time past have been 
engaged in the production, offering for sale and sale of tinted or col- 
ored photographs, or pictures generally designated as “Gold-Tone 
Oil Colored Portrait” and in the sale of frames therefor. Respondents 
cause and have caused their said photographs or pictures, when sold 
by them, to be transported from their place of business in Rochester, 
N. Y., to the purchasers thereof at the respective points of location 
of the latter in the various States of the United States other than the 
State of New York, and in the District of Columbia. Respondents 
maintain and at all times mentioned herein have maintained a course 
of trade in said tinted or colored photographs or pictures in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 8. In the course and conduct of their said business, in con- 
nection with and for the purpose of inducing the sale and distribution 
of their said products in commerce, respondents have made and are 
now making various advertising and sales representations concerning 
their said products. Customers and prospective customers are vari- 
ously contacted through the medium of newspaper advertising, by the 
use of United States mails and by house-to-house canvassers or sales 
agents working out of the branch offices established as aforesaid by 
respondents in various cities of the States of the United States. Each 
said branch office or studio is equipped by respondents with a photo- 
graphic outfit used only for the purpose of making a negative of a 
customer sitting for a photograph. 

In printed circulars of general distribution, disseminated by corpo- 
rate respondent the following representation, among others, is made: 


Beautiful 8 x 10 Oil Painted Portrait. 
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In advertisements appearing in newspapers of general circulation 
respondents advertise and have advertised “3 LOVELY 8 x 10 POR- 
TRAITS. In the beautiful GOLD-TONE FINISH $2.75. Reg. $5 
Value.” 

In other advertising matter also inserted by respondents in news- 
papers of general circulation respondents advertise “3 8 x 10 
PHOTOS. 1 HAND COLORED IN OILS,” offered for “$2.95 Reg. 
$5.50 VALUE.” 

Par. 4. Respondents’ plan of operation is in substance as follows: 

House-to-house salesmen or canvassers are equipped by respondents 
with sample photos and coupons. When a salesman contacts a cus- 
tomer and obtains an order for a “portrait” he delivers to the customer 
at the time a coupon or certificate of which the following is typical: 

Special Advertising Offer 
ONE BEAUTIFUL 8 x 10 GOLD-TONE OIL COLORED PORTRAIT 
Suitable for Framing 
For $1.00 only 
Pay Representative 50¢ * * * Pay Bal. 50¢ at time of sitting 
Good Until August 15, 1941 

Other coupons or certificates delivered to customers by respondents’ 

salesmen upon taking orders read in part as follows: 


FORMER 
$5.00 
VALUE 


GOLD-TONE STUDIOS, INC. 
Saginaw, MICH. 
SPECIAL ADVERTISING OFFER 
ONE Beautiful 8 x 10 Fluor-A-Tone Portrait 
HAND. COLORED IN OILS 
Pay Representative 50¢ $1.00 Pay Bal. 50¢ at time of sitting 
* * * * * 


This Offer Good Until Sep. 6, 1941. 


The salesman collects 50 cents upon taking an order, the same being 
his commission. The remaining 50 cents or balance is paid by the 
customer at the studio at the time of the sitting for a picture or portrait. 

The only work done by the branch studio or office consists in giving 
the customer a “sitting” and the making of a photographic negative. 
Said negative is immediately sent to the main office of respondents at 
12 Andrews Street, Rochester, N. Y., where it is developed and a proof 
made therefrom. Respondents having made the proof, the same is 
then mailed back to the branch studio for the inspection of the cus- 
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tomer. The particular proof selected by the customer is then mailed 
back by the branch studio to headquarters of respondents in Roch- 
ester, N. Y., where the print is made. The finished print is then mailed 
back to the branch studio for delivery to the purchaser. Certificates 
used by branch studios in obtaining and executing orders are sent to 
the branch offices or studios by and from the main office of respondents 
at Rochester. The development of negatives and the making and fin- 
ishing of proofs and prints therefrom are done under the name of 
Camera Art Co. 

Each branch office or studio remits once a week to the main office at 
Rochester all moneys collected for prints. 

On the back of corporate respondents’ finished prints that are deliv- 
ered to purchasers is stamped an announcement reading as follows: 


DUPLICATE PRINTS OF THIS PHOTOGRAPH IN ANY SIZE 
MAY BE ORDERED EITHER THRU THIS STUDIO OR BY WRIT- 
ING DIRECT TO CAMERA ART CO. 12 ANDREWS ST. 
ROCHESTER, N. Y. 

WHEN ORDERING PLEASE GIVE THIS NO * * * 


Various customers, believing to be true, the representations of re- 
spondents in respect of the character and type of their product and 
as to the terms and conditions of the sale thereof, have sent in addi- 
tional orders to respondents at Rochester, N. Y., for duplicate prints 
and said orders are being and have been filled by respondents at Roch- 
ester and shipped by them from Rochester to said customers located 
in various States of the United States other than the State of New 
York. 

Par 5. The aforesaid representations and implications made and 
employed by respondents as aforesaid, are false, misleading and decep- 
tive in that: 

The tiated or colored photographs or pictures produced by respond- 
ents are not “oil painted portraits” or “oil colored portraits.” Said 
photographs or pictures are not “paintings” nor “oil painted’ and 
they do not conform to the established belief of the public as to what 
constitutes a “painting” or an “oil painted” production, nor do said 
photographs or pictures constitute “paintings” or “oil painted” prod- 
ucts as understood by artists who paint pictures or photographers who 
color photographs. Said photographs or pictures, in truth and in fact, 
as produced and sold by respondents, are merely sepia prints produced 


from a photographic base and negative, and slightly tinted or colored 
thereafter. 
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The photographs or pictures represented as having had a $5 value, 
have not had and do not have any such value and age not been pold 
for $5, for in truth and in fact, photographs or pictures of the same 
kind, type and quality as those sold by respondents are regularly 
and ordinarily sold by popular price, coupon photographic studios 
for $1 each. 

The offers that are advertised as terminating on or as being limited - 
to a given date, are not actually terminated or withdrawn at, or lim- 
ited to, the time stated as to each, nor are any of said advertising or 
coupon offers “special advertising offers.” Said offers, in truth and 
in fact, comprise only a part of a continuous scheme of solicitation in 
the regular course and conduct of the business of respondents. 

Par. 6. A genuine Gold-Tone print or picture is a product resulting 
from a process involving the use of a toning bath employing salts 
or chloride of gold. This process produces a much warmer tone than 
is true in the case of black and white or sepia, involves more labor 
and detail, comprehending the toning of a print or pictures a second 
time, and is considerably more expensive than the process employed 
in the production of black-and-white or sepia prints or pictures. The 
toning process employed by respondents is an ordinary one in uni- 
versal use in the production of sepia effects. 

The use by corporate respondent of the words “Gold-Tone” in its 
corporate name or as a trade name, printed on its stationery, contract . 
forms, or in advertising, together with the express representation 
upon coupons used to obtain customers for the purchase of respond- 
ents’ products, is a representation to customers that respondents 
produce and sell genuine Gold-Tone pictures. In truth and in fact, the 
colored photograph advertised and represented by respondents to be a 
Gold-Tone oil colored product is not in fact a Gold-Tone picture but 
is instead a slightly tinted or colored sepia print which costs much 
less to produce and which respondents do not actually color in oil. 
The use by corporate respondent Gold-Tone Studios, Inc., of the 
word “Gold-Tone” as a part of its corporate name constitutes within 
itself a false and misleading representation that said corporate re- 
spondent produces and sells in commerce genuine Gold-Tone pictures 
or photographs, when such is not the fact. 

Par. 7. The use by respondents of the said false and misleading 
statements and representations in connection with the sale of the 
aforesaid products has a tendency and capacity to, and does, mislead 
and deceive purchasers and prospective purchasers of respondents’ said 
product into the erroneous and mistaken belief that such statements 
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and representations are true and into the purchase of substantial 
quantities of respondents’ products as a result of such belief. 

Par. 8. Said acts and practices of respondents as described herein 
are all to the prejudice of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Revort, FInpINGs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 2, 1942, issued and subsequently 
served its complaint in this proceeding upon the respondents, Gold- 
Tone Studios, Inc., a corporation, also trading as Camera Art Co.; 
Irving A. Stern, individually and as president and a director of Gold- 
Tone Studios, Inc., and a copartner in the firm trading as Camera 
Art Co.; Paul A. McGuire, individually and as vice president and a 
director of Gold-Tone Studios, Inc., and a copartner in the firm trad- 
ing as Camera Art Co.; Berthold Eidlin, individually and as secre- 
tary-treasurer of Gold-Tone Studios, Inc., and a copartner in the firm 
trading as Camera Art Co.; and Marion Stern, Doris McGuire, Eman- 
uel Eidlin, and Ephraim Eidlin, individuals and members of the firm 
trading as Camera Art Co., charging them with unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. After the respondents filed their answers, testimony, and other 
evidence in support of and in opposition to the allegations of the 
complaint were introduced before a trial examiner of the Commission 
theretofore duly designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission upon the complaint, the answers thereto, testimony 
and other evidence, report of the trial examiner, and briefs and oral 
argument in support of and in opposition to the complaint; and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Gold-Tone Studios, Inc., hereinafter re- 
ferred to as the “corporate respondent,” is a corporation organized 
and existing under and by virtue of the laws of the State of New York. 
It maintains its offices at 12 Andrews Street, Rochester, N. Y. In 
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April 1944 it operated 61 studios or branches, 44 of which were 
operated under its corporate name and 17 under various other trade 
names. Its gross business increased from $96,206.98 in 1985 to $3,- 
369,213.54 in 1944, while its annual expenditure for advertising 
increased from $2,792.18 in 1935 to $83,120.19 in 1944. 

Par. 2. Individual respondents, Irving A. Stern, Marion Stern, 
Paul A. McGuire, Doris McGuire, Berthold Eidlin, Emanuel Eidlin, 
and Ephraim Eidlin, are individuals composing a partnership trading 
and doing business as Camera Art Co., with their principal place of 
business at 12 Andrews Street, Rochester, N. Y. Individual respond- 
ents Irving A. Stern, Paul A. McGuire, and Berthold Eidlin are 
president, vice president, and secretary-treasurer, respectively, of 
respondent corporation, and they, acting in their capacities as officers 
of said corporate respondent and in conjunction with the individual 
respondents Marion Stern, Doris McGuire, Emanuel Eidlin, and 
Ephraim Eidlin, direct and control the respective acts, practices, and 
policies of the corporate respondent and of the Camera Art Co., both of 
which occupy the same premises and have the same telephone numbers. 

Par. 3. Respondents are now, and for more than 10 years last past 
have been, engaged in the production, offering for sale, sale, and dis- 
tribution of colored or tinted photographs or pictures generally desig- 
nated as “Gold-Tone oil colored portraits” and in the sale of frames 
therefor. Each branch office or studio of the corporate respondent is 
equipped by respondents with a photographic outfit used only for the 
purpose of making a negative of a customer sitting for a photograph. 
The only work done by a studio or branch office consists of giving the 
customer a “sitting” and the making of a photographic negative. The 
negative is immediately transmitted to the principal office of the re- 
spondents, where it is developed and a proof made. Said proof is then 
returned to the branch studios for inspection by the customer. The 
particular proof selected by the customer is then returned to the head- 
quarters of the respondents, where a print is made. A finished print 
is then mailed back to the branch studio for delivery to the customer. 
More than 99 percent of the work of developing negatives and finishing 
proofs and prints therefrom is done under the name of Camera Art Co. 

Par. 4. In the course and conduct of the aforesaid business, respond- 
ents cause, and have caused, their said photographs or pictures, when 
sold, to be shipped from their place of business in the State of New 
York to purchasers thereof at their respective points of location in 
various other States of the United States and in the District of Colum- 
bia, and maintaining, and at all times mentioned herein have main- 
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tained, a course of trade in said products in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 5. (a) For the purpose of inducing the purchase of their 
photographs or pictures, respondents advertise in newspapers dis- 
tributed throughout the United States and in contract forms, certifi- 
cates, coupons, printed circulars, stationery, and other advertising 
material circulated and distributed, or caused to be circulated and 
distributed, by them among the purchasing public throughout the 
United States and in the District of Columbia. Among and typical of 
such statements are the following: ‘ 


(1) Beautiful 8 x 10 Oil Painted Portrait 
(2) 3 LOVELY 8 x 10 PORTRAITS. In the beautiful GOLD-TONE FINISH 


$2.75. Reg. $5 Value. 
(83) 838 x 10 PHOTOS. 1 HAND COLORED IN OILS, offered for 2.95. Reg. 
$5.50 VALU. 
(4) Special Advertising Offer 
ONE BEAUTIFUL 8 x 10 GOLD-TONE OIL COLORED PORTRAIT 
Suitable for Framing 
For $1.00 only 
Pay Representative 50¢ * * * Pay Bal. 50¢ at time of sitting 
Good Until August 15, 1941. 
(5) 


FORMER 
$5.00 
VALUE 


GOLD-TONE STUDIOS, INC. 
Saginaw, MICH. 
SPECIAL ADVERTISING OFFER 
ONE Beautiful 8 x 10 Mluor-A-Tone Portrait 
HAND COLORED IN OILS 


Pay Representative 50¢ $1.00 Pay Bal. 50¢ at time of sitting 
Sa * * * * * 


This Offer Good Until Sept. 6, 1941. 


(b) (4) and (5) above are typical of the representations made 
through the use of coupons or certificates. supplied by the headquarters 
offices of respondents to their studios, which in turn supply them to 
house-to-house canvassers or salesmen. When such a salesman calls 
on a customer and obtains an order, he delivers one of these coupons to 
said customer and collects the deposit, which is his commission, and 
the balance is paid to the studio by the customer at the time of the 
sitting for a photograph or picture. 
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(¢) On the back of corporate respondent’s finished prints delivered 
to purchasers is stamped the following: 

DUPLICATE PRINTS OF THIS PHOTOGRAPH IN ANY SIZE 
MAY BE ORDERED EITHER THRU THIS STUDIO OR BY 
WRITING DIRECT TO 

CAMERA ART CO. 12 ANDREWS ST. 

ROCHESTER, N. Y. 

WHEN ORDERING PLEASE GIVE THIS NO * * * 

Various customers, having reason to believe and believing to be true 
representations of respondents with respect to the character and type 
of their photographs or pictures and as to the terms and conditions of 
sale thereof, have sent in additional orders to respondents at Rochester, 
New York, for duplicate prints, and said orders are being, and have 
been, filled by respondents at Rochester and shipped by them from 
Rochester to said customers located in various States of the United 
States other than the State of New York. 

(d) The use by corporate respondent of the words “Gold-Tone” in 
its corporate name and as a trade name printed on its stationery, con- 
tract forms, or in advertising, together with the express representation 
upon coupons used to obtain customers for the purchase of respondents’ 
products, is a representation to said customers that respondents pro- 
duce and sell genuine gold-tone pictures or photographs. The use by 
corporate respondent Gold-Tone Studios, Inc., of the words “Gold- 
Tone” asa part of its corporate name constitutes, within itself, a repre- 
sentation that said corporate respondent produces, sells, and distrib- 
utes genuine gold-tone photographs or pictures finished by the use of 
a toning or developing bath containing salts or chloride of gold. 

Par. 6. Through the use of the above statements and representa- 
tions and others of similar import and meaning not set out herein 
respondents represent, and have represented, directly and by implica- 
tion, that pictures and photographs produced, sold, and distributed by 
them are “oil painted portraits,” “oil colored portraits,” “hand colored 
in oils,” “Gold-Tone finished,” and/or “Gold-Tone oil portraits,” that 
they have a regular value of $5 or $5.50, and that $2.75 and $2.95 are 
special advertising offers for a limited time only. 

Par. 7. (a) The aforesaid statements and representations are false, 
deceptive, and misleading in the particulars hereinafter set out. 

(0) The photographs or pictures produced and distributed by re- 
spondents are not “oil painted portraits” and are neither “paintings” 
nor “oil painted.” Many of them are not “oil colored portraits.” 
None of them conform to the established belief of the public as to what 
constitutes a “painting” or an “oil painted” production and do not 
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constitute “paintings” or “oil painted” products as understood by 
artists who paint pictures or photographers who color photographs. 
All of them are merely sepia prints produced from a photographic 
base and negative. A major portion of said photographs and pictures 
are thereafter slightly tinted or colored and‘ do not conform to the 
established belief of the public as to what constitutes an “oil colored 
portrait” and do not constitute “oil colored portraits” as understood 
by artists who paint pictures or photographers who color photographs. 

(c) A genuine gold-tone print or picture is a product resulting 
from a process involving the use of a toning bath employing salts 
or chloride of gold. This process produces a much warmer tone than 
is true in the case of black and white or sepia, involves more labor and 
detail, comprehending the toning of a print or picture a second time, 
and is considerably more expensive than the process employed in the 
production of black-and-white or sepia prints or pictures. Respond- 
ents do not produce, sell, or distribute genuine gold-tone pictures or 
photographs and do not in fact employ a toning bath containing salts 
or chloride of gold in finishing such pictures or photographs. 

(d) Said photographs or pictures have not had, and do not have, a 
value of $5 or $5.50 and have not been sold at these prices. Respond- 
ents regularly and continuously sell them for $2.75 and $2.95. 

_(e) The “special advertising offers” are not in fact special offers 
for a limited time only. They are not limited to the time stated as to 
each and are not actually terminated or withdrawn at such time. 
Many of the time periods stated in such coupons overlap, and said 
periods may be extended upon request of the customer. Said offers, 
in truth and in fact, constitute only a part of a continuous scheme of 
solicitation in the regular course and conduct of respondents’ business. 

Par. 8. The use by respondents of the aforesaid false, misleading, 
and deceptive statements, representations, and practices has had, and 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that the statements and representations made are true and 
causes, has caused, and is likely to cause a substantial portion of the 
purchasing public, because of such erroneous and mistaken belief, 
to purchase respondents’ pictures and photographs. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the injury and prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


GOLD-TONE STUDIOS, INC., ET AL. PAG 
206 Order 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of the re- 
spondents, testimony and other evidence introduced before a trial 
examiner of the Commission theretofore duly designated by it, report 
of the trial examiner, and briefs and oral argument in support of and 
in opposition to the complaint; and the Commission having made its 
findings as to the facts and conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act: 

lt is ordered, That the respondent Gold-Tone Studios, Inc., a cor- 
poration, also trading as Camera Art Co., its officers, representatives, 
agents, and employees, and respondents Irving A. Stern, Paul A. 
McGuire, Berthold Eidlin, Marion Stern, Doris McGuire, Emanuel 
Eidlin, and Ephraim Eidlin, individually or as copartners trading as 
Camera Art Co., or under any other name or names, their agents, rep- 
resentatives, and employees, directly or through any corporate or other 
device in connection with the offering for sale, sale, and distribution 
in commerce as “commerce” is defined in the Federal Trade Commis- 
sion Act, of pictures or photographs, do forthwith cease and desist 
from directly or indirectly: 

1. Using the words “oil painted portrait,” “oil painted,” or any 
other word or words of similar import or meaning, either alone or in 
combination with any other word or words, as a designation for, as 
descriptive of, or in connection with a tinted or colored photograph or 
picture made from a photographic base. 

2. Using the words “oil colored portrait,” “colored in oils,” or any 
other word or words of similar import or meaning, either alone or 
in combination with any other word or words, as a designation for, as 
descriptive of, or in connection with a tinted photograph or picture 
made from a photographic base. 

8. Using the words “Gold-Tone” or any other word or words of 
similar import or meaning, either alone or in combination with any 
other word or words, to designate, describe, or refer to a photographic 
reproduction which is not a product resulting from a finishing proc- 
ess involving the use of a toning or developing both employing salts 
or chloride of gold. 

4. Using the words “Gold-Tone” or any other word or words of 
similar import or meaning, either alone or in combination with any 
other word or words, as a corporate or trade name or otherwise, to 
designate, describe, or refer to a photographic business not substan- 
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tially engaged in finishing photographic reproductions by a process 
involving the use of a toning or SOT anda bath employing salts or 
chloride of gold. 

5. Reproeatis that the customary or gata price for any kind or 
type of photograph or picture is a special advertising offer or other 
special offer; that an offer of said photographs or pictures is limited 
in point of time when such offer is not in fact so limited; or that said 
photographs or pictures offered are of a value in excess of the usual 
or customary price. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with it. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5532. Complaint, Apr. 1, 1948—Decision, Sept. 8, 1948 


‘Where some thirty-three corporate and partnership concerns which were engaged 
in the manufacture and interstate sale and distribution of different kinds 
of tickets, checks and coupons, classified in accordance with the special 
interest therein of their six trade associations, as (1) amusement tickets, 
(2) restaurant checks—clubs, cafes, hotels, soda fountains, ete., (3) cou- 
pons in strip or book form, redeemable in merchandise or services by com- 
mercial and industrial establishments, (4) clothing tickets, including also 
those employed by manufacturers to record piece work, etc., and by 
establishments engaged in agricultural activities whose employees are given 
checks or coupons redeemable in cash for work performed, (5) transit 
tickets—electrie railways, buses, ferries, ete. and (6) railroad tickets— 
including railway affiliates, and airway systems; and which, with one 
exception, were members of one or more or all of said six corporate trade 
associations, and constituted so large and influential a group that they were 
able substantially to dominate and control the market and prices of the 
aforesaid products, and, except as below described, were normally in 
competition with one another and with others— 

Entered into an unlawful agreement, understanding, combination and conspi- 
racy to hinder, lessen, eliminate, restrict and restrain competition in price 
and otherwise between and ‘among themselves in the manufacture, sale and 
distribution in commerce of the aforesaid products; and 

Where said various manufacturers, their said associations, a partnership whicb 
was the secretary and industry counsel for said associations, and an indi- 
vidual partner therein, who dominated and controlled its operations— 

Carried out the aforesaid unlawful agreement, understanding, ete.; and pursuant 
thereto and in furtherance thereof— 

(a) Agreed upon identical and uniform prices, discounts, surcharges and extra 
charges to be applied in the sale and distribution of the products concerned ; 
and 

Where said manufacturers, pursuant to aforesaid agreement, etc., 

(b) Organized said associations for use as clearing houses or central agencies 
through which they could and did carry on and effectuate their unlawful 
agreements, ete.; and 

Where said various associations, pursuant to aforesaid agreement, etc., 

(c) Employed said partnership and individual to make plans for and to aid, 
assist and direct said manufacturers in effectuating and carrying out said 
agreement, etc. ; 

{d) Adopted and carried out an open price filing plan whereby each manuface- 
turer filed with the association of which it was a member, a price list 
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of its products and quotations thereon in advance of their effective date, 
for distribution among the other manufacturers by said partnership 
in such manner that the name of each manufacturer was identified with 
any price quotation made by it, and was made known to the other 
manufacturers ; 

With the result that all such suanraceicers were enabled to identify any par- 
ticular quotation with the particular manufacturer who made it, and 
through the code of symbols below described, were further enabled to 
check and ‘detect any deviation by a particular manufacturer from the 
quotations it had so disseminated ; 

(e) From time to time prepared, revised and adopted “guides of fair value” for 
use by said manufacturers in determining prices to be charged for “‘tailor- 
made” or “special made” tickets, which designated specific charges to be 
made for each item of variation where the size, printed matter or other 
characteristics of said tailor-made or special made tickets deviated from that 
of the standard ticket, so that the different manufacturers could quote and 
charge identical and uniform prices; and 

Where said manufacturers, acting as aforesaid— 

(f) Adopted and put into force a plan of reporting to said partnership all 
sales below agreed prices, and empowered the aforesaid individual to arbi- 
trate and adjust all disputes between them arising or growing out of such 
sales; and 

Where said associations, partnership, individual, and manufacturers, acting as 
aforesaid— 

(g) Standardized the products of each manufacturer as to size, style and color, 
and as to weight and quay of the paper and cardboard used in their 
manufacture; 

(h) Formulated a code of symbols or identification marks whereby any of the 
manufacturers identified the products of any other — manufacturing 
member ; and 

(i) Held meetings of the membership of the associations and of committees 
acting therefor, where prices were discussed and fixed and other action taken 
to eliminate competition between said manufacturers ; 

Capacity, tendency and effect of which agreement, cider etc., entered 
into and carried out by said associations, manufacturers, partnership, and 
individual, and of acts and practices performed in furtherance thereof and 
pursuant thereto were— 

1. To substantially lessen, restrict, and restrain competition between and 
among said manufacturers in the manufacture, sale and distribution of 
their products in commerce ; 

2. To restrict and prevent price competition between and among them: 
in the sale and distribution thereof ; 

3. To empower and enable them to control the market and enchance the 
price of said products above those which would prevail under a condition. 
of natural, normal and free competition among them; 

4. To increase the prices paid by purchasers of said products; and 

5. To create a monopoly in said manufacturers in the sale and distribu- 
tion thereof in interstate commerce: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of their competitors, and con- 
stituted unfair methods of competition in commerce. - 


While the record did not show in said proceeding that each of the respondents 
participated in all of the aforesaid activities, each respondent did enter 
into the formation and establishment of the unlawful agreement, under- 
standing, combination and conspiracy described, and each acted in coopera- 
tion with the others in carrying out some of the aforesaid acts and prac- 
tices pursuant to and in furtherance of the understanding or agreement 
common to them all. 


Though each of the respondent associations in said proceeding had its gwn 
charter, and the income and expenses of each were kept separate and apart 
from those of the others, said associations had a community of interest, 
and acted concertedly and collectively in employing said partnership and 
individual, with the result and effects above described. 

Mr. Floyd O. Collins for the Commission. 
Covington, Burling, Rublee, Acheson & Shorb, of Washington, 

D. C., for respondents generally. 

Giddings, Keating & Reid, of New York City, for Gooch & Co. 
Mr, Aaron L. Ford, of Washington, D. C., for Weldon, Williams 
& Lick, Inc. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the persons, firms, 
partnerships and corporations hereinafter named and described as 
respondents, have violated the provisions of section 5 of said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapy 1. (a) The respondent, Amusement Ticket Manufac- 
turers Association, is a corporation organized and existing under and 
by virtue of the laws of the State of New York, with its home office 
located at 369 Lexington Avenue, New York, N. Y. Said respondent 
is a membership corporation and its membership is composed of firms, 
corporations, partnerships, and individuals who are engaged in the 
manufacture, sale and distribution of checks and coupons used by all 
types of amusement enterprises, whether or not they are operated 
for profit, and other establishments using the types of tickets, checks 
and coupons common to the amusement industry, such as bathhouses, 
swimming pools, horse and dog shows, races, fairs, carnivals, games, 
moving pictures, etc. Said group of articles will be referred to herein- 
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after as “amusement tickets.” All of the members-of said association 
are named as respondents herein. 


(b) The respondent, Restaurant Check Manufacturers Association, , 


is a corporation organized and existing under and by virtue of the laws 
of the State of New York, with its home office located at 869 Lexing- 
ton Avenue, New York, N. Y. Said respondent is a membership cor- 
poration and its membership is composed of firms, corporations, part- 
nerships, and individuals who are engaged in the manufacture, sale, 
and distribution of checks and coupons of all types used by clubs, com- 
mercial restaurants, cafes, hotels, soda fountains, etc., whether or not 
used in connection with any mechanical accessory. Said group of 
articles will be referred to hereinafter as “restaurant checks.” All of 
the members of said association are named as respondents herein. 

(¢) The respondent, Association of Coupon Book Manufacturers, 
is a corporation organized and existing under and by virtue of the 
laws of the State of New York, with its home office located at 369 
Lexington Avenue, New York, N. Y. Said respondent is a membership 
corporation and its membership is composed of firms, corporations, 
partnerships, and individuals who are engaged in the manufacture, 
sale, and distribution of checks and coupons in strip or book form that 
are redeemable in merchandise or services used by commercial and 
industrial establishments, except as defined under amusement tickets, 
electric railway and bus tickets, steam railroad tickets and restaurant 
checks. Said group of articles will be referred to hereinafter as “cou- 
pon books.” <All of the members of said association are named as 
respondents herein, 

(d) The respondent, Clothing Ticket Manufacturers Association, 
is a corporation organized and existing under and by virtue of the 
laws of the State of New York, with its home office located at 369 
Lexington Avenue, New York, N. Y. Said respondent is a member- 
ship corporation and its membership is composed of firms, corpora- 
tions, partnerships, and individuals who are engaged in the manu- 
facture, sale, and distribution of tickets, checks, and coupons used by: 
(1) Clothing manufacturers to designate lot number, size, style and/or 
price on all classes of clothing; (2) manufacturers in various indus- 
tries for recording piece work and similar operations; (3) establish- 
ments engaged in agricultural activities whose employees are given 
tickets, checks, or coupons redeemable in cash for work performed. 
Said group of articles will be referred to hereinafter as “clothing 
tickets.” All of the members of said associations are named as re- 
spondents herein. 
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(¢) The respondent, Traffic Ticket Manufacturers Association, is 
a corporation organized and existing under and by virtue of the laws 
of the State of New York, with its home office located at 369 Lexing- 
ton Avenue, New York, N. Y. Said respondent is a membership cor- 
poration and its membership is composed of firms, corporations, part- 
nerships, and individuals who are engaged in the manufacture, sale, 
and distribution of electric railway and bus tickets, checks, coupons, 
and transfers of all types used by city and interurban electric rail- 
ways, their subsidiaries and/or affiliates, and independently operated 
buses, ferries, bridges, airways and all other transportation enter- 
prises, except as defined under licensed railroad tickets. Said group 
of articles will be referred to hereinafter as “transit tickets.” AIL 
of the members of said association are named as respondents herein. 

(7) The respondent Licensed Railroad Ticket Manufacturers Asso- 
ciation is a corporation organized and existing under and by virtue 
of the laws of the State of New York, with its home office located 
at 369 Lexington Avenue, New York, N. Y. Said respondent is a 
membership corporation and its membership is composed of firms, 
corporations, partnerships and individuals who are engaged in the 
manufacture, sale, and distribution of tickets, checks, and coupons 
of all types used by railroad systems and their subsidiaries or affili- 
ated bus, ferry, bridge, and airway systems. Said group of articles 
will be referred to hereinafter as “railroad tickets.” All of the mem- 
bers of said association are named as respondents herein. 

(g) Respondents Joseph Gooch, Jr., and his wife Edith A. Gooch 
are copartners, trading and doing business under the partnership 
name of Gooch & Co. The home office of said partnership is located 
at 369 Lexington Avenue, New York, N. Y. Said partnership is now 
and has been (since the organization of the above named respondent 
associations) employed by respondent associations as secretary and 
industry counsel. 

(h) Respondent Joseph Gooch, Jr., is an individual whose principal 
place of business is located at 369 Lexington Avenue, New York, N. Y. 
Said respondent has the active control and management of the partner- 
ship Gooch & Co., and directs and controls said partnership’s activities 
and practices. 

Par. 2. (a) The respondent, Globe Ticket Co., is a corporation or- 
ganized and existing under and by virtue of the laws of the State 
of Pennsylvania, with its home office and principal place of business 
located at 112 North Twelfth Street, Philadelphia, Pa. Said respond- 
ent is engaged in the manufacture, sale, and distribution of amusement 
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tickets, restaurant checks, coupon books, clothing tickets, transit 
tickets and railroad tickets. Said respondent is now and has been 
for anumber of years last past a member of the respondent associations 
named and described in paragraphs 1 (a) through (7) hereinabove. 

(6) The respondent, International Ticket Ticket Co., is a cor- 
poration organized and existing under and by virtue of the laws 
of the State of New Jersey, with its home office and principal place 
of business located at 50 Grafton Avenue, Newark, N. J. Said 
respondent is engaged in the manufacture, sale, and distribution of 
amusement tickets, restaurant checks, coupon books, clothing tickets, 
transit tickets and railroad tickets. Said respondent is now and has 
been for a number of years last past a member of the respondent as- 
sociations named and described in paragraphs 1 (a) through (f/f) 
hereinabove. 

(c) The respondent, Keller Printing Co., is a corporation organized 
and existing under and by virtue of the laws of the State of New 
York, with its home office and principal place of business located at 
297 Lafayette Street, New York, N. Y. Said respondent is engaged 
in the manufacture, sale, and distribution of amusement tickets, res- 
taurant checks, coupon books and clothing tickets. Said respondent 
is now and has been for a number of years last past a member of the 
respondent associations named and described in paragraphs 1 (a) 
through (d) hereinabove. 

(ad) The respondent, Arcus-Simplex Ticket Co., Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its home office and principal place of business lo- 
cated at 15 Laight Street, New York, N. Y. Said respondent is now 
and has been for a number of years last past engaged in the manu- 
facture, sale, and distribution of amusement tickets, restaurant checks, 
coupon books, transit tickets and railroad tickets. Said respondent 
is now and has been for a number of years last past a member of the 
respondent associations named and described in paragraphs 1 (a), 
(b), (ce), (e) and (f) hereinabove. 

(e) The respondent, Poole Brothers, Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of Illinois, 
with its home office and principal place of business located at 85 West 
Harrison Street, Chicago, Ill. Said respondent is now and has been 
for a number of years last past engaged in the manufacture, sale, and 
distribution of amusement tickets, restaurant checks, coupon books, 
transit tickets and railroad tickets.. Said respondent is now and has 
been for a number of years last past a member of the respondent as- 
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sociations named and described in paragraphs 1 (a), (b), (ce), (e) 
and (f) hereinabove. 

(7) The respondent, Ansell-Simplex Ticket Co., Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Iinois with its home office and principal place of business 
located at 2844 West Chicago Avenue, Chicago, Il]. Said respondent 
is now and has been for a number of years last. past engaged in the 
manufacture, sale, and distribution of amusement tickets, restaurant 
checks, coupon books and transit tickets. Said respondent is now 
and has been for a number of years last past a member of the respond- 
ent associations named and described in paragraphs 1 (a), (0), (c) 
and (é) hereinabove. 

(g) The respondent, Elliott Ticket Co., is a corporation organized 
and existing under and by virtue of the laws of the State of New 
‘York, with its home office and principal place of business located at 
409 Lafayette Street, New York, N. Y. Said respondent is now and 
has been for a number of years last past engaged in the manufacture, 
sale, and distribution of amusement tickets, restaurant checks, coupon 
books and transit tickets. Said respondent is now and has been for 
a number of years last past a member of the respondent associations 
named and described in paragraphs 1 (a), (6), (¢), and (e) herein- 
above. 

(A) The respondent, the Toledo Ticket Co., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of Ohio, 
with its home office and principal place of business located at 114 Erie 
Street, Toledo, Ohio. Said respondent is now and has been for a 
number of years last past engaged in the manufacture, sale, and dis- 
tribution of amusement tickets, restaurant checks, coupon books and 
transit tickets. Said respondent is now and has been for a number of 
years last past a member of the respondent associations named and 
described in paragraphs t (a), (6), (¢), and (e) hereinabove. 

(2) The respondent, Arcus Ticket Co., Inc., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Illinois, with its home office and principal place of business located at 
348 North Ashland Avenue, Chicago, Ill. Said respondent is now 
and. has been for a number of years last past engaged in the manufac- 
ture, sale, and distribution of amusement tickets and restaurant 
checks, and is now and has been for a number of years last past a 
member of the respondent associations named in paragraphs 1 (a) 
and (0) hereinabove. 
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(j) The respondent, McGill-Warner Co., is a corporation organized 
and existing under and by virtue of the laws of the State of Delaware, 
with its home office and principal place of business located at 215-226 
East Ninth Street, St. Paul, Minn. Said respondent is now and has 
been for a number of years last past engaged in the manufacture, 
sale, and distribution of amusement tickets, coupon books, clothing 
tickets, transit tickets, and railroad tickets. Said respondent is now 
and has been for a number of years last past a member of the respond- 
ent associations named and described in paragraphs 1 (a), (¢), (@), 
(e), and (7) hereinabove. 

(k) The respondent, Hancock Bros., is a corporation organized 
and existing under and by virtue of the laws of the State of Cali- 
fornia, with its home office and principal place of business located at 
25 Jessie Street, San Francisco, Calif. Said respondent is now and 
has been for a number of years last past engaged in the manufacture, 
sale, and distribution of amusement tickets, coupon books, transit 
tickets, and railroad tickets. Said respondent is now and has been for 
a number of years last past a member of the respondent associations 
named and described in paragraphs 1 (a), (@), (e), and (7) herein- 
above. 

(2) The respondent, Dillingham Printing Co., Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of California, with its home office and principal place of business 
located at 4837 North Huntington Drive, Los Angeles, Calif. Said 
respondent is now and has been for a number of years last past en- 
gaged in the manufacture, sale, and distribution of amusement tick- 
ets, coupon books, transit tickets, and railroad tickets. Said respond- 
ent is now and has been for a number of years last past a member of 
the respondent associations named and described in paragraphs 1 (a), 
(ec), (e) and (f) hereinabove. 

(m) The respondent, Specialty Printing Co., is a partnership com- 
posed of Edwin L. Gosnell and Charles Edward Oster, with its home 
office and principal place of business located at 811 Lake Avenue, 
Rochester, N. Y. Said respondent is now and has been for a number 
of years last past engaged in the manufacture, sale and distribution 
of amusement tickets and clothing tickets. Said respondent is now 
and has been for a number of years last past a member of the respond- 
‘ent associations named and described in paragraphs 1 (a) and (d@) 
hereinabove. ) 

(n) The respondent, National Ticket Co., is a corporation organized 
and existing under and by virtue of the laws of the State of Penn- 
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sylvania, with its home office and principal place of business located 
at Franklin and Commerce Streets, Shamokin, Pa. Said respondent 
is now and has been for a number of years last past engaged in the 
manufacture, sale and distribution of amusement tickets and transit 
tickets, and is now and has been for a number of years last past a 
member of the respondent associations named and described in para- 
graphs 1 (@) and (e) hereinabove. 

(0) The respondent, Southwest Tablet Manufacturing Co., is a 
partnership composed of Edgar H. Perry, Sr., Edgar H. Perry, Jr.,. 
Edgar H. Perry, III, and Thomas A. Harris, with its home office and 
principal place of business located at 2110 Corinth Street, Dallas, Tex. 
Said respondent is now and has been for a number of years last past 
engaged in the manufacture, sale, and distribution of amusement tick- 
ets and coupon books, and is now and has been for a number of years 
last past a member of the respondent associations named and described 
in paragraphs 1 (a) and (c) hereinabove. 

(p) The respondent, Premier-Southern Ticket Co., Inc., is a corpo- 
ration organized and existing under and by virtue of the laws of the. 
State of Ohio, with its home office and principal place of business 
located at 1621 Dana Street, Cincinnati, Ohio. Said respondent is: 
now and has been for a number of vears last past engaged in the manu- 
facture, sale, and distribution of amusement tickets, and is now and 
has been for a number of years last past a member of the respondent 
association named and described in paragraph 1 (a) hereinabove. 

(q) The respondent, National Checking Co., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Minnesota, with its home office and principal place of business located 
at 271 Chestnut Street, St. Paul, Minn. Said respondent is now and 
has been for a number of years last past engaged in the manufacture, 
sale and distribution of restaurant checks and coupon books, and is 
now and has been for a number of years last past a member of the 
respondent associations named and described in paragraphs 1 (6) and 
(¢) hereinabove. 

(r) The respondent, Universal Checking System, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the. 
State of New Jersey, with its home office and principal place of busi- 
ness located at Hudson Avenue and Sixty-second Street, West New 
York, N. J. Said respondent is now and has been for a number of 
years last past engaged in the manufacture, sale and distribution of 
restaurant checks, and is now and has been for a number of years last. 
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past a member of the respondent association named and described in 
paragraph 1 (6) hereinabove. 

(s) The respondent, Whitney Duplicating Check Co., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New York, with its home office and principal place of business 
located at 406 East Thirty-first Street, New York, N. Y. Said re- 
spondent is now and has been for a number of years last past engaged 
in the manufacture, sale and distribution of restaurant checks, and is 
now and has been for a number of years last past a member of the 
respondent association named and described in paragraph 1 (6) 
hereinabove. 

(¢) The respondent, Gibbs-Inman Co., is a corporation organized 
and existing under and by virtue of the laws of the State of Kentucky, 
with its home office and principal place of business located at 817 West 
Market Street, Louisville, Ky. Said respondent is now and has been 
for a number of years last past engaged in the manufacture, sale, and 
distribution of coupon books, transit tickets, and railroad tickets. 
Said respondent is now and has been for a number of years last past 
a member of the respondent associations named and described in para- 
graphs 1 (c), (e), and (f/) hereinabove. 

(w) The respondent, Rand Avery-Gordon Taylor, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Maine, with its home office and principal place of busi- 
ness located at 871 Commonwealth Avenue, Boston, Mass. Said re- 
spondent is now and has been for a number of years last past engaged 
in the manufacture, sale and distribution of coupon books, transit 
tickets and railroad tickets. Said respondent is now and has been 
for a number of years last past a member of the respondent associa- 
tions named and described in paragraphs 1 (¢c), (e), and (7) herein- 
above. 

(v) The respondent, Rand McNally & Co., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of Illi- 
nois, with its home office and principal place of business located at 
536 South Clark Street, Chicago, Il. Said respondent is now and 
has been for a number of years last past engaged in the manufacture, 
sale and distribution of coupon books, transit tickets and railroad 
tickets. Said respondent is now and has been for a number of years 
last past a member of the respondent associations named and described 
in paragraphs 1 (c), (e), and (f) hereinabove. 

(w) The respondent, Stromberg Allen & Co., is a partnership com- 
posed of Charles J. Stromberg, Herbert L. Greaves and Charles S. 
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Greaves, with its home office and principal place of business located 
at 430 South Clark Street, Chicago, Ill. Said respondent is now and 
has been for a number of years last past engaged in the manufacture, 
sale, and distribution of coupon books, transit tickets, and railroad 
tickets. Said respondent is now and has been for a number of years 
last past a member of the respondent associations named and described 
in paragraphs 1 (¢), (e), and (7) hereinabove. 

(w) The respondent, Southern Coupon Co., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Alabama, with its home office and principal place of business located 
at 1819 Fourth Avenue, South Birmingham, Ala. Said respondent 
is now and has been for a number of years last past engaged in the 
manufacture, sale, and distribution of coupon books, and is now and 
has been for a number of years last past a member of the respondent 
association named and described in paragraph 1 (c) hereinabove. _ 

(y¥) The respondent, the Baltimore Ticket Printing & Envelope 
Co., is a corporation organized and existing under and by virtue of 
the laws of the State of Maryland, with its home office and principal 
place of business located at 1101 East Fayette Street, Baltimore, Md. 
Said respondent is now and has been for a number of years last past 
engaged in the manufacture, sale, and distribution of transit tickets 
and railroad tickets, and is now and has been for a number of years 
last past a member of the respondent associations named and described 
in paragraphs 1 (e) and (f) hereinabove. 

(2) The respondent, the A. H. Pugh Printing Co.,-is a corporation 
organized and existing under and by virtue of the laws of the State of 
Ohio, with its home office and principal place of business located at 
400 Pike Street, Cincinnati, Ohio. Said respondent is now and has 
been for a number of years last past engaged in the manufacture, 
sale, and distribution of transit tickets and railroad tickets, and is now 
and has been for a number of years last past a member of the respond- 
ent associations named and described in paragraphs 1 (e) and (f) 
hereinabove. . 

(aa) The respondent, Frank McCaffrey, is an individual trading 
as Frank McCaffrey Acme Press of Seattle, with its home office and 
principal place of business located at 2116 Fourth Avenue, Seattle, 
Wash. Said respondent is now and has been for a number of years 
last past engaged in the manufacture, sale, and distribution of rail- 
road tickets, and is now and has been for a number of years a member 
of the respondent association named and described in paragraph 1 
(7) hereinabove. : 
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(bb) The respondent, Allen-Lane & Scott, is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Pennsylvania, with its home office and principal place of business: 
located at 1211 Clover Street, Philadelphia, Pa. Said respondent is 
now and has been for a number of years last past engaged in the manu- 
facture, sale, and distribution of railroad tickets, and is now and has 
been for a number of years last past a member of the respondent asso- 
ciation named and described in paragraph 1 (f) hereinabove. 

(cc) The respondent, Buxton & Skinner Printing & Stationery Co.,. 
is a corporation organized and existing under and by virtue of the laws 
of the State of Missouri, with its home office and principal place of 
business located at 806 North Fourth Street, St. Louis, Mo. Said re- 
spondent is now and has been for a number of years last past engaged 
in the manufacture, sale, and distribution of railroad tickets, and is 
now and has been for a number of years last past a member of the 
respondent association named and described in paragraph 1 (f) here- 
inabove. 

(dd) The respondent, Con. P. Curran Printing Co., is a corporation 
organized and existing under and by virtue of the laws of the State of 
Missouri, with its home office and principal place of business located 
at Eighth and Walnut Streets, St. Louis, Mo. Said respondent is now 
and has been for a number of years last past engaged in the manu- 
facture, sale and distribution of railroad tickets, and is now and has 
been for a number of years last past a member of the respondent 
association nameéd and described in paragraph 1 (/) hereinabove. 

(ee) The respondent, Hedstrom-Barry Co., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Illinois, with its home office and principal place of business located 
at 610 South Federal Street, Chicago, Ill. Said respondent is now 
and has been for a number of years last past engaged in the manufac- 
ture, sale and distribution of railroad tickets, and is now and has been 
for a number of years last past a member of the respondent association. 
named and described in paragraph 1 (jf) hereinabove. 

(ff) The respondent, Allison Coupon Co., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Indiana, with its home office and principal place of business located 
at 5386 Kast Market Street, Indianapolis, Ind. Said respondent is: 
now and has been for a number of years last past engaged in the 
manufacture, sale and distribution of coupon books, and is now and 
has been for a number of years last past a member of the respondent. 
association named and ‘described in paragraph 1 (¢) hereinbove. 
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(99) ‘The respondent, Dasco-Lockstub Corp., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its home office and principal place of business 
located at 183 Prince Street, New York, N. Y. Said respondent. is 
now and has been for a number of years last past engaged in the 
manufacture, sale and distribution of restaurant checks, and is now 
and has been for a number of years last past a member of the respond- 
ent association named and described in paragraph 1 (b) hereinabove. 

All of the above named manufacturers are members of one or more 
of the respondent associations and have taken an active part in the 
plans, methods, acts and practices herein alleged. 

Par. 3. (a) The respondent, American Ticket Corp., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Illinois, with its home office and principal place of business 
located at 360 East Grand Avenue, Chicago, IIl., and is now and has 
been for a number of years last past engaged in the manufacture, sale, 
and distribution of amusement tickets. 

(6) The respondent, Jack’s Letter Service, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State of 
Wisconsin, with its home office and principal place of business located 
at Milwaukee, Wis., and is now and has been for a number of years 
last past engaged in the manufacture, sale, and distribution of 
amusement tickets. 

(ec) The respondent, National Theater Supply Co., is a corporation 
organized and existing under and by virtue of the laws of the State of 
Wisconsin, with its home office and principal place of business located 
at Milwaukee, Wis., and is now and has been for a number of years last 
past engaged in the manufacture, sale, and distribution of amusement 
tickets. ' 

(d) The respondent, Weldon, Williams & Lick, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State of 
Arkansas, with its home office and principal place of business located 
at Fort Smith, Ark., and is now and has been for a number of years 
last past engaged in the manufacture, sale, and distribution of amuse- 
ment tickets. 

The respondents named in this paragraph are not members of any of 
the respondent associations named in paragraphs 1 (a) through ( f) 
hereof, but have taken an active part in the acts and practices herein 
alleged, and have cooperated with the members of the said associations 
in doing and performing acts and practices in furtherance of and in 
carrying out the understanding, agreement, combination, and con- 
spiracy herein alleged. 
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Par. 4. The manufacturers named as respondents herein constitute 
a group so large and influential that they are able to substantially domi- 
nate and control the market and the price of the products herein 

described. 

- Par. 5. None of the respondent associations described in paragraph 
1 hereof are engaged in the manufacture, sale, and distribution of any 
article in commerce, but said respondents were organized by the manu- 
facturers named as respondents herein, and have aided and abetted 
their members in the acts and practices herein alleged, and were organ- 
ized for and have served as clearing houses or central agencies in and 
through which said plans, acts, and practices were promulgated and 
put into force and effect by their members. 

The partnership of Gooch & Co. is not engaged in fhe manufacture, 
sale, and distribution in commerce of any of the articles herein de- 
pecoeae nor is the respondent, Joseph Gooch, Jr., individually so 
engaged, but the said partnership while under the active control and 
management of the respondent Joseph Gooch, Jr., has for a number of 
years been the secretary and industry counsel for the respondent asso- 
ciations and has planned, aided, abetted and directed the respondent 
manufacturers in the acts and practices herein alleged. 

Par. 6. All of said respondent manufacturers are now and have been 
for more than 5 years last past engaged in the manufacture, sale, and 
distribution in commerce among and between the various States of the 
United States and in the District of Columbia, of one or more of the 
articles described, and have caused said products when sold to be 
shipped to the purchasers thereof located in States other than the State 
of origin of said shipments. Said respondents during all the time 
herein described carried on a constant course of trade in said products 
in commerce as herein set forth. 

Par. 7. Prior to the unlawful agreement, combination, and con- 
spiracy herein alleged, the respondent manufacturers were competing 
one with the other in price and otherwise in the manufacture, sale, and 
distribution in commerce of the products manufactured and sold by 
them and were and are in such competition with others engaged in the 
manufacture, sale, and distribution of said products. Said respond- 
ents would now be in such competition with one another were it not 
for the aforementioned agreement, combination, and conspiracy. 

Par. 8. Some time prior to February 1938, the respondent manu- 
facturers entered into and have thereafter carried out an unlawful 
agreement, understanding, combination, and conspiracy to hinder, 
lessen, élimainais) restrict, and restrain competition in price and other- 
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wise between and among said respondents in the manufacture, sale, 
and distribution in commerce of the products herein described. Pur- 
suant to and in furtherance of said agreement, understanding, com- 
bination, and conspiracy, the respondents have done and performed 
and are now doing and performing, among others, the following acts 
and things: 

(a) They agreed upon identical and uniform prices, discounts, sur- 
charges, and extra charges to be applied in the sale and distribution 
of the products manufactured and sold by each of the respondents. 

(6) They organized the respondent associations to be used as clear- 
ing houses or central agencies through which respondents could carry 
on and effectuate their unlawful agreement, understanding, combina- 
tion, and conspiracy. 

(ec) They employed the respondent, Gooch & Co., to make plans and 
aid, assist, and direct them in effectuating and carrying out said agree- 
ment, understanding, combination, and conspiracy. 

(d) They adopted and carried out an open price filing plan whereby 
each manufacturing respondent filed with the association of which it 
was a member, a price list of the products it was offering for sale and 
in which it set forth its price quotations on such products. Said 
quotations were filed before their effective date and were by the re- 
spondent Gooch & Co., while under the supervision and control of 
Joseph Gooch, Jr., distributed among other manufacturing respond- 
ents. Said price quotations were prepared. and disseminated in a 
manner so that the name of each manufacturing respondent could be 
and was identified with any particular price quotation it made, and 
such identification was through the aforesaid open price reporting plan 
made known to other manufacturing respondents. Thus, all manu- 
facturing respondents were enabled to identify any particular price 
quotation with the particular manufacturing respondent who made 
it. Through those means and the code of symbols hereinafter alleged, 
respondents were enabled to check upon and detect any deviation by a 
particular manufacturing respondent from the quotations it had pre- 
viously made and disseminated through respondent Gooch. 

(e) They from time to time prepared, revised, and adopted “guides 
of fair value” to be used by the respondent manufacturers in deter- 
mining prices to be charged for what is known in the trade as “tailor- 
made” or “special made” tickets. Said guides designated specific 
charges to be made for each item of variation where the size, printed 
matter or other characteristics of the tailor-made or special made 
tickets deviated from that of the standard ticket, so that the different 
manufacturers could quote and charge identical and uniform prices. 
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(f) They adopted and put into force a plan of reporting to the 
partnership, Gooch & Co. all sales below agreed prices and empowered 
the respondent Joseph Gooch, Jr., to abitrate and adjust all disputes. 
between respondents, arising or growing out of such sales. 

(7) They standardized said products as to.size, style, and color of 
said products and as to weight, and quality of the paper and cardboard 
used in manufacturing said products. 

(h) They formulated and used a code of symbols or identification 
marks to enable any of the manufacturer members to identify the 
products of any other competing manufacturer member. 

(4) They held meetings of the membership of the respondent as- 
sociations and of committees acting for the associations and for and 
on behalf of the members of the associations, where prices were dis- 
cussed and fixed and action taken to eliminate competition between 
the respondents. 

While each of respondent associations had its own charter, and the 
income and expense of each were kept separate and apart from those of 
the others, they had a community of interest and acted concertedly and 
collectively in employing the partnership, Gooch & Co. and the re- 
spondent Joseph Gooch, Jr., with resultant effects as herein alleged. 

Par. 9. The capacity, tendency, and effect of the understanding, 
agreement, combination, and conspiracy hereinbefore described, and 
the acts and practices of the respondents done and performed in 
furtherance thereof, and pursuant thereto, are now and have. been to 
substantially lessen, restrict, restrain, and suppress competition among 
and between said respondents in the manufacture, sale and distribution 
of said products in commerce within the intent and meaning of section 
5 of the Federal Trade Commission Act; have a dangerous tendency to 
and have actually hindered, restricted, and prevented price competi- 
tion between and among said respondents in the sale and distribution 
of said products in said commerce; have empowered and enabled the 
respondents to control the market and enhance the prices of said prod- 
ucts above the prices which would prevail under a condition of natural; 
normal, and free competition among said respondents; have increased 
the prices paid by purchasers of said products and have a dangerous 
tendency to create a monopoly in said respondents in the manufacture, 
sale and distribution of said products in interstate commerce. 

Par. 10. The acts and practices of the respondents as herein alleged 
are all to the injury and prejudice of the public and competitors of re- 
spondents and constitute unfair methods of competition in commerce 


within the intent and meaning of section 5 of the Federal Trade Com- 
mission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 1, 1948, issued and subse- 
quently served upon the respondents named in the caption hereof its 
complaint in this proceeding, charging said respondents with the use 
of unfair methods of competition in commerce in violation of the 
provisions of that act. Subsequently, all of said respondents except 
American Ticket Corp., Jack’s Letter Service, Inc., Dasco-Lockstub 
Corp., and National Theater Supply Co. filed answers in which they 
admitted, with certain qualifications, all of the material allegations of 
fact set forth in the complaint, waived all hearings as to said facts, 
and consented that the Commission may, without the taking of evi- 
‘dence and without further procedure, make and enter its firings as to 
the facts, inferences drawn therefrom, and conclusions based thereon, 
and issue and serve upon said respondents an order to cease and ¢esist 
from any act or practice or method of competition alleged in the 
complaint to constitute a violation of section 5 of the Federal Trade 
Commission Act. Answers were filed also by American Ticket Corp. 
and Jack’s Letter Service, Inc., but these respondents in said ans wers 
denied as to themselves substantially all of the allegations of the 
complaint. No answer was filed by Dasco-Lockstub Corp., or National 
Theater Supply Co. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission upon the complaint, the answers thereto as 
aforesaid, a memorandum dated June 22, 1948, and a supplemental 
memorandum dated July 19, 1948, both filed by counsel supporting 
the complaint, proposing disposition of said proceeding, no answers 
to said memoranda having been filed; and the Commission, having 
duly considered the matter and being now fully advised in the pre- 
mises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from. 


FINDINGS AS TO THE FACTS 


Paracraru 1. (a) The respondent, Amusement Ticket Manufac- 
turers Association, is a corporation organized and existing under and 
by virtue of the laws of the State of New York, with its home office 
located at 369 Lexington Avenue, New York, N. Y. Said respondent 
is a membership corporation and its membership is composed of firms, 
corporations, partnerships, and individuals who are engaged in the 
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manufacture, sale, and distribution of checks and coupons used by 
all types of amusement enterprises, whether or not they are operated 
for profit, and other establishments using the types of tickets, checks 
and coupons common to the amusement industry, such as bathhouses, 
swimming pools, horse and dog shows, races, fairs, carnivals, games, 
moving pictures, etc. Said group of articles will be referred to here- 
inafter as “amusement tickets.” All of the members of said associa- 
tion are named as respondents herein. 

(6) The respondent, Restaurant Check Manufacturers Association, 
is a corporation organized and existing under and by virtue of the 
laws of the State of New York, with its home office located at 369 
Lexington Avenue, New York, N. Y. Said respondent is a member- 
ship corporation and its membership is composed of firms, corpo- 
rations, partnerships, and individuals who are engaged in the manu- 
facture, sale, and distribution of checks and coupons of all types used 
by clubs, commercial restaurants, cafes, hotels, soda fountains, etc., 
whether or not used in connection with any mechanical accessory. 
Said group of articles will be referred to hereinafter as “restaurant 
checks.” All of the members of said association are named as respond- 
ents herein. . 

(c) The respondent, Association of Coupon Book Manufacturers, is 
a corporation organized and existing under and by virtue of the laws 
of the State of New York, with its home office located at 369 Lexing- 
ton Avenue, New York, N. Y. Said respondent is a membership cor- 
poration and its membership is composed of firms, corporations, 
partnerships, and individuals who are engaged in the manufacture, 
sale and distribution of checks and coupons in strip or book form that 
are redeemable in merchandise or services used by commercial and 
industrial establishments, except as defined under amusement tickets, 
electric railway and bus tickets, steam railroad tickets and restau- 
rant checks. Said group of articles will be referred to hereinafter 
as “coupon books.” All of the members of said association are named 
as respondents herein. 

(d) The respondent, Clothing Ticket Manufacturers Association, 
is a corporation organized and existing under and by virtue of the 
laws of the State of New York, with its home office located at 369 
Lexington Avenue, New York, N. Y. Said respondent is a member- 
ship corporation and its membership is composed of firms, corpora- 
tions, partnerships, and individuals who are engaged in the manu- 
facture, sale, and distribution of tickets, checks, and coupons used by: 
{1) clothing manufacturers to designate lot number, size, style 
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and/or price on all classes of clothing ; (2) manufacturers in various in- 
dustries for recording piece work and similar operations; (3) estab- 
lishments engaged in agricultural activities whose employees are given 
tickets, checks, or coupons redeemable in cash for work performed. 
Said group of articles will be referred to hereinafter as “clothing 
tickets.” All of the members of said association are named as re- 
spondents herein. 

(e) The respondent, Transit Ticket Manufacturers Association, re- 
ferred to in the complaint as Traffic Ticket Manufacturers Associa- 
tion, is a corporation organized and existing under and by virtue of 
the laws of the State of New York, with its home office located at 369 
Lexington Avenue, New York, N. Y. Said respondent is a member- 
ship corporation and its membership is composed of firms, corpora- 
tions, partnerships, and individuals who are engaged in the manu- 
facture, sale, and distribution of electric railway and bus tickets, 
checks, coupons, and transfers of all types used by city and interurban 
electric railways, their subsidiaries and/or affiliates, and independently 
operated buses, ferries, bridges, airways and all other transportation 
enterprises, except as defined under licensed railroad tickets. Said 
group of articles will be referred to hereinafter as “transit tickets.” 
All of the members of said association are named as respondents 
herein. 

(f) The respondent, Licensed Railroad Ticket Manufacturers As- 
sociation, is a corporation organized and existing under and by virtue 
of the laws of the State of New York, with its home office located at 
369 Lexington Avenue, New York, N. Y. Said respondent is a mem- 
bership corporation and its membership is composed of firms, corpora- 
tions, partnerships, and individuals who are engaged in the manu- 
facture, sale and distribution of tickets, checks, and coupons of all 
types used by railroad systems and their subsidiaries or affiliated bus, 
ferry, bridge, and airway systems. Said group of articles will be re- 
ferred to hereinafter as “railroad tickets.” All of the members of 
said association are named as respondents herein. 

(g) The respondents, Joseph Gooch, Jr. and Edith A. Gooch, are 
copartners trading and doing business under the partnership name of 
Gooch & Co. The home office of said partnership is located at 369 
Lexington Avenue, New York, N. Y. Said partnership is now and 
has been (since the organization of the above named respondent cor- 
porations) employed by respondent associations as secretary and in- 
dustry counsel. Respondent Joseph Gooch, Jr. has the active control 
and management of the partnership Gooch & Co., and directs and 
controls said partnership’s activities and practices. 
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Par. 2. (a) The respondent, Globe Ticket Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Pennsylvania, with its home office and principal place of business 
located at 112 North Twelfth Street, Philadelphia, Pa. Said re- 
spondent is engaged in the manufacture, sale and distribution of 
amusement tickets, restaurant checks, coupon books, clothing tickets, 
transit tickets, and railroad tickets. Said respondent is now and has 
been for a number of years last past a member of the respondent as- 
sociations named and described in paragraphs 1 (a) through (f) here- 
inabove. 

(0) The respondent, International Ticket Co., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
New Jersey, with its home office and principal place of business lo- 
cated at 50 Grafton Avenue, Newark, N. J. Said respondent is en- 
gaged in the manufacture, sale and distribution of amusement tickets, 
restaurant checks, coupon books, clothing tickets, transit tickets, and 
railroad tickets. Said respondent is now and has been for a number 
of years last past a member of the respondent associations named and 
described in paragraphs 1 (a) through (7) hereinabove. 

(c) The respondent, Keller Printing Co., is a corporation organized 
and existing under and by virtue of the laws of the State of New York, 
with its home office and principal place of business located at 297 
Lafayette Street, New York, N. Y. Said respondent is engaged in the 
manufacture, sale and distribution of amusement tickets, restaurant 
checks, coupon books and clothing tickets. Said respondent is now and 
has been for a number of years last past a member of the respondent 
associations named and described in paragraphs 1 (a) through (d) 
hereinabove. 

(d) The respondent, Arcus-Simplex Ticket Co., Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New York, with its home office and principal place of business 
located at 15 Laight Street, New York, N. Y. Said respondent is now 
and has been for a number of years last past engaged in the manufac- 
ture, sale and distribution of amusement tickets, restaurant checks, 
coupon books, transit tickets, and railroad tickets. Said respondent is 
now and has been for a number of years last past a member of the 
respondent associations named and described in paragraphs 1 (a), 
(6), (e), (e) and (f) hereinabove. 

(e) The respondent, Poole Bros., Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of Illinois, 
with its home office and principal place of business located at 85 West 
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Harrison Street, Chicago, Ill. Said respondent is now and has been 
for a number of years last past engaged in the manufacture, sale and 
distribution of amusement tickets, restaurant checks, coupon books, 
transit tickets and railroad tickets. Said respondent is now and has 
been for a number of years last past a member of the respondent associa- 
tions named and described in paragraphs 1 (a), (0), (¢), (e) and (f) 
hereinabove. 

(7) The respondent, Ansell-Simplex Ticket Co., Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Illinois, with its home office and principal place of business 
located at 2844 West Chicago Avenue, Chicago, Ill. Said respondent 
is now and has been for a number of years last past engaged in the 
manufacture, sale, and distribution of amusement tickets, restaurant 
checks, coupon books, and transit tickets. Said respondent is now and 
has been for a number of years last past a member of the respondent 
associations named and described in paragraphs 1 (a), (0), (c) and (e) 
hereinabove. 

(g) The respondent, Elliott Ticket Co., is a corporation organized 
and existing under and by virtue of the laws of the State of New York, 
with its home office and principal place of business located at 409 
Lafayette Street, New York, N. Y. Said respondent is now and has 
been for a number of years last past engaged in the manufacture, sale, 
and distribution of amusement tickets, restaurant checks, coupon books, 
and transit tickets. Said respondent is now and has been for a number 
of years last past a member of the respondent associations named and 
described in paragraphs 1 (a), (0), (¢c) and (e) hereinabove. 

(A) The respondent, the Toledo Ticket Co., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of Ohio, 
with its home office and principal place of business located at 114 
Erie Street, Toledo, Ohio. Said respondent is now and has been for 
a number of years last past engaged in the manufacture, sale, and 
distribution of amusement tickets, restaurant checks, coupon books, 
and transit tickets. Said respondent is now and has been for a number 
of years last past a member of the respondent associations named 
and described in paragraphs 1 (a), (0), (¢), and (e) hereinabove. 

(2) The respondent, Arcus Ticket Co., Inc., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of Ih- 
nois, with its home office and principal place of business located at 
348 North Ashland Avenue, Chicago, Ill. Said respondent is now 
and has been for a number of years last past engaged in the manu- 
facture, sale, and distribution of amusement tickets and restaurant 
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checks, and is now and has been for a number of years last past a 
member of the respondent associations named in paragraphs 1 (a) 
and (0) hereinabove. 

(7) The respondent, McGill-Warner Co., is a corporation organized 
and existing under and by virtue of the here of the State of Delaware, 
with its Being office and principal place of business located at 215-225 
East Ninth Street, St. Paul, Minn. Said respondent is now and has 
been for a number of years last past engaged in the manufacture, 
sale, and distribution of amusement tickets, coupon books, clothing 
tickets, transit tickets, and railroad tickets. Said respondent is now 
and has been for a number of years last past a member of the respond- 
ent associations named and described in paragraphs 1 (a), (¢), (d@), 
(e),and (f) hereinabove. 

'(k) The respondent, Hancock Bros., is a corporation organized 
and existing under and by virtue of the laws of the State of California, 
with its home office and principal place of business located at 25 Jessie 
Street, San Francisco, Calif. Said respondent is now and has been 
for a number of years last past engaged in the manufacture, sale, and 
distribution of amusement tickets, coupon books, transit tickets, and 
railroad tickets. Said respondent is now and has been for a number 
of years last past a member of the respondent associations named 
and described in paragraphs 1 (a), (¢), (e), and (f) hereinabove. 

(Z) The respondent, Dillingham Printing Co., Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of California, with its home office and principal place of business 
located at 4837 North Huntington Drive, Los Angeles, Calif. Said 
respondent is now and has been for a number of years last past en- 
gaged in the manufacture, sale, and distribution of amusement tickets, 
coupon books, transit tickets, and railroad tickets. Said respondent 
is now and has been for a number of years last past a member of the 
respondent associations named and described in paragraphs 1 (a), 
(e), (e), and (f) hereinabove. 

(m) The respondent, Specialty Printing Co., is.a partnership com- 
posed of Edwin L. Gosnell and Charles Edward Oster, with its home 
office and principal place of business located at 811 Lake Avenue, Roch- 
ester, N. Y. Said respondent is now and has been for a number of 
years last past engaged in the manufacture, sale, and distribution of 
amusement ere and clothing tickets. Said respondent is now and 
has been for a number of years last past a member of the respondent 
associations named and described in paragraphs 1 (a) and (@). 
hereinabove. 
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(x) The respondent, National Ticket Co., is a corporation or- 
ganized and existing under and by virtue of the laws of the State 
of Pennsylvania, with its home office and principal place of business 
located at Franklin and Commerce Streets, Shamokin, Pa. Said re- 
spondent is now and has been for a number of years last past engaged 
in the manufacture, sale, and distribution of amusement tickets, and 
transit tickets, and is now and has been for a number of years last 
past a member of the respondent associations named and described in 
paragraphs 1 (a) and (e) hereinabove. 

(0) The respondent, Southwest Tablet Manufacturing Co., is a part- 
nership composed of Edgar H. Perry, Sr., Edgar H. Perry, Jr., Edgar 
H. Perry, III, and Thomas A. Harris, with its home office and prin- 
cipal place of business located at 2110 Corinth Street, Dallas, Tex. 
Said respondent is now and has been for a number of years last past 
engaged in the manufacture, sale, and distribution of amusement tick- 
ets and coupon books, and is now and has been for a number of years 
last past a member of the respondent associations named and described 
in paragraphs 1 (a) and (c) hereinabove. 

(p) The respondent, Premier-Southern Ticket Co., Inc., is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of Ohio, with its home office and principal place of business 
located at 1621 Dana Street, Cincinnati, Ohio. Said respondent is 
now and has been for a number of years last past engaged in the manu- 
facture, sale, and distribution of amusement tickets, and is now and 
has been for a number of years last past a member of the respondent 
association named and described in paragraph 1 (@) hereinabove. 

(q) The respondent, National Checking Co., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Minnesota, with its home office and principal place of business located 
at. 271 Chestnut Street, St. Paul, Minn. Said respondent is now and 
has been for a number of years last past engaged in the manufacture, 
sale, and distribution of restaurant checks and coupon books, and is 
now and has been for a number of years last past a member of the 
respondent associations named and described in paragraphs 1 (6) 
and (c) hereinabove. 

(vr) The respondent, Universal Checking System, Inc., is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of New Jersey, with its home office and principal place of busi- 
ness located at Hudson Avenue and 62d Street, West New York, 
N. J. Said respondent is now and has been for a number of years 
last past engaged in the manufacture, sale, and distribution of res- 
taurant checks, and is now and has been for a number of years last 


242 FEDERAL TRADE COMMISSION DECISIONS 
Findings 45 F. T. C. 


past a member of the respondent association named and described in 
paragraph 1 (0) hereinabove. 

(s) The respondent, Whitney Duplicating Check Co., is a corpora- 
tion organized and existing under and by virtue of the laws of the State 
of New York, with its home office and principal place of business 
located at 406 East Thirty-first Street, New York, N. Y. Said re- 
spondent is now and has been for a number of years last past engaged in 
the manufacture, sale, and distribution of restaurant checks, and is now 
and has been for a number of years last past a member of the respond- 
ent association named and described in paragraph 1 (0) hereinabove. 

(¢) The respondent, Gibbs-Inman Co., is a corporation organized 
and existing under and by virtue of the laws of the State of Kentucky, 
with its home office and principal place of business located at 817 
West Market Street, Louisville, Ky. Said respondent is now and 
has been for a number of years last past engaged in the manufacture, 
sale, and distribution of coupon books, transit tickets, and railroad 
tickets. Said respondent is now and has been for a number of years 
last past a member ofthe respondent associations named and described 
in paragraphs 1 (@), (e) and (f) hereinabove. 

(w) The respondent, Rand Avery-Gordon Taylor, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Maine, with its home office and principal place of busi- 
ness located at 871 Commonwealth Avenue, Boston, Mass. Said re- 
spondent is now and has been for a number of years last past engaged 
in the manufacture, sale, and distribution of coupon books, transit 
tickets, and railroad tickets. Said respondent is now and has been 
for a number of years last past a member of the respondent associa- 
tions named and described in paragraphs 1 (c), (e) and (f) herein- 
above. 

(v) The respondent, Rand McNally & Co., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of Ili- 
nois, with its home office and principal place of business located at 
536 South Clark Street, Chicago, Ill. Said respondent is now and 
has been for a number of years last past engaged in the manufacture, 
sale, and distribution of coupon books, transit tickets, and railroad 
tickets. Said respondent is now and has been for a number of years 
last past a member of the respondent associations named and described 
in paragraphs 1 (¢), (e), and (f) hereinabove. 

(w) The respondent, Stromberg Allen & Co., is a partnership com- 
posed of Charles J. Stromberg, Herbert L. Greaves and Charles S. 
Greaves, with its home office and principal place of business located 
at,430 South Clark Street, Chicago, Hl. Said respondent is now and 
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has been for a number of years last past engaged in the manufacture, 
sale, and distribution of coupon books, transit tickets, and railroad 
tickets. Said respondent is now and has been for a number of years 
last past a member of the respondent associations named and described 
in paragraphs 1 (¢), (e) and (/) hereinabove. 

(#) The respondent, Southern Coupon Co., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of Ala- 
bama, with its home office and principal place of business located at 
1819 Fourth Avenue South, Birmingham, Ala. Said respondent is 
now and has been for a number of years last past engaged in the manu- 
facture, sale, and distribution of coupon books, and is now and has 
been for a number of years last past a member of the respondent asso- 
ciation named and described in paragraph 1 (¢) hereinabove. 

(y) The respondent, the Baltimore Ticket Printing & Envelope 
Co., is a corporation organized and existing under and by virtue of 
the laws of the State of Maryland, with its home office and principal 
place of business located at 1101 East Fayette Street, Baltimore, Md. 
Said respondent is now and has been for a number of years last past 
engaged in the manufacture, sale, and distribution of transit tickets 
and railroad tickets, and is now and has been for a number of years 
last past a member of the respondent associations named and described 
in paragraphs 1 (e) and (f) hereinabove. 

(z) The respondent, the A. H. Pugh Printing Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Ohio, with its home office and principal place of business located 
at 400 Pike Street, Cincinnati, Ohio. Said respondent is now and 
has been for a number of years last past engaged in the manufacture, 
sale, and distribution of transit tickets, and railroad tickets, and is 
now and has been for a number of years last past a member of the 
respondent associations named and described in paragraphs 1 (e) and 
(f) hereinabove. 

(aa) The respondent, Frank McCaffrey, is an individual trading 
as Frank McCafirey’s Acme Press of Seattle, with its home office and 
principal place of business located at 2116 Fourth Avenue, Seattle, 
Wash. Said respondent is now and has been for a number of years 
last past engaged in the manufacture, sale, and distribution of rail- 
road tickets, and is now and has been for a number of years a member 
of the respondent association named and described in paragraph 1 
(7) hereinabove. ‘ 

(6b) The respondent, Allen, Lane & Scott, is a corporation organized 
and existing under and by virtue of the laws of the State of Pennsyl- 
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vania, with its home office and principal place of business located at 
1211 Clover Street, Philadelphia, Pa. Said respondent is now and 
has been for a number of years last past engaged in the manufacture, 
sale, and distribution of railroad tickets, and is now and has been 
for a number of years last past a member of the respondent association 
named and described in paragraph 1 (f) hereinabove. 

(cc) The respondent, Buxton & Skinner Printing & Stationery Co., 
is a corporation organized and existing under and by virtue of the 
laws of the State of Missouri, with its home office and principal place 
of business located at 306 North Fourth Street, St. Louis, Mo. Said 
respondent is now and has been for a number of years last past en- 
gaged in the manufacture, sale, and distribution of railroad tickets, 
and is now and has been for a number of years last past a member 
of the respondent association named and described in paragraph 1 
(f) hereinabove. 

(dd) The respondent, Con. P. Curran Printing Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Missouri, with its home office and principal place of business located 
at Eighth and Walnut, Streets, St. Louis, Mo. Said respondent is now 
and has been for a number of years last past engaged in the manu- 
facture, sale, and distribution of railroad tickets, and is now and has 
been for a number of years last past a member of the respondent as- 
sociation named and described in paragraph 1 (/) hereinabove. 

(ee) The respondent, Hedstrom-Barry Co., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Illinois, with its home office and principal place of business located 
at 610 South Federal Street, Chicago, Ill. Said respondent is now 
and has been for a number of years last past engaged in the manu- 
facture, sale, and distribution of railroad tickets, and is now and has 
been for a number of years last past a member of the respondent 
association named and described in paragraph 1 (f) hereinabove. 

(ff) The respondent, Allison Coupon Co., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Indiana, with its home office and principal place of business located 
at 536 East Market Street, Indianapolis, Ind. Said respondent is 
now and has been for a number of years last past engaged in the manu- 
facture, sale, and distribution of coupon books, and is now and has 
been for a number of years last past a member of the respondent 
association named and described in paragraph 1 (c) hereinabove. 

(gg) The respondent, Dasco-Lockstub Corp., was a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its home office and principal place of business 


ASSOCIATION OF COUPON BOOK MANUFACTURERS ET AL. 245 
219 Findings 


located at 133 Prince Street, New York, N. Y. Said respondent was 
for a number of years engaged in the manufacture, sale, and distribu- 
tion of restaurant checks, and was for a number of years a member 
of the respondent association named and described in paragraph 1 (0) 
hereinabove. The Commission is informed that the principal owner 
of this business is now deceased, however, and that this company is no 
longer in operation. 

All of the above-named manufacturers except Dasco-Lockstub Corp. 
are members of one or more of the respondent associations and have 
taken an active part in the plans, methods, acts, and practices herein 
found. 

Par. 3. (a) The respondent, Weldon, Williams & Lick, Inc., is a 
corporation organized and existing under and by virtue of the laws 
of the State of Arkansas, with its home office and principal place of 
business located at Fort Smith, Ark. Said respondent is now and 
has been for a number of years last past engaged in the manufacture, 
sale, and distribution of amusement tickets. This respondent is not a 
member of any of the respondent associations named in paragraphs 
1 (a) through (7) hereof, but it has taken an active part in the acts 
and practices herein described, and has cooperated with the members 
of said associations in doing and performing acts and practices in 
furtherance of and in carrying out the understanding, agreement, 
combination, and conspiracy herein found. 

(6) The respondent, American Ticket Corp., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Illinois, with its home office and principal place of business located at 
360 East Grand Avenue, Chicago, Ill. Said respondent is now and has 
been for a number of years last past engaged in the manufacture, sale, 
and distribution of amusement tickets. This respondent is not a 
member of any of the respondent associations named in paragraphs 
1 (a) through (7) hereof, but the complaint alleged that American 
Ticket Corp. has cooperated with the members of said associations 
in carrying out the understanding, agreement, combination, and con- 
spiracy therein alleged. This allegation of the complaint is denied 
by the American Ticket Corp. in its answer, thus raising the issue of 
whether or not this respondent has in fact participated in the unlawful 
conspiracy, and the record presents no basis on which this issue may 
be determined. The Commission makes no finding, therefore, with 
respect to the participation or the nonparticipation of the American 
Ticket Corp. in the conspiracy hereinafter described. 
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(c) The respondent, Jack’s Letter Service, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Wisconsin, with its home office and principal place of business 
located at Milwaukee, Wis. The complaint charged that said respond- 
ent is engaged in the manufacture, sale, and distribution of amusement 
tickets and that it, too, has taken an active part in the concerted activi- 
ties alleged to be unlawful. Actually, this respondent is engaged in 
the business of multigraphing and duplicating letters as services to 
clients in Milwaukee. It likewise performs addressing and mailing 
services. Said respondent occasionally acts as sales representative in 
Milwaukee and adjacent territory for American Ticket Corp., but it is 
not an exclusive representative of that corporation in any territory 
and is not affiliated with American Ticket Corp. Jack’s Letter Service, 
Inc., does not engage in the manufacture or in the sale or distribution 
of amusement tickets, except as indicated, and there is no evidence 
tending to show that it has participated in any way in the acts and 
practices hereinafter described. 

(d) The complaint alleged that the respondent, National Theater 
Supply Co., is a corporation organized and existing under and by 
virtue of the laws of the State of Wisconsin, with its home office and 
principal place of business located at Milwaukee, Wis., that said 
corporation has been for a number of years last past engaged in the 
manufacture, sale, and distribution of amusement tickets, and that 
this corporation also has cooperated with the members of the respond- 
ent associations in carrying out the unlawful conspiracy therein 
referred to. It appears, however, that in all these respects the com- 
plaint was in error. There is in fact no such ticket manufacturer as 
National Theater Supply Co. 

Par. 4. The manufacturers named as respondents in paragraphs 
2 and 3 above constitute a group so large and influential that they are 
able to substantially dominate and control the market and the price of 
the tickets, checks, and coupons herein described. 

Par. 5. None of the respondent associations named in paragraph 1 
hereof are engaged in the manufacture or in the sale and distribution 
of any article in commerce, but said respondent associations were or- 
ganized by the respondent manufacturers, and all of said associations 
have aided and abetted their respective members in the acts and 
practices herein referred to. Said associations were organized for 
and have served as clearing houses or central agencies in and through 
which the plans, acts, and practices of their members were promul- 
gated and put into force and effect. . 
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The partnership of Gooch & Co. likewise is not engaged in the manu- 
facture or in the sale and distribution in commerce of any article of 
merchandise, nor is the respondent Joseph Gooch, Jr., individually, 
so engaged, but this partnership, while under the active control and 
management of Joseph Gooch, Jr., has for a number of years been 
the Secretary and industry counsel for the respondent associations and 
has planned, aided, abetted and directed the respondent manufac- 
turers in the acts and practices herein found. 

Par. 6. All of the respondent manufacturers (except as otherwise 
noted) are now and have been for more than 5 years last past engaged 
in the manufacture and in the sale and distribution of one or more 
types of the tickets, checks or coupons described in paragraph 1 hereof. 
In the course and conduct of their respective businesses, said respond- 
ent manufacturers cause such products, when sold, to be shipped from 
their respective places of business to the purchasers thereof located 
in various States of the United States other than the States of origin 
of said shipments. Said respondent manufacturers maintain and at 
all times mentioned herein have maintained a constant course of trade 
in said products in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 7. Prior to the existence of the unlawful agreement, combi- 
nation, and conspiracy herein set forth, the respondent manufacturers 
were competing one with the other in price and otherwise in the 
manufacture and in the sale and distribution in commerce of the 
products manufactured and sold by them and were and are in such 
competition with others engaged in the manufacture and in the sale 
and distribution of like products. Said respondents would now be in 
such competition with one another in commerce were it not for the 
aforementioned agreement, combination, and conspiracy and the acts 
and practices employed by the respondents in effectuating and carry- 
ing it out. 

Par. 8. Some time prior to February 1938, the respondent manu- 
facturers entered into and together with the respondent associations 
and respondent Gooch & Co. thereafter carried out an unlawful 
agreement, understanding, combination, and conspiracy to hinder, 
lessen, eliminate, restrict, and restrain competition in price and other- 
wise between and among said respondent manufacturers in the manu- 
facture and in the sale and distribution in commerce of the products 
herein described. Pursuant to and in furtherance of said agreement, 
understanding, combination, and conspiracy, the respondents have 
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done and performed and are now doing and performing, among 
others, the following acts and things: 

(a) They agreed upon identical and uniform prices, discounts, 
surcharges, and extra charges to be applied in the sale and distribu- 
tion of the products manufactured and sold by each of the respondent 
manufacturers. 

(6) The respondent manufacturers organized the respondent asso- 
ciations to be used as clearing houses or central agencies through 
which said manufacturers could and did carry on and effectuate their 
unlawful agreement, understanding, combination, and conspiracy. 

(c) The respondent associations employed the respondents Gooch 
& Co. and Joseph Gooch, Jr., individually, to make plans and to aid, 
assist, and direct the manufacturers in effectuating and carrying out 
said agreement, understanding, combination, and conspiracy. 

(d@) They adopted and carried out an open price filing plan whereby 
each manufacturing respondent filed with the association of which 
it was a member a price list of the products it was offering for sale 
and in which it set forth its price quotations on such products. Said 
quotations were filed before their effective date and were distributed 
among the other manufacturing respondents by the respondent Gooch 
& Co., while under the supervision and control of Joseph Gooch, Jr. 
Said price quotations were prepared and disseminated in a manner so 
that the name of each manufacturing respondent could be and was 
identified with any particular price quotation it made, and such identi- 
fication was through the aforesaid open price reporting plan made 
known to other manufacturing respondents. Thus, all manufactur- 
ing respondents were enabled to identify any particular price quota- 
tion with the particular manufacturing respondent who made it. 
Through those means and the code of symbols hereinafter described, 
the respondents were enabled to check upon and detect any deviation 
by a particular manfacturing respondent from the quotations it had 
previously made and disseminated through the respondent Gooch. 

(e) From time to time they prepared, revised, and adopted “guides 
of fair value” to be used by the respondent manufacturers in deter- 
mining prices to be charged for what are known in the trade as “tailor- 
made” or “special made” tickets. Said guides designated specific 
charges to be made for each item of variation where the size, printed 
matter or other characteristics of the tailor-made or special made 
tickets deviated from that of the standard ticket, so that the different 
manufacturers could quote and charge identical and uniform prices, 

(f) The respondent manufacturers adopted and put into force a 
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plan of reporting to the partnership Gooch & Co. all sales below agreed 
prices, and empowered the respondent Joseph Gooch, Jr. to arbitrate 
and adjust all disputes between said manufacturers arising or growing 
out of such sales. 

(7) They standardized the products of each of the manufacturers 
as to size, style, and color of said products, and as to the weight and 
quality of the paper and cardboard used in manufacturing said 
products. 

(4) They formulated, and the manufacturers used, a code of sym- 
bols or identification marks to enable any of the manufacturer mém- 
bers to identify the products of any other competing manufacturer 
member. 

(2) They held meetings of the membership of the respondent asso- 
ciations and of committees acting for the associations and for and 
on behalf of the members of the associations where prices were dis- 
cussed and fixed and other action taken to eliminate competition 
between the respondent manufacturers. 

While the record does not show that each of the respondents has par- 
ticipated in all of these activities, each of said respondents did enter 
into the formation and establishment of the unlawful agreement, un- 
derstanding, combination and conspiracy, and each has acted in con- 
cert and cooperation with the others in carrying out some of the afore- 
said acts and practices pursuant to and in furtherance of the under- 
standing or agreement common to them all. 

Each of the respondent associations has its own charter, and the 
income and expenses of each are kept separate and apart from those 
of the others, but said associations have a community of interest and 
they have acted concertedly and collectively in employing the part- 
nership Gooch & Co. and the respondent Joseph Gooch, Jr. with the 
resultant effects as herein described. 

Par. 9. The capacity, tendency and effect of the agreement, under- 
standing, combination and conspiracy entered into and carried out 
by the respondents named herein, in the manner aforesaid, and the 
acts and practices done and performed in furtherance thereof and 
pursuant thereto, as set out herein, are now and have been to substan- 
tially lessen, restrict, restrain, and suppress competition between and 
among the respondent manufacturers in the manufacture and in the 
sale and distribution of their products in commerce within the intent 
and meaning of section 5 of the Federal Trade Commission Act; to 
restrict and prevent price competition between and among said re- 
spondent manufacturers in the sale and distribution of said products 
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in commerce; to empower and enable the Pesnendent to control the 
market and sane the prices of said products above the prices which 
would prevail under a condition of natural, normal, and free com- 
petition among the respondent manufacturers; to increase the prices 
paid by purchasers of said products ; and to create a monopoly in the 
respondent manufacturers in the sale and distribution of said prod- 
ucts in interstate commerce. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice and injury of the public and of competitors of the 
respondent manufacturers and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of section 5 of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal 'Trade Commis- 
sion upon the complaint of the Commission and answers thereto filed 
by all of the respondents except Dasco-Lockstub Corp. and National 
Theater Supply Co., in which answers said respondents (except 
American Ticket Corp. and Jack’s Letter Service, Inc.) admitted with 
certain qualifications all of the material allegations of fact set forth 
in the complaint, waived all hearings as to said facts, and consented 
that the Commission may, without the taking of evidence and without 
any further procedure, make and enter its ‘findings as to the facts, 
inferences drawn therefrom, and conclusions based thereon, and issue 
and serve upon said respondents an order to cease and desist from any 
act or practice or method of competition alleged in the complaint to 
constitute a violation of section 5 of the Federal Trade Commission 
Act; and the Commission having made its findings as to the facts and 
its conclusion that said respondents have violated the provisions of 
the Federal Trade Commission Act: 

It is ordered, That the corporate respondents, Globe Ticket Co., 
International Ticket Co., Keller Printing Co., Arcus-Simplex Ticket 
Co., Inc., Poole Bros., ini Ansell- Sarmion Ticket Co., Inc., Elliott 
eee co the Toledo Ticket Co., Arcus Ticket Co., ie ‘McGill- 
Warner ce Hancock Bros., inviitpaehen Printing Co., Inc., ‘Nacoeal 
Ticket Co., Pr emier- conan n Ticket Co., Ine. National Checcae Co., 
Universal Checking System, Inc. sinning Dophece Cave Co., 
Gibbs-Inman Co., ene swiss Gorin Taylor, Inc., Rand McNally & 
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Co., Southern Coupon Co., the Baltimore Ticket Printing & Envelope 
Co., the A. H. Pugh Printing Co., Allen, Lane & Scott, Buxton & Skin- 
ner Printing & Stationery Co., Con. P. Curran Printing Co., Hedstrom- 
Barry Co., Allison Coupon Co., and Weldon, Williams & Lick, Inc., 
and their officers, and Edwin L. Gosnell and Charles Edward Oster, 
individually and as copartners trading as Specialty Printing Co., 
Edgar H. Perry, Sr., Edgar H. Perry, Jr., Edgar H. Perry, III, and 
Thomas A. Harris, individually and as copartners trading as South- 
west Tablet Manufacturing Co., Charles J. Stromberg, Herbert L. 
Greaves and Charles S. Greaves, individually and as copartners trad- 
ing as Stromberg Allen & Co., and Frank McCaffrey, an individual 
trading as Frank McCaffrey’s Acme Press of Seattle, and said re- 
spondents’ respective agents, representatives and employees, in or in 
connection with the offering for sale, sale, or distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
numbered tickets, namely, coupon books, amusement tickets, restau- 
rant checks, clothing tickets, transit tickets, and railroad tickets, all 
hereinafter referred to as “numbered tickets,” do forthwith cease and 
desist from entering into, continuing, cooperating in, or carrying out 
any planned common course of action, understanding, agreement, com- 
bination, or conspiracy between or among any two or more of said re- 
spondents, or between any one or more of said respondents and others 
not parties hereto, to do or perform any of the following acts, practices 
or things: 

1. Establishing, fixing, or maintaining prices, terms or conditions 
of sale for numbered tickets, or adhering to or promising to adhere to 
any prices, terms or conditions of sale so established, fixed or main- 
tained. 

2. Employing or utilizing any of the respondent associations, or any 
agent, representative or employee of a respondent or respondents, or 
any other medium or central agency, to aid or assist in formulating 
plans for fixing or maintaining prices or performing or carrying out 
any of the acts or practices prohibited by this order. 

3. Exchanging, distributing, or relaying among the respondent 
manufacturers, or any of them, through or with the assistance of any 
of the respondent associations, or any agent, representative or em- 
ployee of a respondent or respondents, or otherwise price lists or 
schedules, or other information as to current prices or prices to be 
charged in the future, or any formula by which the current or future 
prices of any respondent manufacturer may be ascertained by a com- 
petitor, for the purpose or with the effect of fixing or maintaining 
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prices for numbered tickets produced and sold by any of the respond- 
~ ent manufacturers. 

_ 4, Exchanging, distributing, or relaying among the respondent — 
manufacturers, or any of them, through any of the respondent associa- 
tions, or any agent, representative or employee of a respondent or re- 
spondents, or otherwise, information concerning prices charged or to 
be charged for numbered tickets known in the trade as “tailor-made” 
or “special made” tickets, or for particular items or characteristics 
entering into the manufacture of such “tailor-made” or “special made” 
tickets, which has the tendency or capacity of enabling the different 
respondent manufacturers to quote and charge identical or uniform 
prices for such tickets or for particular items thereof. 

5. Exchanging, distributing, or relaying among the respondent 
manufacturers, or any of them, or to or through any of the respondent 
associations, or any agent, representative or employee of a respondent 
or respondents, or otherwise, information concerning prices charged 
particular customers, or information concerning sales or shipments of 
numbered tickets, when the identity of the manufacturer, seller, or 
purchaser is disclosed or may be determined through such information 
and which has the tendency or capacity of enabling any of the respond- 
ent manufacturers to quote and sell numbered tickets at the same price 
or upon the same terms or conditions as any of the other respondent 
manufacturers. 

6. Directly or indirectly participating in or carrying out any agree- 
ment or understanding to establish or maintain any plan for the 
purpose or with the effect of informing or advising any of the manu- 
facturing respondents, or any other manufacturer of numbered tickets, 
as to the price, terms, or conditions of sale at or upon which any man- 
ufacturing respondent, or other seller of numbered tickets, expects to 
make a sale or sales of numbered tickets. 

7. Formulating or using any code of symbols or identification marks, 
or filing with or making known to any of the respondent associations, 
or any other medium or central agency, any such symbols or identifica- 
tion marks, which has the capacity of enabling any of the respondent 
associations, or any agent, representative or employee of a respondent 
or respondents, to identify the numbered tickets produced and sold 
by any respondent manufacturer, for the purpose or with the effect of 
fixing or maintaining, or assisting in the fixing or maintaining, of 
prices for numbered tickets. 

8. Adopting or maintaining uniform standards governing style, 
size or color of tickets produced and sold by the respondent manufac- 
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turers, or the weight and quality of the paper or cardboard out of 
which’ said tickets are made, with the purpose or effect of establishing, 
maintaining, or assisting in the establishing or maintaining, of uni- 
form prices for numbered tickets. 

9. Holding or participating in any meeting or exchange of informa- 
tion among themselves, or under the auspices of any of the respondent 
associations or committees of said associations, or any other medium 
or central agency, at which proposed or future prices, terms, or condi- 
tions of sale of numbered tickets are discussed, or at which any other 
action is taken for the purpose or with the Bier of eliminating com- 
petition in price, between and among the respondent A ae 

10. Engaging in any act or practice substantially similar to those 
prohibited in this order with the purpose or effect of establishing or 
maintaining uniform prices for numbered tickets. 

It is further ordered, That the corporate respondents, Amusement 
Ticket Manufacturers Association, Restaurant Check Manufacturers 
Association, Association of Coupon Book Manufacturers, Clothing 
Ticket Manufacturers Association, Transit Ticket Manufacturers As- 
sociation, and Licensed Railroad Ticket Manufacturers Association, 
and their officers, and respondents, Joseph Gooch, Jr., and Edith A. 
Gooch, individually and as copartners trading as Gooch & Co., and 
said respondents’ respective agents, representatives and employees, 
do forthwith cease and desist from knowingly aiding, assisting, advis- 
ing, or cooperating with the aforesaid respondents, or any of them, in 
performing any of the acts or practices or doing any of the things 
prohibited in the paragraphs numbered 1 to 10, inclusive, of this order. 

It is further ordered, For reasons appearing in the findings as to 
the facts in this proceeding, that the complaint herein be, and it hereby 
is, dismissed as to the respondents Dasco-Lockstub Corp., Jack’s Letter 
Service, Inc., National Theater Supply Co., and American Ticket Corp. 

It is further ordered, That each of the respondents against which 
this order is directed shall, within 60 days after service upon it of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with this order. 
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PRACTICAL NURSES’ GUILD, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5323. Complaint, May 22, 1945—Decision, Sept. 23, 1948 


The use of the word “guild” in a corporate or trade name conveys the meaning 
of an association or group of persons belonging to the same class or en- 
gaged in kindred pursuits, with certain common interests or aims, formed 
for mutual aid and protection. 


Where a corporation engaged in the interstate sale and distribution of a cor- 
respondence course of study and instruction in practical nursing; in adver- 
tising the same in newspapers, circulars, letters and other advertising mate- 
rials; and its president, who controlled and directed its activities— 

(a) Falsely represented and implied through use of the word “guild” in the 
corporate name of said company and through statements in advertising, 
that their business was a group or association of practical nurses formed 
for mutual aid or the protection of their common interests ; 

(b) Represented further that said business was such an association or 
guild, located throughout the United States, formed on a Nation-wide basis; 

(c) Represented further that upon enrollment in said course of study, the pur- 
chaser became a member of the guild with all the rights and priv- 
ileges pertaining thereto, that upon successful completion of the course, 
the Board of Managers would issue its certificate of award to students, 
and that possession thereof assured employment because of the preference 
shown for such persons ; 

The facts being said company was not such an association or guild, but a cor- 
poration conducted for private profit, the business of which consisted in 
the sale of courses of study and the maintenance of a register of students 
to aid and assist purchasers of its courses in securing employment; the 
business was principally in Iowa and a few surrounding states; a purchaser 
secured only the course of study and such assistance in obtaining employ- 
ment as might be afforded through said register and by the corporation and 
the aforesaid individual; the so-called “Board of Managers” was fictitious, 
the business being conducted principally by said individual with the occa- 
sional assistance of his daughter; and the certificates or awards were not 
recognized by hospitals and institutions which might employ practical nurses 
for limited duties, and did not secure their holders preferential employment ; 

(d) Misleadingly represented that the cost of said course of study was 
$67.50, and that after an initial payment of $10 for the first five lessons, 
the remaining thirty-five might be procured and paid for as desired, one or 
more lessons at a time at the convenience of the student; the facts being 
there was a minimum requirement that students purchase and pay for at 
least one lesson a month and that in the event of a default for a period of 
four months, the unpaid balance of the $67.50 became due and payable; 
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(e) Falsely represented that the course thoroughly covered every phase of 
practical nursing; the facts being that it did not provide a satisfactory 
manual for training, it provided no practical training, and would not qualify 
an otherwise inexperienced person to do practical nursing ; 

(f) Represented and implied falsely that they provided individual train- 
ing and personal attention; when in fact the training and attention sup- 
plied was limited to the grading by said individual—who had no medical 
or nursing training experience—of the answers to the accompanying printed 
questions; and 

(g) Falsely represented that in the light of the training and instruction 
and personal attention received the cost of the course was insignificant ; 
the facts being that purchasers received no more in the way of training 
than would be available from an ordinary text on home nursing which 
might be purchased for a few dollars, or sometimes secured without charge 
from state or federal agencies ; ; 

With tendency and capacity to mislead members of the purchasing public into 
the erroneous belief that said representations were true, and thereby induce 
a substantial number to subscribe to and purchase their said course of 
study ; 

Held, That said acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices. 


In said proceeding, charges in the complaint concerning the availability of 
employment to purchasers of the course, the amount of compensation re- 
ceived, and the number of purchasers, were not adequately sustained by 
the evidence; and the Commission was of the view, as respects certain 
remaining charges, including the number of women working for the Guild 
and success attained by so-called graduates and the amount of salaries 
paid, that, under the circumstances of the case, the issues were not suffi- 
ciently raised by the allegations in the complaint. 

AS respects respondent H, who was a sales representative of the corporate re- 
spondent without any financial interest in or control of its business, left 
its employ more than two years prior to the issuance of the complaint, 
and did not assist or participate in any way in the formulation of the 
advertising representations made by said respondent, the complaint was 
dismissed without prejudice, there being insufficient public interest to war- 
rant issuance of an order to cease and desist directed to her. 


Before Ur. Clyde M. Hadley, trial examiner. 

Mr. William L. Pencke for the Commission. 

Shull & Marshall, of Sioux City, Ia., and Baylor, Bloss & Evunen, 
of Lincoln, Nebr., for Practical Nurses’ Guild, Inc. and J. R. McLain. 

Mr. George M. Gibson, of Colorado Springs, Colo., for Elsie Hess. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that 
Practical Nurses’ Guild, Inc., a corporation, J. R. McLain, indi- 
vidually and as president of said corporation, and Elsie Hess, an 
individual, hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapu 1. Practical Nurses’ Guild, Inc., is a corporation, organ- 
ized, existing and doing business under the laws of the State of Iowa. 
J. R. McLain is president of said corporation and as such formulates, 
determines, and controls all of the business policies and activities of 
said corporation. The principal office and place of business of said 
corporate and individual respondent is located at rooms 241 to 244, 
Insurance Exchange Building, in the city of Sioux City, State of 
Towa. Respondent Elsie Hess is an individual who was a traveling 
sales representative of said corporate respondent, with her office and 
place of business at the New Hotel Jackson in the city of Sioux City 
and State of lowa. 

Par. 2. Said corporate respondent is now and has been for more 
than-3 years last past, engaged in the sale and distribution in commerce 
between and among the various States of the United States, of a course 
of study and instruction in practical nursing which said course of 
study is pursued by correspondence through the medium of the United 
States mails. In the course and conduct of said business during the 
time aforesaid, it caused and does now cause its said course of study 
and instruction to be transported from its said place of business of 
the State of Iowa to, into and through States of the United States 
other than the State of Iowa, to the purchasers thereof located in such 
other States. There has been at all times mentioned herein a course of 
commerce in said course of study between and among the various 
States of the United States. 

Par. 3. In the course and conduct of said business, said corporate 
respondent makes use of advertisements in newspapers published in 
the State of Iowa and other States, and circulars, letters, and other 
advertising material disseminated by mail to prospective purchasers 
of said course of study in and by which many false, misleading, and 
deceptive statements and representations are made in regard to said 
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course of study and instruction and matters and things connected there- 
with. Typical of such statements and representations are the 
following: 


PRACTICAL NURSES—Prepare yourself by taking our course of study and 
avail yourself of our free placement bureau. If interested, call Mrs. Hess, 
Widman Hotel July 15 or 16, or write Practical Nurses’ Guild, Sioux City, Iowa. 

The tuition fee is very easy to handle. The first unit, as shown by the enclosed 
circular, consists of five lessons, at $2.00 per lesson, a total of $10.00 for the first 
unit. After that, the students may procure these lessons as desired, one or more 
lessons, Or a unit at a time.... These sums are an insignificant amount in 
comparison with the type of training and personal attention that you as a student 
will receive. The total tuition you will have paid when you complete the course 
and have received your diploma is $67.50. Low as it is, we make it easier by 
allowing you to purchase the lessons of the course from time to time as you 
need them. 

It is this kind of personalized training that has enabled so many of our gradu- 
ates to step right out into the nursing world and make good... . 

As a student or graduate of our course of study you are a member of the Guild. 

Our placement bureau is furnishing nurses every week to all parts of the 
middle west to hospitals, rest homes, public institutions and private cases. . 
Practical Nurses Guild 
A National Institution 
In the six units that make up this course you have a thoroughly practical exposi- 
tion of every phase of nursing. When completely assembled the material of the 
course will form a valuable symposium of knowledge that can be used either in 
the home or as part of your professional equipment. ... 

The doctor, lawyer, druggist, school teacher, etc., all have specialized, have their 
diploma showing that they are making their vocation their life’s work and the 
practical nurse who has her diploma is the one who gets the calls. 

Certificate of Award 

MniSu@@ersinesstnat, —. 2 oa oe ee Le has completed in a manner satis- 
factory to the Board of Managers of the Practical Nurses’ Guild, the Manual for 
Home Study for Practical Nurses as published by the Guild and 


This Certificate 
shall entitle the holder thereof to all the rights and privileges pertaining to the 
Guild... : 

By means of oral statements and letters written to prospective 
purchasers of said course of study, respondent Elsie Hess represented 
that if said prospective students enrolled for said course, they would 
be placed in positions immediately, or they would be placed in well- 
paying positions in hospitals or in doctors’ offices as receptionists 
within a short time after enrollment; that said Practical Nurses’ Guild 
had over 1,000 girls working for it; and that 2,000 women were on its 


registry. 
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Par. 4. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto not specifically set 
out herein, respondents represent and imply and have represented and 
implied that said Practical Nurses’ Guild is an association or guild 
of practical nurses located throughout the United States having com- 
mon interests and aims, formed for mutual aid and protection on a 
Nation-wide scope and that its activities include the teaching of prac- 
tical nursing through correspondence by qualified and experienced 
instructors; that students upon enrolling for said course of study 
become members of said guild and receive personal attention and 
instruction from said teachers; that students having completed said 
course of study will be succesful in the nursing world, are assured of 
employment because of the possession of the diploma or certificate of 
award issued by said guild and are preferred by doctors, hospitals and 
other institutions for the care of sick and physically handicapped 
persons; that the set of lessons furnished to said students covers the 
entire course of study and thoroughly covers every phase of practical 
nursing and, when assembled, forms a valuable collection or compila- 
tion of information on nursing, suitable for professional and home 
use; that the total cost of said course is $67.50 and that after the first 
payment of $10, the balance may be paid for in installments as desired 
or from time to time at the convenience of the students; that in the 
light of the character of training and instruction received by the 
student, said total cost of said course of study is insignificant; that the 
employment or placement bureau is incidental to the guild’s activities; 
that students can be placed in well-paying positions immediately upon 
enrollment or within a short time thereafter; that there are thousands 
of women working for the guild or available upon the register of said 
placement bureau; that there exists a board of managers of said guild 
which issues certificates of award to students having completed said 
course of study to the satisfaction of said board and that the holders 
of such certificate are entitled to the benefits and privileges pertaining 
to said guild. 

Par. 5. In truth and in fact, said statements and representations 
hereinabove set forth are false, exaggerated, deceptive and misleading. 
Said Practical Nurses’ Guild is not a national assembly or guild of 
experienced and trained practical nurses, formed for the purpose of 
mutual aid, protection and interests. In truth and in fact, respondent 
J. R. McLain uses the corporate trade name, Practical Nurses’ Guild, 
for the purpose of operating the business of an employment agency. 
There are no qualified and experienced practical nurses or instructors 
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teaching said course of study and subscribers to said course do not 
receive any personal or individual instruction. 

Said course of study was prepared by a teacher of physiology resid- 
ing in the State of California and sold to respondent Practical Nurses’ 
Guild. Said course consists of 40 short lessons divided into 6 units, 
and attached to each unit are brief examination questions which are 
answered by said students and graded by respondent J. R. McLain. 
Neither the writer of said course of study nor respondent McLain 
has any knowledge of or experience and training in the profession 
of nursing, and the certificate of award issued by said corporate 
respondent to persons having completed said course of study is not 
recognized by the nursing and medical profession. The so-called 
graduates of said corporate respondent do not attain success, nor are 
they preferred for employment by reason of having studied said 
course or secured said certificate of award. In fact, women recom- 
mended by respondents are employed in hospitals and similar insti- 
tutions as nurses’ aids or helpers without regard to or consideration 
of their training, and in many instances, women without any training 
in practical nursing are preferred by such employers for the reason 
that women who have not taken a course of study have generally been 
found more cooperative than those who have studied or are studying 
said course of training. . 

The representations that the entire set of lessons constitutes a valu- 
able symposium of practical nursing, is suitable for professional and 
home use, and that the total purchase price is an insignificant amount 
in comparison with the type of training and personal attention re- 
ceived by respondents’ students, are grossly exaggerated and mislead- 
ing. Said lessons comprise the fundamental outlines of practical nurs- 
ing, students do not receive training and attention of any “type” or 
in fact, any teaching or instruction; enrollees for said so-called course 
of study merely purchase a set of 40 lessons containing no more in- 
formation or study material than is contained in any standard text- 
book on nursing, which may be purchased by anyone for approxi- 
mately $3. 

The representations made by respondents in advertising circulars, 
follow-up letters and oral statements that students may pay for said 
lessons as desired or from time to time as needed after having made 
the first payment of $10, is false and misleading for the reason that 
students are in fact required to purchase a minimum of one lesson 
a month which requirement is not stated in any of said advertising 
material, nor by respondent Elsie Hess. 
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The representation that respondent Practical Nurses’ Guild oper- 
ates an employment or placement bureau in connection with its teach- 
ing activities, is misleading. As has been hereinabove set forth, there 
are no teaching or other activities engaged in by said Practical Nurses’ 
Guild, and the same is operated primarily as an employment agency. 
In fact, numerous persons having no nursing experience or training 
are placed in positions immediately after having agreed to purchase 
said course of study. . 

Representations made by respondent Elsie Hess to the effect that 
well-paying positions are available to enrollees and that the guild 
has thousands of women working for it and on its register, are exag- 
gerated and misleading. In many instances, the amount of the salaries 
stated by said respondent to prospective enrollees was substantially 
less than represented; and in other instances, positions were not im- 
mediately available when enrollees applied therefor. The number of 
persons available on said corporate respondent’s register does not run 
into thousands, but is substantially less. 

In truth and in fact, there exists no board of managers of said 
corporate respondent, and the representations that such board has 
considered or reviewed the work of students, and that holders of said 
respondent’s certificate of award are entitled to the rights and privi- 
leges pertaining to said guild are false and misleading for the reason 
that there is no board of managers and no guild, and that the business is 
merely an employment agency operated by respondent J. R. McLain, 
as aforesaid. 

Par. 6. The statements and representations by respondents as afore- 
said have had and now have the tendency and capacity to confuse, 
mislead, and deceive members of the purchasing public into the erro- 
neous and mistaken belief that said statements and representations are 
true, and to induce a substantial number thereof to subscribe to and 
purchase respondents’ said course of study and to pursue the same on 
account thereof. 

Par. 7. The aforesaid acts and practices of the respondents as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. | 


Report, FrInpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 22, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
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named in the caption hereof, charging them with unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
said Act. Respondent Elsie Hess filed her answer admitting all 
material allegations of fact in the complaint and waiving all inter- 
vening procedure and further hearing as to the facts. After the filing 
of answer by the other respondents herein, testimony and other evi- 
dence were introduced before an examiner of the Commission there- 
tofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, this proceeding regularly came on for final hearing before the 
Commission on the complaint, the answers thereto, testimony and 
other evidence, recommended decision of the trial examiner, and brief 
of counsel supporting the complaint (respondents not having filed 
brief and oral argument not having been requested) ; and the Com- 
mission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Practical Nurses’ Guild (referred to in 
the complaint as Practical Nurses Guild, Inc.) is a corporation organ- 
ized and existing under the laws of the State of Iowa, with its office 
and principal place of business in Sioux City, Iowa. Respondent 
J. R. McLain, an individual, is president of the corporate respondent 
and in substance controls, conducts, and directs the activities of the 
corporate respondent, with his office at the principal place of business 
of the corporate respondent in Sioux City, Iowa. Respondent Elsie 
Hess, an individual, was for several years a traveling sales representa- 
tive of the corporate respondent, with her address at New Hotel 
Jackson, Sioux City, Iowa. 

Par. 2. Respondent Practical Nurses’ Guild is now, and for more 
than 3 years last past has been, engaged in the sale and distribution in 
commerce between and among various States of the United States of 
a course of study and instruction in practical nursing, which course 
of study is pursued by correspondence through the medium of the 
United States mails. In the course and conduct of this business re- 
spondent caused, and does now cause, said course of study and instruc- 
tion to be transported from its place of business in the State of Iowa 
into and through States of the United States other than the State of 
Towa to purchasers thereof at their various locations in such other 
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States, and at all times mentioned herein has maintained such a course 
of trade in commerce between and among various States of the United 


States. 
Par. 3. In carrying on the aforesaid business, the corporate re- 


spondent makes use of advertisements in newspapers and circulars, 
letters, and other advertising material disseminated by mail to pros- 
pective purchasers of said course of study through and by which 
certain false, misleading, and deceptive statements and representa- 
tions are made in regard to said course of study and matters and 
things connected therewith. Typical of such statements and repre- 
sentations are the following: 


PRACTICAL NURSES—Prepare yourself by taking our course of study and 
avail yourself of our Free Placement Bureau. If interested call Mrs. Hess, 
Widman Hotel, July 15 or 16, or write Practical Nurses Guild, Sioux City, lowa. 

* Eo * * * * * 


The tuition fee is very easy to handle. The first unit, as shown by the 
enclosed circular, consists of five lessons at $2.00 per lesson, a total of $10.00: 
for the first unit. After that the student may procure these lessons as desired, 
one or more lessons or a unit at a time. These sums are an insignificant amount 
in comparison with the type of training and personal attention that you as a 
student will receive. . . . The total tuition you will have paid when you complete 
the course and have received your diploma is $67.50. Low as it is, we make 
it easier by allowing you to purchase the lessons of the course from time to time 


as you need them. 
* * * * * * * 


It is this kind of personalized training that has enabled so many of our grad- 
uates to step right out into the nursing world and make good. ... 

* 3 * * * * * 

As a student or graduate of our course of study you are a member of the 
Guild, .. . Our Placement Bureau is furnishing nurses every week to all parts 
of the middle west to Hospitals, Rest Rooms, Publie Institutions, and Private 
Cases. 

* * BY * * * * 


A National Institution Practical Nurses’ Guild 


In the six units that make up this course you have a thoroughly practical 
exposition of every phase of nursing. When completely assembled, the mate- 
rial of the course will form a valuable symposium of knowledge that ean be 
used either in the home or as part of your professional equipment. .. . 

* 1 * ** * * * 


The doctor, lawyer, druggist, school teacher, ete. all have specialized, have 
their diploma showing that they are making their vocation their life’s work 
and the practical nurse who has her diploma is the one who gets the calls. 

* * * * * * * 
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CERTIFICATE OF AWARD 
This Certifies That 


has completed in a manner satisfactory to the Board of Managers of THH PRAC- 
TICAL NURSES’ GUILD, the manual for Home Study for Practical Nurses, 
as published by the Guild, and 


THIS CERTIFICATE 


shall entitle the holder thereof to all of the rights and privileges pertaining to 
the Guild, as provided for in its Articles of Incorporation and By-Laws. 

Par. 4. By means of the foregoing statements and representations, 
and others sintilar thereto not specifically set out herein, respondents 
Practical Nurses’ Guild and J. R. McLain have represented and im- 
pled that Practical Nurses’ Guild is an association or guild of prac- 
tical nurses located throughout the United States having common 
interests and aims and formed for mutual aid and protection on a 
Nation-wide basis; that upon enrollment a purchaser of said course 
of study becomes a member of the guild with all the rights and priv- 
ileges pertaining thereto; that upon successful completion of the 
course of study the board of managers will issue its certificate of 
award to students and that the possession of this certificate assures 
employment because of the preference shown for such persons; that 
the cost of said course of study is $67.50, and after an initial payment 
of $10 the balance may be paid in installments from time to time 
at the convenience of the student; that students enrolling for said 
course of study will receive personal training and attention; that the 
course of study thoroughly covers every phase of practical nursing; 
and that in the light of the training and instruction received the cost 
of the course is insignificant. 

Par. 5. As a matter of fact, Practical Nurses’ Guild is not an asso- 
ciation or guild of practical nurses but is a corporation conducted for 
private profit, the business of which consists of the sale of courses of 
study and the maintenance of a register of students for the purpose 
of aiding and assisting purchasers of its courses of study in securing 
employment. It is not national in scope, but has carried on its busi- 
ness principally in Iowa and a few surrounding States. A purchaser 
of respondents’ course of study does not become a member of Practical 
Nurses’ Guild or acquire any rights or privileges in any group or or- 
ganization, but secures only the course of study and such assistance in 
obtaining employment as may be afforded through the register main- 
tained and such efforts as may be made by the corporate respondent 
and J. R. McLain to find positions for purchasers of the course of 
study. The use of the word “guild” to describe such a business is 
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misleading in that it conveys the meaning of an association or group: 
of persons belonging to the same class or engaged in kindred pursuits, 
with certain common interests or aims, formed for mutual aid and 
protection. The board of managers represented as issuing its cer- 
tificate of award to students successfully completing the course of 
study isa fiction. J. R. McLain is president and general manager of 
the Practical Nurses’ Guild, his wife is vice president, and his daugh- 
ter is secretary. His wife has taken no active part in the affairs of 
the corporation; occasionally his daughter has assisted him; but in 
general McLain himself carries on the correspondence, grades papers 
of persons taking the course, passes upon the qualifications of those 
completing the course, and conducts the affairs of the corporation, 
- with occasional assistance from his daughter or from a clerk in the 
office. In his capacity as president of the corporation McLain signs 
and issues the certificates of award or diplomas. These certificates 
are not recognized by hospitals and institutions which may employ 
practical nurses for limited duties and do-not result in the holders. 
being preferred for such employment. In some instances hospitals 
and institutions prefer to employ otherwise suitable persons without 
training because they are easier to train in the first instance. 

The representation that after the initial payment of $10 for the 
first 5 lessons in the course of study the remaining 35 lessons may be 
procured and paid for as desired, one or more lessons at a time at the 
convenience of the student, is misleading and deceptive. There is a 
minimum requirement that students purchase and pay for at least 
one lesson a month, and in the event of default for a period of 4 months. 
such balance of the $67.50 as is unpaid becomes due and payable. It is 
apparent from the testimony of qualified experts, and the Commis- 
sion finds, that the course of study does not thoroughly cover every 
phase of practical nursing and is not representative of what is required 
to provide a satisfactory manual for training. The mere following of 
the course of study provides no practical training and will not qualify 
an otherwise inexperienced person to do practical nursing. 

Respondents do not provide personal training and attention by 
qualified or experienced instructors, or otherwise, to those purchasing 
the course of study. Personal training and attention amounts to 
more than simply grading the answers to printed questions accom- 
panying the course, which grading is done by respondent McLain, 
who has no medical or nursing training or experience. In substance, 
purchasers of the course receive no more in the way of training than 
would be available from an ordinary text on home nursing which 
might be purchased for a few dollars, or, in some instance, secured 
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without charge from State or Federal agencies. This is not a type 
of training and personal attention that makes the cost of the course 
insignificant. 

Par. 6. The statements and representations by respondents Practi- 
cal Nurses’ Guild and J. R. McLain, as aforesaid, have had, and have, 
the tendency and capacity to mislead and deceive members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations are true, and to induce a substantial number 
thereof to subscribe to and purchase respondents’ said course of study. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices within the meaning of the Federal 
Trade Commission Act. The charges in the complaint concerning 
the availability of employment to purchasers of the course, the amount 
of compensation therefor, and the number of purchasers of the course 
are not adequately sustained by the evidence. As to the remaining 
charges of the complaint upon which no findings have been made, the 
Commission is of the view that in the circumstances of this case the 
issues are not sufficiently raised by the allegations in the complaint. 
The complaint will be dismissed without prejudice as to respondent 
Elsie Hess for the reasons that she was a sales representative of the 
corporate respondent without any financial interest in or control over 
its business, that she left the employment of that respondent more 
than two years prior to the issuance of the complaint herein, and that 
she did not assist or participate in any way in the formulation of the 
advertising representations made by that respondent. In these cir- 
cumstances, there is insufficient public interest to warrant issuance of 
an order to cease and desist directly to this respondent. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of respond- 
ents, testimony and other evidence taken before an examiner of the 
Commission theretofore duly designated by it, recommended decision 
of the trial examiner, and brief in support of the complaint (respond- 
ents not having filed briefs and oral argument not having been re- 
quested), and the Commission having made its findings as to the facts 
and its conclusion that respondents Practical Nurses’ Guild and J. R. 
Mcluain have violated the provisions of the Federal Trade Commission 


’ Act: 
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It is ordered, That respondent Practical Nurses’ Guild, a corpora- 
tion, its officers, respresentatives, agents, and employees, and respond- 
ent J. R. McLain, individually and as president of the Practical 
Nurses’ Guild, his agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale, and distribution of courses of study or instruction 
in commerce, as “commerce” is defined in the Federal ‘Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Using the word “guild,” or any word or term of similar meaning, 
to designate, describe, or refer to respondents’ business; or otherwise 
representing that said business is a group or association of practical 
nurses formed for mutual aid or the protection of their common in- 
terests. 

2. Representing, directly or by implication, that certificates or di- 
plomas issued to those who complete the course of study purchased 
from respondents are authorized by any board of managers of a “guild” 
or other group or organization of practical nurses or by representatives 
of such a group or organization. 

3. Representing, directly or by implication, that purchasers of re- 
spondents’ course of study become members of or acquire any rights 
or privileges in any group or organization of practical nurses. 

4. Representing, directly or by implication, that the certificate or 
diploma issued by respondents results in the holder being preferred for 
employment by hospitals or institutions. 

5. Representing, directly or by implication, that compared to the 
type of personal training or attention given, the cost of respondents’ 
course of study is insignificant ; or otherwise representing or implying 
that any personal training or attention in excess of that actually fur- 
nished is given purchasers of said course of study. 

6. Representing, directly or by implication, that respondents’ terms 
or conditions of sale for the course of study are other than or different 
from what they are in fact. 

7. Representing, directly or by implication, that respondents’ course 
of study thoroughly covers every phase of practical nursing. 

It is further ordered, That for the reason stated in the conclusion 
to the findings as to the facts herein, the complaint be, and the same 
hereby is, dismissed without prejudice as to respondent Elsie Hess. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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IN THE MATTER OF 


FLEMING & SONS, INC. AND ALBERT COUCHMAN, DOING 
BUSINESS AS COUCHMAN ADVERTISING AGENCY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5264. Complaint, Jan. 5, 1945—Decision, Oct. 6, 1948 


Where a corporation engaged in the manufacture and in the interstate sale and 
distribution, among other things, of its “Wallrite’ decorated building paper 
for use as a sheathing paper for the inside walls of a house, and its ad- 
vertising agent ; in advertising in farm publications, trade journals, circulars, 
booklets, pamphlets and, to a limited extent, newspapers, directly and by 
implication— 

(a) Represented that said building paper was a nonconductor and insulated 
houses against heat and cold and through statements emphasizing its heavy 
nature such as “because WALLRITE is so heavy it insulates those walls— 
shuts out that blistering heat from the mid summer sun, the same way 
your ice box walls shut the heat away from your food * * *”; 

The facts being that while aforesaid product was a good grade of building or 
sheathing paper and would retard the infiltration of winds and air currents 
through cracks or holes in houses and so help to prevent rapid changes in 
temperature, its effect as thermal insulation was negligible, and as ordinarily 
used and as recommended it would be no more effective as a nonconductor 
of heat or cold than newspaper ; 

(6) Represented that said product was impervious to water and would seal out 
dampness and render a house damp-proof, through such statements as “shuts 
out,” “seals out,” and ‘guards against” damp and dampness; 

The facts being that, as evidenced by tests by the Bureau of Standards, its water 
resistance was comparable to that of ordinary writing paper; and, com- 
pared with some other building papers, its resistance to dampness penetra- 
tion was negligible ; 

With tendency and capacity to mislead a substantial portion of the public into 
the mistaken belief that such representations were true, and thereby into 
the purchase of said product: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive * 
acts and practices in commerce. : 

As respects respondent’s contention in said proceeding that the statements and 


representations quoted in the complaint were only excerpts from various 
statements in which the product was described as a decorative building or 
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sheathing paper, and that its insulating properties were shown as due 
solely to the fact that it sealed cracks in walls and ceilings, and that in 
covering cracks therein it prevented the infiltration of air currents and 
retarded the entrance of moisture, thus providing “insulation against heat 
and cold” and “sealing out” dampness: ; 

The Commission recognized that the matter quoted was only excerpted from 
a number of advertisements, in many of which the product was referred 
to as immediately above set forth and its capacity to prevent infiltration 
of air currents emphasized; but nevertheless was unable to accept the 
aforesaid contentions since said quality was not the only one attributed 
to said ‘“Wallrite,” and their references to the product as a building or 
sheathing paper did not preclude their further representation that it acted 
as a nonconductor of heat and cold, or rendered a house dampproof. 


In said proceeding in which the complaint also charged that respondents further 
falsely represented (1) that their said product did seal out wind and dust, 
and (2) that the use thereof would save up to 20 percent in fuel in winter; 
the allegations of the complaint were not sustained, it appearing that, 
properly applied, it would, for all practical purposes, prevent the infiltration 
of wind and dust, and that, when used in flimsily constructed houses with 
cracks and holes in walls and ceiling, it was impossible to say that it would 
not result in a saving of as much as 20 percent in fuel required to heat the 
house in winter. 


Before Ur. John W. Addison, trial examiner. 

Mr. Joseph Callaway for the Commission. 

Hamilton, Lipscomb, Wood & Swift, of Dallas, Tex., for respond- 
ents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Fleming & Sons, Inc., 
a corporation, and Albert Couchman, an individual doing business 
under the name of Couchman Advertising Agency, hereinafter referred 
to as respondents, have violated the provisions of said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrari 1. Respondent, Fleming & Sons, Inc., is a corporation, 
organized, existing and doing business under and by virtue of the laws 
of the State of Texas, with its principal office and place of business at 
1120 East Twelfth Street, in the city of Dallas, and State of Texas. 

Par. 2. Respondent, Fleming & Sons, Inc., is now, and for more 
than three years last past, has been engaged in the sale and distribution 
of a building paper called by it “Wallrite” in commerce among and be- 
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tween the various States of the United States and in the District of 
‘Columbia. 

The corporate respondent causes its said building paper when sold, 
to be transported from its place of business in the State of Texas to 
the purchasers thereof located in various other States of the United 
States and in the District of Columbia. 

The corporate respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in the aforesaid building paper 
in commerce among and between the various States of the United 
States and in the District of Columbia. ; 

Par. 3. The respondent Albert Couchman is an individual conduct- 
ing an advertising agency, with its office at 8614 Highland Park 
Shopping Village, in the city of Dallas, and State of Texas, and as 
such is engaged in formulating, editing, testing, selling advertising 
matter, and advising his clients with regard thereto. 

Respondent Albert Couchman prepared and placed for the respond- 
ent Fleming & Sons, Inc., the advertising representations hereinafter 
mentioned. 

Par. 4. The respondents acts in conjunction and cooperation with 
one another in performance of the acts and practices hereinafter 
alleged. 

Par. 5. In the course and conduct of corporate respondent’s said 
business, in connection with the sale of its building paper in said 
commerce, and as an inducement for the purchase thereof by members 
of the purchasing public, the respondents have caused and now cause 
advertisements to be made and printed in magazines, newspapers, 
booklets, pamphlets, circulars, and through the medium of radio 
broadcasts, and in other publications and advertising literature dis- 
tributed generally to the purchasing public through the various States 
and to dealers for distribution to the purchasing public, which contain 
many false and misleading statements and representations respecting 
said building paper. Among the typical of the statements and repre- 
sentations so made and used with regard to the building paper are the 
following: 

Make your rooms beautiful with Wallrite decorated paper * * *. Beau- 
tifies your rooms and insulates against coldness, dampness, dust, and heat. 
* * * 

Here’s why Wallrite clicks with users; Because it combines the insulating 
qualities of heavy-duty sheathing paper, (Seals out wind, dust, heat, dampness, 
and cold) with the decorating qualities of ordinary wall paper. 


Are you contemplating a little repapering of your home? * * * Use Wall- 
rite wall paper. Fleming’s Wallrite is strong, durable and guards anjl insulates 


against heat, cold, dampness, wind and dirt. 
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Wallrite decorated building paper * * * a product which * * * in- 
sulates against cold and dampness, heat and dust. 

No more cold drafts! No more shivery corners—when you cover your walls 
with Fleming’s Wallrite. It is a heavy insulating paper. It seals those walls. 
Seals out cold, dust and damp. Makes every room warm and comfortable. Clear 
to the walls. r 

Wallrite is a heavy insulated paper—fully as heavy as best quality building 
paper. It is warm as a wool overcoat. Makes every room warm, snug and 
comfortable. Clear to the walls. 

Fleming’s Wallrite. It is a heavy, insulating paper—that seals those walls. 
Seals out cold, dust and damp—seals in that precious warinth. 

Walirite * * * It is an insulating paper—to seal those walls. Next win- 
ter watch the way it seals out those bitter cold winds. And next summer you'll 
be just as happy about the way it shuts out the blistering heat of that blazing 
summer sun. Makes every room several degrees cooler. 

Wallrite seals those walls. In winter, it is warm as a wool overcoat. But 
in summer you’ll be glad a thousand times for the way Wallrite shuts out the 
blistering heat of that blazing summer sun. 

And because Wallrite is so heavy it insulates those walls—shuts out that 
blistering heat from the mid-summer sun, the same way your icebox walls 
shut the heat away from your food. You’ll cool your home—with Wallrite. And 
you'll warm it next winter, when the cold winter winds whistle through. 

But wait—remember, Wallrite is building paper. It is heavy—far heavier 
than most paper. It seals those walls. Seals out cold, damp spring winds that 

_ bring so much flu, sickness and colds. In winter Wallrite saves up to 20% on 
fuel—whether you use gas, oil or coal. 

But—in summer Wallrite keeps your home cool. It shuts out blistering sum- 
mer heat and dust, just like it does winter’s cold. 

Wallrite, the heavy-duty decorated building paper that makes your home 
like new inside—keeps it cool in summer, warm in winter. 

For Wallrite is a heavy decorated building paper. Like the walls of your 
icebox keeps heat from food, Wallrite shuts out some of that blistering summer 
sun. Wallrite cools your home in summer. But it also warms those rooms— 
cuts out those cold drafts in winter. 


Par. 6. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not set out herein, re- 
spondents represent, directly and by implication, that said building 
paper is a nonconductor of heat or cold and that its use in houses 
affords an insulation against heat and cold; that it is impervious to 
moisture or water and that its use will render a house dampproof; 
that its use will seal out wind and dust; and that its use seals out or 
protects the home from dampness, cold and summer heat and will 
save up to 20 percent on fuel in winter. 

Par. 7. The foregoing representations and implications are grossly 
exaggerated, false, and deceptive. In truth and in fact, corporate 
respondent’s said product does not afford an insulation against heat 
or cold; it is not a nonconductor of either heat or cold in the sense 
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that its use will prevent the entry of heat or cold into a house papered 
with said product; said product is not impervious to water or moisture 
and its use will not render a house dampproof or prevent the entry of 
dampness, nor will the use of said product seal out or prevent the 
entry of wind and dust, except to the extent that it covers cracks or 
air leaks in the walls or ceiling of the house where used as will any 
serviceable paper, or result in a savings of as much as 20 percent in 
fuel. Corporate respondent’s said product is nothing more than a 
decorated building paper and is too thin to be of any appreciable 
value in preventing the entry of heat, cold, or dampness. 

Par. 8. The use by the Ee ontient: of “an aforesaid SA teraehts 
representations, and implications in connection with the offering for 
sale and sale of said product in said commerce has the tendency and 
capacity to, and does, mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that said statements, 
representations, and implications are true, and causes such members 
of the public to purchase substantial quantities of said paper in said 
commerce as a result of such belief. 

Par. 9. The aforesaid acts and practices of the respondents, as 
herein alleged, are ali to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AnD OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 5, 1945, issued and subse- 
quently served upon the respondents named in the caption hereof its 
complaint in this proceeding, charging said respondents with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of that act. After the filing of the respondents’ 
joint answer to the complaint, testimony, and other evidence in sup- 
port of and in opposition to the allegations of the complaint were 
intrduced before a trial examiner of the Commission theretofore duly 
designated by it, and such testimony and other evidence were duly 
- recorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commission 
upon the complaint, respondents’ answer, testimony, and other evi- 
dence, the trial examiner’s recommended decision and exceptions 
thereto filed by counsel supporting the complaint, and briefs of coun- 
sel in support of and in opposition to the allegations of the complaint 
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(oral argument not having been requested); and the Commission, 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACIS 


Paracripn 1. The respondent, Fleming & Sons, Inc., is a corpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of Texas, with its principal office and place of 
business located at 1120 East Twelfth Street, in the city of Dallas, 
State of Texas. 

Par. 2. Respondent Fleming & Sons, Inc., is now and for more than 
3 years last past has been engaged in the manufacture and in the 
sale and distribution of paper and paper products. Among the prod- 
ucts it manufactures and sells is a building paper called “Wallrite.” 
This product, when sold, is transported from this respondent’s place 
of business in the State of Texas to the purchasers thereof located in 
various other States of the United States and in the District of Co- 
lumbia. The corporate respondent maintains and at all times men- 
tioned herein has maintained a course of trade in the aforesaid building 
paper in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. The respondent, Albert Couchman, is an individual con- 
ducting an advertising agency with its office at 8614 Highland Park 
Shopping Village in the city of Dallas, State of Texas. 

Respondent Albert Couchman prepared and placed for the respond- 
ent Fleming & Sons, Inc., the advertising representations hereinafter 
mentioned, and the two respondents acted in conjunction and coopera- 
tion with one another in the performance of the acts and practices 
herein found. 

Par. 4. The corporate respondent’s building paper is sold for use 
as an inner sheathing paper to be attached to the inside walls of 
houses. It differs from other building papers on the market which 
are sold for the same purpose only in that it is decorated and hence 
in addition to any protection it affords the interior of a house it 
also adds attractiveness to the walls to which it is applied. 

The advertising media used by the respondents in promoting the 
sale of the corporate respondent’s building paper include magazines, 
principally farm publications, trade journals, circulars, booklets, pam- 
phlets, newspapers, to a limited extent, all distributed generally to 
the purchasing public and to dealers in the various States, and radio. 
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broadcasts. Through and by these means the respondents cause and 
have caused the dissemination of many advertisements containing 
various statements and representations concerning the product “Wall- 


rite.” Among and typical of these statements and representations are 
the following: 


Make your rooms beautiful with Wallrite decorated paper * * *. Beautifies 
your rooms and insulates against coldness, dampness, dust and heat. * * * 

Here’s why Wallrite clicks with users: Because it combines the insulating 
qualities of heavy-duty sheathing paper (seals out wind, dust, heat, dampness, 
and cold), with the decorating qualities of ordinary wall paper. 

Are you contemplating a little repapering of your home? * * * Use Waill- 
rite wall paper. Fleming’s Wallrite is strong, durable, and guards and insulates 
against heat, cold, dampness, wind, and dirt. 

Wallrite decorated building paper * * * a product which * * * in- 
sulates against cold and dampness, heat and dust. 

No more cold drafts! No more shivery corners—when you cover your walls 
with Fleming’s Wallrite. It is a heavy, insulating paper. It seals those walls. 
Seals out cold, dust and damp. Makes every room warm and comfortable. 
Clear to the walls. 

Wallirite is a heavy insulated paper—fully as heavy as best quality building 
paper. It is warm as a wool overcoat. Makes every room warm, snug and 
comfortable. Clear to the walls. 

Fleming’s Wallrite. It is a heavy, insulating paper—that sales those walls. 
Seals out cold, dust and damp—seals in that precious warmth. 

Wallrite * * * It is an insulating paper—to seal those walls. Next 
winter watch the way it seals out those bitter cold winds. And next summer 
you'll be just as happy about the way it shuts out the blistering heat of that 
blazing summer sun. Makes every room several degrees cooler. 

Wallrite seals those walls. In winter, it is warm as a wool overcoat. But : 
in summer you'll be glad a thousand times for the way Wallrite shuts out the 
blistering heat of that blazing summer sun. 

And because Wallrite is so heavy it insulates those walls—shuts out that 
blistering heat from the midsummer sun, the same way your icebox walls shut 
the heat away from your food. You’ll cool your home—with Wallrite. And 
you'll warm it next winter, when the cold winter winds whistle through. 

But wait—remember, Wallrite is building paper. It is heavy—far heavier than 
most paper. It seals those walls. Seals out cold, damp spring winds that bring 
so much flu, sickness and colds. Jn winter Wallrite saves up to 20% on fuel— 
whether you use gas, oil, or coal. But—in summer Wallrite keeps your home 
cool. It shuts out blistering summer heat and dust, just like it does winter’s 
eold. 

Wallrite, the heavy-duty decorated building paper that makes your home like 
new inside—keeps it cool in summer, warm in winter. 

For Wallrite is a heavy, decorated building paper. Like the walls of your 
icebox keep heat from food, Wallrite shuts out some of that blistering summer 
sun. Wallrite cools your home in summer. But it also warms those rooms— 
cuts out those cold drafts in winter. 
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Par. 5. The complaint alleged, among other things, that through 
the use of the foregoing statements and representations, and others 
similar thereto, the respondents have represented, directly and by im- 
plication, that said building paper is a nonconducter of heat and cold 
and that its use in houses affords insulation against heat and cold; that 
said paper is impervious to moisture and water and that its use will 
render a house dampproof; and that use of said paper will seal out 
and protect the home in which it is used from dampness. 

The respondents freely admit the use in their advertisements of 
the foregoing statements and representations and further admit that 
such statements and representations are in general typical of those 
customarily used in the promotion of the sale of the corporate re- 
spondent’s product. The respondents deny, however, that these state- 
ments and representations are subject to the interpretation given them 
in the complaint, and contend (1) that the quoted statements and 
representations are only excerpts from various advertisements; (2) 
that in each of the advertisements the product “Wallrite” is described 
as decorated building or sheathing paper, and that its insulating 
properties are therein shown to be due solely to the fact that it seals 
cracks in walls and ceilings; and (3) that in covering cracks in walls 
and ceilings the paper prevents the infiltration of air currents and 
retards the entrance of moisture, thus providing “insulation” against 
heat and cold and “sealing out” dampness. 

The Commission is unable to accept these contentions. It is true, 
as the respondents argue, that the statements quoted in the complaint 
are only excerpts from a number of the respondents’ advertisements. 
It is also true that in many of the advertisements -“‘Wallrite” was re- 
ferred to as a decorated building or sheathing paper, and that its 
capacity to cover cracks and prevent the infiltration of air currents 
was emphasized. This, however, is not the only quality attributed 
to “Wallrite” in these advertisements; and it does not follow that by 
referring to the product as a building or sheathing paper the re- 
spondents thereby precluded the further representation that it acts 
as a noncenductor of heat and cold or that it renders a house damp- 
proof. The full text of one of the respondents’ advertisements, broad- 
cast over Radio Stations WSM, Nashville, Tenn., and WBT, Charlotte, 
N.C., on April 24 and April 29, 1943, is as follows: 

Music: A few bars of “Home Sweet Home”: fade to: 

Lapy: Oh, dear! It’s certainly not “home sweet home.” Look at these walls! 

Anwncr: But it CAN be LIKE NEW, INSIDE—when you cover those walls 


with WALLRITE! Fleming’s WALLRITE—the heavy decorated BUILDING 
PAPER THAT COSTS LESS THAN PAINT—but freshens up your home more 
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than all your spring improvements put together. Just look at these beautiful 
flowery patterns! Look at the rich colors! 

Lavy: Oh! Aren’t they BEAUTIFUL! ‘This trumpet-vine pattern—just the 
thing for our living room. And this Poppy design would be perfect in a bedroom. 

Anwner: And WALLRITE IS HEAVY—heavier than ordinary papers. WALL- 
RITE is BUILDING paper—made to do what other papers can’t. It covers 
cracks and holes and breaks in the walls. Leaves broken surfaces smooth, 
KEEPS a beautiful, smooth wall where lightweight papers crack and sag and 
tear. No felt, or canvas, or other backing required. WALLRITE hangs per- 
fectly by itself. WALLRITE shuts out blistering summer heat the same way 
your icebox walls keep heat away from food. And likewise shuts out cold winds, 
and dust, and damp, in winter. That saves fuel, saves transportation—and best 
of all, saves your family’s health. BUT those blistering days are just around 
the corner—WALLRITE NOW ! (Com. Ex. No. 48.) 


The full text of another, broadcast over the same radio station during 
the same month, is as follows: 


Sounp: Bird call. Appropriate music. 

Lavy: Oh, dear! Isn’t it BEAUTIFUL outside? The bright green leaves, the 
colors in the flowers, and all—and doesn’t it make the INSIDH of this house look 
awful! 

AnNNcrk: You can make it just as pretty INSIDE—cover those walls with 
WALLRITE! 

Lavy: WALLRITE? 

ANNCR: Yes, ma’am! Fleming’s WALLRITE! The heavy, decorated BUILD- 
ING paper—make it NUMBER ONH in your spring clean-up campaign! Cover 
those walls with WALLRITE—and bring SPRING INSIDE! Just look at these 
new spring patterns ! 

Lapy: Oh, yes! See the RICH colors! And the flowers are so BRIGHT, and 
NATURAL! This Red-Rose pattern—wouldn’t that be lovely in my dining room! 
And this Bluevine—my it would go anywhere in the house. 

Annor: And WALLRITE goes ANYwhere—on walls that are broken—over 
holes and cracks. It covers those broken surfaces, gives you a smooth, beautiful 
wall with the breath of spring in every room. Remember, WALLRITE is 
BUILDING PAPER. Heavy. Tough. Durable. It covers walls where ordi- 
nary light-weight papers crack, sag, bag and break. You don’t need felt or 
canvas, or any other backing, with WALLRITE— it’s plenty strong all by itself. 
Strong enough to TACK UP—some dealers can still supply you with colored tacks 
to match. Or use paste—it sure makes a smooth, beautiful wall. And because 
WALLRITE is so heavy it INSULATES those walls—shuts out that blistering 
heat from the mid-summer sun, the same way your icebox walls shut the heat away 
from your food. You'll COOL your home—with WALLRITE. And you'll warm 
it next winter, when the cold winter winds whistle through. (Comm. Ex. No. 


4-i.) 

Thus, while the advertisements stated that “Wallrite” is building 
paper, and that it covers cracks and holes, they stated further that it 
“insulates.” Its action in this respect was compared with the action 
of icebox walls in keeping heat away from food. The evidence is 
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clear ship the way icebox walls keep heat away from food is by thermal 
insulation. The advertisements said that “Wallrite” does this be- 
cause it is so heavy. The proof is that thickness is one of the most 
important characteristics of thermal insulating material. 

In addition to attributing to “Wallrite” the capacity to insulate, 
the advertisements also said that it “shuts out,” “seals out” and 
“ouards against” damp and.dampness. In order to “shut out” damp- 
ness, a material must “preclude from entering; deny admission; ex- 
einde. as, to shut out rain.” In order to “seal out,” the material must 
“close by a seal, coating or other fastening that prevents access.’ 
(Both definitions taken from Webster’s New Tniekhaeiceel Dictionary, 
second edition.) Thus, it seems clear that according to the adver- 
tisements “Wallrite” will exclude dampness from the inside of a house. 
It is difficult to perceive how a claim of imperviousness to penetration 
by dampness could be more plainly made. 

The Commission is of the opinion, therefore, and finds that the re- 
spondents, through the use of the statements and representations 
referred to, and others similar thereto, have represented (1) that 
the product “Wallrite” is a nonconductor of heat and cold and that 
its use in houses affords thermal protection against heat and cold, and 
(2) that said product is impervious to water, and that its use will 
seal out dampness and render a house dampproof. 

Par. 6. The product “Wallrite” is a good grade of building or 
sheathing paper and when attached to the inner walls and ceilings of 
houses having cracks or holes in them it will retard the infiltration of 
wind and air currents, and to that extent will help to prevent rapid 
changes in temperature in the houses in which it is used. It will 
also to some extent, although much less effectively than some other — 
building papers, resist the penetration of water and dampness. It 
will not, however, and the respondent admits that it will not, act as 
a Eorecnanefos of heat or cold, nor is it a waterproof or darn patent 
material. 

According to Webster’s New International Dictionary, second edi- 
tion, the word “insulate” means “to separate from conducting bodies 
by means of nonconductors, as to prevent the transfer of electricity, 
heat, or sound.” The evidence is that for any material of the density 
of Wallrite” to provide insulation within this meaning of the word 
it must be applied to a thickness of at least one-half inch. The rec- 
ord further shows that the respondents’ product as ordinarily used 
and as recommended would be no more effective as a nonconductor of 
heat or cold than newspaper. As thermal insulation, its effect is negli- 
gible. The Commission therefore finds that the respondents’ repre- 
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sentations that the product “Wallrite” is a nonconductor of heat and 
cold and that it will afford thermal protection against heat and cold 
are false and misleading. 

In an effort to determine the truth or falsity of the respondents’ 
representations that the product “Wallrite” will “seal out,” “shut 
out” and “insulate against” damp and dampness, the Commission 
submitted a sample of the paper to the United States Bureau of Stand- 
ards with the request that it be tested for water penetration. As a 
result of a test made in accordance with this request it was found that 
the time required for water to penetrate this paper was about 80 
seconds. According to the test, the water resistance of “Wallrite” 
is comparable to that of ordinary writing paper. Not being water- 
proof, “Wallrite” cannot be dampproof, for dampness is water vapor 
and vapor is more penetrating than water in liquid form. The evi- 
dence is undisputed that in comparison with some other building 
papers the resistance of “Wallrite” to dampness penetration is negli- 
gible. The respondents’ representations that the product is imper- 
vious to water, and that its use will render a house dampproof are 
therefore false and misleading. 

Par. 7. In addition to the matters set forth above, the complaint 
charged also that the respondents, through the use of the representa- 
tions referred to in paragraph 4 hereof, have falsely represented (1) 
that the product “Wallrite” will seal out wind and dust, and (2) that 
its use will save up to 20 percent on fuel in winter. These allegations 
have not been sustained. The evidence is that “Wallrite,” when prop- 
erly applied, will, for all practical purposes, prevent the infiltration 
of wind and dust, and when used in flimsily constructed houses with 
cracks and holes in the walls and ceilings it is impossible to say that 
it will not result in a saving of as much as 20 percent on fuel required 
to heat the house in winter. 

Par. 8. The use by the respondents of the false and misleading 
representations as set forth herein has had the tendency and capacity 
to mislead and deceive a substantial portion of the public into the 
erroneous and mistaken belief that such representations were and are 
true and into the purchase of the corporate respondent’s product as 
a result of such erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of the respondents as herein found have been 
and are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce with the intent 
and meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the joint answers of the 
respondents, testimony and other evidence in support of and in op- 
position to the allegations of the complaint taken before a trial exam- 
iner of the Commission theretofore duly designated by it, the trial 
examiner’s recommended decision and exceptions thereto filed by coun- 
sel supporting the complaint and briefs of counsel in support of the 
complaint and in opposition thereto (oral argument not having been 
requested) ; and the Commission having made its findings as to the 
facts and its conclusion that the respondents have violated the provi- 
sions of the Federal Trade Commission Act: 

It zs ordered that the respondents, Fleming & Sons, Inc., a cor- 
poration, and its officers, and Albert Couchman, an individual, and 
said respondents’ agents, representatives and employees, directly or 
through any corporate device, in connection with the offering for sale, 
sale or distribution in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of the corporate respondent’s build- 
ing paper designated “Wallrite,” or any other product of substan- 
tially similar composition or possessing substantially similar quali- 
ties, whether sold under the same name or under any other name, 
do forthwith cease and desist from representing, directly or by im- 
plication: 

(1) That said product is a nonconductor of heat or cold, or that it 
affords any protection against heat or cold in excess of retarding the 
infiltration of wind and air currents; 

(2) That said product is impervious to water or moisture, or that 
its use will render a house dampproof or prevent the penetration of 
dampness. 

It is further ordered, that the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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RETONGA MEDICINE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5519. Complaint, Nov. 21, 1947—Decision, Oct. 6, 1948 


Where a corporation engaged in the interstate sale and distribution of their 
medicinal preparation ‘‘Retonga,’ which contained chemical preservatives, 
artificial coloring, and significant amounts of glycerin and alcohol; through 
testimonial and other advertisements in newspapers, and through radio 
broadcasts ; directly and by implication— 

(a) Falsely represented that said preparation was compounded entirely 
from the extracts of roots, herbs and barks, combined with liberal quan- 
tities of vitamin B:, and could be characterized properly aS a vitamin Bi 
medicine; 

(b) Represented that if one suffered from loss of weight or sleep, sour 
stomach, heartburn, indigestion or gas, nervousness, muscular pains, run- 
down -condition, loss of energy, weakness, inability to work and a toxic 
feeling, Such conditions were brought about by an insufficient flow of gastric 
juices or loss of appetite or vitamin B; deficiency or constipation, and that, 
use of their said preparation as directed insured the flow of vital digestive. 
juices, improved the appetite to the extent that strength and weight were 
regained, and corrected vitamin B,; deficiency ; 

The facts being that while “Retonga,” taken before meals, would cause a flow 
of gastrie juices into the stomach, under normal conditions food alone will 
stimulate a sufficient flow thereof; presence of such juices in the stomach, 
thus induced by said preparation, at the time of the entrance of food, might, 
through its action on the ptyalin therein contained, interfere with proper 
digestion ; it would have no effect upon the production of such juices, or 
upen the glands providing them, when impaired for any reason; it would 
not remedy the cause of loss of appetite; while it might increase appetite 
slightly, it would not bring about any significant increase in weight, nor, 
in view of its relatively Small vitamin B: content, correct any deficiency 
thereof or symptom or condition resulting therefrom; and it would be of .no 
value to an individual suffering from heartburn, and other aforesaid 
conditions ; 

(c) Represented that said product was not a laxative and would cure constipa- 
tion, through use of such statements as “I was almost a slave to laxatives” 
followed by “I am no longer a slave to laxatives” ; 

The facts being that use of “Retonga” over a period of several days would 
produce a mild laxative effect ; so long as taken, it might relieve constipation 
and its few symptoms, but would not effect a cure thereof; and if use was 
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discontinued, the individual subject to constipation would again experience 
the symptoms for the relief of which it had been taken ; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that said advertisements were true, whereby 
it was induced to purchase large quantities of aforesaid preparation: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. Fletcher G. Cohn for the Commission. 
Mr. Michael F. Markel, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Retonga Medicine 
Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges as follows: 

ParacRAPH 1. Respondent is a corporation, organized and existing 
under the laws of the State of Georgia, with its office and principal 
place of business at 161 Spring Street, Atlanta, Ga. 

Par, 2. Respondent is now, and has been for several years last past, 
engaged in the sale and distribution of a drug preparation as “drug” 
is defined in the Federal Trade Commission Act. 

The designation used by said respondent for its said preparation 
and the formula and direction for use are as follows: 


Designation: Retonga. 


Formula: SS Ela 
SpecialtGrapesW lavorss1_ sesotiee ly) eee send wad Sie Se ee ae 0.025 min. 
Retonga Concentrate (Oil of Lemon and Oil of Bitter Almond F, P. A. 

[meaninesxireetirom™PrussicsA cid) sen. = sae eee ae ee re es 0.0409 gr. 
@ertifiedeColorst ete: Week re sit a eg Ree eo Eel eee eee Gg. 8: 
ACldsPhOsSphoricuta 22-8 aka Bee ee Se ee ee eee 0.6562 er. 
ActdiSalicylic, UiSY Piai cost Sat 2 ee ee er See See 8 Lee earn ee eee 0.2187 gr. 
Gly eerine? sh Sie 6 Fees ite ee bite Usd bien pee Wee Pa es sien 26.25 grs. 
Alcohol U.S. PB. 90% -22— 2 Sees ee Oe 2 aie Ree eee 50.51 mins 
GentlaniRootiGrdal). S| Peteesos- S628 eee ee ee cee 8.483 grs. 
Berberis:G@rdaUU Ss Pektec ts) stat ax oft ewe es Ae eee eee 8.55 grs. 
AWilldiGherryiBark: Grd. Us SPs seeks: 364-8 lee tot eee eee 1.777 gers. 
Paricrag Bra vies Grease soe oe = ose ee rr 1.777 gers. 
Ba bae@ascara SagradaylOos. so) ooo. aes eee 9.12 mins. 


Licorice Root Grd 2 ceo 2 ee ee ee ee 1.777 mins. 
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Per fluid 
ounce 
PUES Cimon eee ae eit ay oer et os tie) 1g, 2 mgs. 
Methyl Parasept (methyl-parahydroxybenzoate)__________________ 0.4561 grs. 
A as Ena one hel 8 ta eo Ee 2 a Co q. 8. 
Rayer iE oie se es kh eel el Fira SoS ile Pty yi lhest oy, 2.7343 grs. 


Directions: Adults should take two teaspoonfuls of Retonga in water before 
each meal. We do not believe it wise to suddenly whip up body functions or 
actions by large or drastic doses of medicines, but favor their gradual and steady 
improvement. For this reason, it is suggested that, to secure the best results, 
Retonga be taken regularly three times a day for at least three weeks, or longer, 
if desired. After completing this course of Retonga, a rest period of six weeks 
is suggested, followed by another course of Retonga. The dosage for children 
is in proportion to the adult dose. 

Respondent causes its said preparation, when sold, to be transported 
from its place of business in the State of Georgia, or from the place or 
places where said preparation is compounded, to the purchasers thereof 
located in various other States of the United States. 

Par. 3. In the course and conduct of its aforesaid business, respond- 
ent, subsequent to March 21, 1938, has disseminated and caused the 
dissemination of certain advertisements concerning its said prepara- 
tion, by the United States mails and by various means in commerce as 
“commerce” is defined in the Federal Trade Commission Act, includ- 
ing, but not limited to, advertisements appearing in the August, Ga., 
Herald of October 12, 1945; the Nashville Banner, Nashville, Tenn., of 
October 9, 1945; the Durham Morning Herald, Durham, N. C., of 
October 26, 1945; the Birmingham Ace-Herald, Birmingham, Ala., of 
September 28, 1945; the Jacksonville Journal, Jacksonville, Fla., of 
November 6, 1945; the Birmingham News, Birmingham, Ala., of No- 
vember 19, 1945; and by means of radio continuity broadcast over 
Station WHLN located at Harlan, Ky., and other stations during the 
years of 1945 and 1946, of which the broadcast of December 3, 1945, 
over Station WHLN, is typical; and respondent has disseminated, and 
caused the dissemination of, advertisements concerning said prepara- 
tion by various means, including, but not limited to, the advertisements 
referred to above, for the purpose of inducing and which are likely to 
induce, directly or indirectly, the purchase of said preparation in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act. 

Par. 4. Among the statements and representations contained in the 
said advertisements disseminated as aforesaid, are the following: 

Newspaper advertisements in the form of testimonials: 

For about three years it seemed to me that I suffered distress from sour indiges- 


tion and heartburn after every meal. My appetite was good but food seemed to 
turn to sour gas almost as soon as I ate it. I tried not to eat things I thought 
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would cause me trouble, but I continued to suffer just the same. My nerves 
seemed to stay on edge all the time, my sleep did not seem to rest me, and I got up 
mornings feeling as tired as if I had already done a day’s work. I suffered so 
badly from sluggish elimination that I felt like I was choked up with toxic 
poisons. No matter what I did I seemed to continue down hill and I got to where 
a day’s work wore me out completely. 

My wife suffered much the same as I did, and Retonga relieved her so much 
that I tried it too. My own relief was so remarkable that I eat anything set 
before me now without a bit of distress afterward. I don’t feel nervous like 
I did. I sleep fine, and the sluggish elimination and toxic feeling also are 
relieved. I feel so much better and stronger that I can do a good day’s work 
and still feel good when I get home at night. My wife and I think there is 
nothing like Retonga. Anyone suffering as we did ought to give it a trial. 
Retonga is compounded entirely from the extracts of roots, herbs, and barks 
combined with liberal quantities of Vitamin B:, and is intended to relieve dis- 
tress due to insufficient flow of gastric juices in the stomach, loss of appetite, 
Vitamin B; deficiency, and constipation. 

I think few people were ever in more distress from acid indigestion than I 
was. I lost 42 lbs. within a year. I could hardly swallow any kind of food 
without suffering tortures from gas pains and pressure in my stomach, which 
made me feel like I could scarcely get my breath. My nerves were on edge to 
such an extent that I could sleep only a couple of hours during the whole night. 
I had to take laxatives until it was difficult to find one that would have any 
effect. I felt so weak and exhausted that I could stay up only a part of the 
time, and I spent money on medicines and treatments without relief until I 
was utterly discouraged. 

I finally decided to try Retonga and it gave me the only real relief I ever found. 
I now eat anything on the table with a fine appetite, my nerves seem as strong 
as ever, and I sleep splendidly. The sluggish elimination also is relieved, my 
strength has returned and I am on the go all the time. I have regained all my 
lost weight and more. I never expected to find a medicine that would give me 
the relief Retonga did and I can never say enough for it. 

Retonga is a purely herbal stomachie medicine combined with liberal quantities 
of Vitamin B; and is intended to relieve distress due to insufficient flow of gastric 
juices in the stomach, loss of appetite, Vitamin B, deficiency and constipation. 
Thousands praise it. 

* * * * * * * 

Up until about a year ago I was one of the strongest men physically in the 
State, not knowing an ache or pain. Then I began suffering excruciating pains 
in my arms and legs, which became so severe I was forced to use erutehes. My 
appetite was almost entirely gone, I suffered much distress from indigestion, 
and I lost considerable weight. My head often swam from sluggish elimination 
until I could hardly get about without holding on to something. I was almost 
a slave to laxatives. The pain in my arms and legs often prevented me from 
getting more than a few hours sleep at night. Nothing seemed to help me 
and I decided to try Retonga. 

The relief Retonga gave me was far beyond anything I expected. I have dis- 
carded my crutches and no longer feel any pain in my legs. My appetite 
and digestion are splendid. I sleep well and feel good all the time. I superintend 
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my farm and am able to teach my Sunday School Class, the same class I have 
had for over 40 years. I am no longer a slave to laxatives. My friends and 
neighbors often say—‘What have you been doing, you look so well,” and my 
reply is—“I have been using Retonga.” “I never expect to be without Retonga 
in my medicine chest.” 

Retonga is a purely herbal stomachic medicine combined with liberal quan- 
tities of Vitamin B:, and is intended to relieve distress due to insufficient flow 
of gastric juices in the stomach, loss of appetite, Vitamin B, deficiency and slug- 
gish elimination. 

* * * * * * * 

For about two years I felt so weak and rundown that I seemed to have no 
pep or energy whatever. I had no desire for food and no matter how careful 
I was of my diet everything seemed to disagree with me. I felt bloated “and 
nervous and full of gas after every meal. Hspecially my evening meal felt 
as heavy as lead in my stomach and I could seldom get to sleep until most of the 
night was gone. As a result I woke up mornings feeling tired, weak, and worn 
out. I suffered badly from sluggish elimination and felt toxic all the time. I 
have always been energetic and worked hard about my home and I could not 
be satisfied to be a do-nothing. 

The relief Retonga gave me was certainly enlightening. I never dreamed it 
possible to get such grand relief from all this miserable distress after suffering 
so long. I have taken two bottles of Retonga now and I eat, feel and sleep so 
much better that I am doing all my housework and I feel good all the time. 
There are many things I have been thankful for all through my life and I do 
not hesitate to count Retonga among them. 

Thousands praise Retonga. Retonga is a purely herbal gastric tonic com- 
bined with liberal quantities of Vitamin B: and is intended to relieve distress 
due to Vitamin B; deficiency, constipation, insufficient flow of digestive juices 
in the stomach, and loss of appetite. 

* * * f * * * 

This past winter and spring it looked like I would have to give up my business, 
for I didn’t have strength enough to work more than 30 minutes at a time. My 
appetite was so poor that it was an effort to eat only a few bites at mealtime, 
and nothing seemed to have any taste to it. My nerves were badly on edge and 
for a year I hardly knew what a good night’s sleep was. I had to take a dose 
of strong laxative medicine every few days, my arms, shoulders and legs ached 
night and day. I tried_lots of medicines and treatments, but I finally got to 
where I would work 20 or 30 minutes and then have to lay down and rest, and 
I told my wife it looked like I would have to give up. : 

Retonga was recommended by so many people that my wife got a bottle for 
me, and I began to get lots of relief from this first bottle. Now my oldtime 
appetite is back and my food seems to digest so well that I have regained 15 
lbs. of my lost weight. I sleep soundly, the constipation is relieved and I feel 
so much stronger that I can work all day and still feel good when night comes. 
My wife’s mother has also taken Retonga and she thinks it’s fine. I am always 
telling somebody what Retonga did for me. 

Retonga is a purely herbal gastric tonic combined with liberal quantities of 
Vitamin Bu, and is intended to relieve distress due to loss of appetite, insufficient 
flow of gastric juices in the stomach, constipation and Vitamin B, deficiency. 


* * : * * * * * 
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‘During the past two years especially I seemed to go down hill rapidly,” con- 
tinued Mrs. Mitchell. ‘My appetite left me and I was so restless at night I could 
get only a few hours sleep. Mornings I often woke up feeling more tired and 
worn out than when I went to bed. I was almost a slave to strong laxatives, 
and my head would often swim from sluggish elimination until I had to sit down 
to get my balance. I felt weak and rundown almost, to the point of exhaustion. 
Retonga brought me such prompt relief that I was truly amazed. My appetite 
has returned and I again enjoy my meals. Everything seems to agree with me 
now and I feel no discomfort from the hearty meals I eat. I sleep splendidly at 
night, too; and one of the grandest things about Retonga is that it relieved that 
terrible sluggish elimination. I feel so much stronger that I even do my house- 
work without feeling tired out. It would be hard for me to praise Retonga 
enough.” 

Retonga is a purely herbal gastric tonic combined with liberal quantities of 
Vitamin B, and is intended to relieve distress due to Vitamin B; deficiency, con- 
stipation, insufficient flow of digestive juices in the stomach, and loss of appetite. 

* * ES = * * * 
Radio continuity: 

Friends, one of the important ingredients in Retonga is Vitamin B:. Scientists 
say that insufficient Vitamin B: in our food every day is one common cause of 
indigestion, weakness, nervousness, muscular pains, sluggish elimination, and 
weak, rundown feeling. With its purely herbal gastric tonic medicines, com- 
bined with liberal quantities of Vitamin B:, Retonga acts in many pleasant ways 
to relieve these distressing symptoms and help nature restore strength, energy, 
and happy living. Order a bottle of Retonga today from your favorite drug store. 


Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others of the 
same import, but not specifically set out herein, respondent repre- 
sented, directly and by implication, that the preparation “Retonga” 
is compounded entirely from the extracts of roots, herbs, and barks, 
combined with vitamin B,; that it contains liberal quantities of vita- 
min B,, and isa vitamin B, medicine; that if an individual suffers from 
loss of weight, loss of sleep, sour stomach, heartburn, indigestion, 
stomach gas, nervousness, muscular pains, a run-down condition, loss 
of energy, weakness, inability to work, and a toxic feeling, such con- 
ditions are brought about by an insufficient flow of gastric juices 
in the stomach or loss of appetite or vitamin B, deficiency or constipa- 
tion; that the use of said preparation, as directed, insures the flow 
of “vital digestive juices,” improves the appetite to the extent that 
weight and strength are regained, and corrects vitamin B, deficiency. 
Through the use of the statement “I was almost a slave to laxatives,” 
followed by “I am no longer a slave to laxatives,” and similar state- 
ments, respondent represents that its product is not a laxative and that 
its use will cure constipation. 
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Par. 6. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and.in fact, the preparation “Re- 
tonga” is not compounded entirely from the extracts of roots, herbs, 
and barks, plus vitamin B,, as it contains chemical preservatives, arti- 
ficial color, and significant amounts of glycerin and alcohol. Said 
preparation does not contain liberal quantities of vitamin B, when 
considered in connection with the claims made as to the therapeutic 
value of this ingredient, and, consequently, the preparation cannot be 
properly characterized as a vitamin B, medicine. When taken as 
directed, that is, before meals, the preparation will cause a flow of 
gastric juices into the stomach. However, food will also cause such 
flow, and if the glands supplying these juices are normal the food 
will stimulate the flow of sufficient gastric juices to provide proper 
digestion. The presence of such juices in the stomach at the time of 
the entrance of food may interfere with proper digestion since such 
juices may retard or destroy the action of the ptyalin in the saliva 
mixed with the food. Said preparation will have no effect upon the 
production of gastric juices, nor will it correct or improve the action 
of the glands producing such juices when their action, for any reason, 
is impaired. Loss of appetite is caused by some pathological or 
psychological condition which will not be remedied by the use of the: 
preparation. This preparation is a feeble appetizer and its use might 
increase the appetite to a slight extent but not to the extent that a 
significant increase in weight would result. Its use will not correct 
vitamin B, deficiency or any symptom or condition which may arise 
because of such deficiency as the quantity of vitamin B, provided is 
far less than that required for this purpose. Said preparation is a 
laxative. Its use over a period of several days will produce a mild 
laxative effect and so long as it is taken it may relieve constipation 
and the few symptoms which may arise by reason of constipation. 
Constipation and its symptoms, however, will return if the use of 
the preparation is discontinued, since it will not cure or correct consti- 
pation. Said preparation is not a competent or effective treatment for 
loss of weight, loss of sleep, sour stomach, heartburn, indigestion, 
stomach gas, nervousness, muscular pains, a run-down condition, loss 
of energy, weakness, a toxic feeling, or such conditions as may 
prevent a person from working. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 21, 1947, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondent Retonga Medicine Co., a corporation, charging said respond- 
ent with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of that act. On August 20, 1948, the 
respondent filed its substitute answer to the complaint, in which 
answer it admitted all of the material allegations of fact set forth 
in said complaint and waived all intervening procedure and further 
hearings as to said facts. Thereafter, this proceeding regularly came 
on for final hearing before the Commission upon the complaint and 
the answer thereto; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that said 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Retonga Medicine Co., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Georgia, with its office and principal place of business located 
at 161 Spring Street, Atlanta, Ga. 

Par. 2. The respondent is now and for a number of years last past 
has been engaged in the sale and distribution of a medicinal prepara- 
tion designated “Retonga.” This product, when sold, is transported 
from the respondent’s place of business in the State of Georgia, or 
from the place or places where said preparation is compounded, to the 
purchasers thereof located in various other States of the United 
States. The respondent maintains, and at all times mentioned herein 
has maintained, a course of trade and commerce in said preparation 
among and between the various States of the United States. 

Par. 3. In the course and conduct of ‘its business, as aforesaid, the 
respondent, since March 21, 1938, has disseminated and has caused 
the dissemination of certain advertisements concerning the preparation 
“Retonga,” by the United States mails and by various means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, for the purpose of inducing and which were likely to induce, 
directly or indirectly, the purchase of said preparation. Such ad- 
vertisements have included, but have not been limited to, advertise- 
ments appearing in the newspapers: Augusta Herald, Augusta, Ga., 
of October 12, 1945; Nashville Banner, Nashville, Tenn., of October 
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5, 1945; Durham Morning Herald, Durham, N. C., of October 26, 1945 ; 
Birmingham Age-Herald, Birmingham, Ala., of September 28, 1945 ; 
Jacksonville Journal, Jacksonville, Fla., of November 6, 1945; Bir- 
mingham News, Birmingham, Ala., of November 19, 1945; and radio 
continuities broadcast over radio station WHLN, located at Harlan, 
Ky., and other radio stations, during the years 1945 and 1946, of 
which the broadcast of December 3, 1945, over station WHLN is 
typical. The respondent has also disseminated, and has caused the 
dissemination of, advertisements concerning said preparation by vari- 
ous means, including, but not limited to, the advertisements referred 
to above, for the purpose of inducing and which were likely to induce, 
directly or indirectly, the purchase of said preparation in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 

Par. 4. Among the statements and representations contained in said 
advertisements, disseminated and caused to be disseminated as and for 
the purposes hereinabove set out, have been the following: 


(a) Newspaper advertisements: 

For about three years it seemed to me that I suffered distress from sour in- 
digestion and heartburn after every meal. My appetite was good but food seemed 
to turn to sour gas almost as soon as I ateit. I tried not to eat things I thought 
would cause me trouble, but I continued to suffer just the same. My nerves 
seemed to stay on edge all the time, my sleep did not seem to rest me, and I 
got up mornings feeling as tired as if I had already done a day’s work. I 
suffered so badly from sluggish elimination that I felt like I was choked up 
with toxie poisons. No matter what I did I seemed to continue down hill and 
I got to where a day’s work wore me out completely. 

My wife suffered much the same as I did, and Retonga relieved her so much 
that I tried it too. My own relief was so remarkable that I eat anything set 
before me now without a bit of distress afterward. I don’t feel nervous like I 
did. I sleep fine, and the sluggish elimination and toxic feeling also are re- 
lieved. I feel so much better and stronger that I can do a good day’s work and 
still feel good when I get home at night. My wife and I think there is nothing 
like Retonga. Anyone suffering as we did ought to give it a trial. 

Retonga is compounded entirely from the extracts of roots, herbs, and barks 
combined with liberal quantities of Vitamin B:, and is intended to relieve dis- 
tress due to insufficient flow of gastric juices in the stomach, loss of appetite, 
Vitamin B: deficiency, and constipation. 

I think few people were ever in more distress from acid digestion than I was. 
I lost 42 lbs. within a year. I could hardly swallow any kind of food without 
suffering tortures from gas pains and pressure in my stomach, which made me 
feel like I could scarcely get my breath. My nerves were on edge to such an 
extent that I could sleep only a couple of hours during the whole night. I had 
to take laxatives until it was difficult to find one that would have any effect. I 
felt so weak and exhausted that I could stay up only a part of the time, and I 
spent money on medicines and treatments without relief until I was utterly 
discouraged. 


288 FEDERAL TRADE COMMISSION DECISIONS 
Findings : 45 F.T.C. 


I finally decided to try Retonga and it gave me thé only real relief I ever found. 
I now eat anything on the table with a fine appetite, my nerves seem as strong 
as ever, and I sleep splendidly. The sluggish elimination also is relieved, my 
strength has returned and I am on the go all the time. I have regained all my 
lost weight and more. I never expected to find a medicine that would give me 
the relief Retonga did and I can never say enough for it. 

Retonga is a purely herbal stomachic medicine combined with liberal quantities 
of Vitamin B: and is intended to relieve distress due to insufficient flow of gastric 
juices in the stomach, loss of appetite, Vitamin B: deficiency and constipation. 
Thousands praise it. 

Up until about a year ago I was one of the strongest men physically in the 
State, not knowing an ache or pain. Then I began suffering excruciating pains 
in my arms and legs, which became so severe I was forced to use crutches. My 
appetite was almost entirely gone, I suffered much distress from indigestion, and 
I lost considerable weight. My head often swam from sluggish elimination until 
I could hardly get about without holding on to something. I was almost a slave 
to laxatives. The pain in my arms and legs often prevented me from getting 
more than a few hours sleep at night. Nothing seemed to help me and I decided 
to try Retonga. 

The relief Retonga gave me was far beyond anything I expected. I have dis- 
‘ carded my crutches and no longer feel any pain in my legs. My appetite and 
digestion are splendid. I sleep and feel good all the time. I superintend my 
farm and am able to teach my Sunday School Class, the same class I have had 
for over 40 years. I am no longer a slave to laxatives. My friends and neigh- 
bors often say—‘‘What have you been doing, you look so well,’ and my reply 
is—“‘I have been using Retonga.’’ I never expect to be without Retonga in my 
medicine chest. 

Retonga is a purely herbal stomachic medicine combined with liberal quan- 
tities of Vitamin B:, and is intended to relieve distress due to insufficient flow of 
gastric juices in the stomach, loss of appetite, Vitamin B: deficiency and sluggish 
elimination. 

For about two years I felt so weak and rundown that I seemed to have no pep 
or energy whatever, I had no desire for food and no matter how careful I was 
of my diet everything seemed to disagree with me. I felt bloated and nervous 
and full of gas after every meal. Especially my evening meal felt as heavy as 
lead in my stomach and I could seldom get to sleep until most of the night was 
gone. As a result I woke up mornings feeling tired, weak, and worn out. I 
suffered badly from sluggish elimination and felt toxic all the time. I have 
always been energetic and worked hard about my home and I could not be 
satisfied to be a do-nothing. 

The relief Retonga gave me was certain enlightening. I never dreamed it 
possible to get such grand relief from all this miserable distress after suffering 
so long. I have taken two bottles of Retonga now and I eat, feel and sleep 
so much better that I am doing all my housework and I feel good all the time. 
There are many things I have been thankful for all through my life and I do 
not hesitate to count Retonga among them. 

Thousands praise Retonga. Retonga is a purely herbal gastric tonic com- 
bined with liberal quantities of Vitamin B: and is intended to relieve distress 
due to Vitamin B deficiency, constipation, insufficient flow of digestive juices in 
the stomach, and loss of appetite. 
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This past winter and spring it looked like I would have to give up my business, 
for I didn’t have strength enough to work more than 30 minutes at a time. 
My appetite was so poor that it was an effort to eat only a few bites at mealtime, 
and nothing seemed to have any taste to it. My nerves were badly on edge and 
for a year I hardly knew what a good night’s sleep was. I had to take a dose of 
strong laxative medicine every few days, my arms, shoulders and legs ached 
night and day. I tried lots of medicines and treatments, but I finally got to 
where I would work 20 or 30 minutes and then have to lay down and rest, and 
I told my wife it looked like I would have to give up. 

Retonga was recommended by so many people that my wife got a bottle for 
me, and I began to get lots of relief from this first bottle. Now my oldtime 
appetite is back and my food seems to digest so well that I have regained 15 lbs. 
of my lost weight. I sleep soundly, the constipation is relieved and I feel so 
much stronger that I can work all day and still feel good when night comes. 
My wife’s mother has also taken Retonga and she thinks it’s fine. I am always 
telling somebody what Retonga did for me. 

Retonga is a purely herbal gastric tonic combined with liberal quantities of 
Vitamin B,, and is intended to relieve distress due to loss of appetite, insufficient 
flow of gastric juices in the stomach, constipation and Vitamin B; deficiency. 

“During the past two years especially I seemed to go down hill rapidly,” 
continued Mrs. Mitchell. ‘My appetite left me and,I was so restless at night 
I could get only a few hours sleep. Mornings I often woke up feeling more tired 
and worn out than when I went to bed. I was almost a slave to strong laxatives, 
and my head would often swim from sluggish elimination until I had to sit down 
to get my balance. I felt weak and rundown almost to the point of exhaustion. 
Retonga brought me such prompt relief that I was really amazed. My appetite 
has returned and I again enjoy my meals. Everything seems to agree with 
me now and I feel no discomfort from the hearty meals I eat. I sleep splendidly 
at night, too; and one of the grandest things about Retonga is that it relieved 
that terrible sluggish elimination. I feel so much stronger that I even do my 
housework without feeling tired out. It would be hard for me to praise Retonga 
enough.” 

Retonga is a purely herbal gastric tonic combined with liberal quantities 
of Vitamin B; and is intended to relieve distress due to Vitamin B, deficiency, 
constipation, insufficient flow of digestive juices in the stomach, and loss of 
appetite. 

(b) Radio continuity: 

Friends, one of the important ingredients in Retonga is Vitamin B:. Scien- 
tists say that insufficient vitamin B; in our food every day is one common cause 
of indigestion, weakness, nervousness, muscular pains, sluggish elimination, and 
weak, rundown feeling. With its purely herbal gastric tonic medicines, com- 
bined with liberal quantities of vitamin B:, Retonga acts in many pleasant ways 
to relieve these distressing symptoms and help nature restore strength, energy 
and happy living. Order a bottle of Retonga today from your favorite drug 


store. 

Par. 5. Through the use of the advertisements containing the afore- 
said statements and representations and others of the same import, the 
respondent has represented, directly and by implication, that the 
preparation “Retonga” is compounded entirely from the extracts of 
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roots, herbs, and barks, combined with vitamin B,; that it contains 
liberal quantities of vitamin B, and is a vitamin B, medicine; that if 
an individual suffers from loss of weight, loss of sleep, sour stomach, 
heartburn, indigestion, stomach gas, nervousness, muscular pains, a 
run-down condition, loss of energy, weakness, inability to work, and 
a toxic feeling, such conditions are brought about by an insufficient 
flow of gastric juices in the stomach or loss of appetite or vitamin B, 
deficiency or constipation; that the use of “Retonga,” as directed, 
insures the flow of “vital digestive juices,” improves the appetite to 
the extent that weight and strength are regained, and corrects vitamin 
B, deficiency. Through the use of the statement “I was almost a slave 
to laxatives,” followed by “I am no longer a slave to laxatives,” and 
similar statements, the respondent represents that its product is not 
a laxative, and that its use will cure constipation. 

Par. 6. Each liquid ounce of the preparation “Retonga” contains the 
following ingredients in the amounts stated: 


Per fluid ounce 


Special Grape Wlavors—- == 22s Bo ee er = eer OOD ORT 
Retonga Concentrate (Oil of Lemon and Oil of Bitter Almond F. P. A. 

[MCA MINT EeS ELOMI E TUSSEC eA CLO |) see ee a 0.0409 gm. 
OTE VEVE le COL OT aac a a ce nt q.s. 
ACHE POS OTLC so oe ots ae eee ee ee ee Grits Ss 0.6562 gr. 
GIG SAN CVU CHU eS: (se a2 2s ae ee oe ee ee 0.2187 gr. 
CTIA 6S) Gi al IS ag a at er ee eee Ae no, Sp ee eth dee 6 PARIS ORS. 
IRTEO DOL Ut Se Ps 9006s ta a et ce oe ce ee 50.51 mins. 
Gemtia nt ROO GLC Ue ep Ree ene ae Ree ee 8.483 gers. 
BORD ELIS GT Uy oS ae we ec rer ee en 8.55 grs. 
Waldi@herry Bark Gres UW Seg seen a eee ee L777 grs 
Parvera Bay ecG lO 2a cee ee oe ce re ee a 1.777 grs. 
HSE Cascaray Sar aCe 07a ae ae ere ee 9.12 mins. 
TUCO WLC OR ERO. O ta Cul a a 1.777 mins. 
A WI tte cana Wek) 0 Kp gC Vs gaa aa cea en a de ese 2 mgs 
Methyl Parasept (methyl-parahydroxybenzoate) _-______-_._-_-_-_ 0.4561 gr. 
Water 2 oe soe a ee ee q.s. 
SUS US 5 i ee ee qe 5 we 2.73438 grs. 


The respondent’s directions for use of the preparation are as follows: 


Adults should take two teaspoonfuls of Retonga in water before each meal. 
We do not believe it wise to suddenly whip up body functions or actions by large 
or drastic doses of medicines, but favor their gradual and steady improvement. 
For this reason, it is suggested that, to secure the best results, Retonga be taken 
regularly three times a day for at least three weeks, or longer, if desired. After 
completing this course of Retonga, a rest period of six weeks is suggested, 


followed by another course of Retonga. The dosage for children is in proportion 
to the adult dose. 
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Par. 7. As disclosed by the formula, the respondent’s preparation 
contains chemical preservatives, artificial coloring and significant 
amounts of glycerin and alcohol. It is not, as the respondent repre- 
sents, compounded entirely from the extracts of roots, herbs and barks, 
plus vitamin B,;. Said preparation does not contain liberal quantities 
of vitamin B, when considered in connection with the claims made 
concerning the therapeutic value of this ingredient, and, consequently, 
the preparation cannot be properly characterized as a vitamin B, 
medicine. When the preparation is taken before meals, in accordance 
with the respondent’s directions, it will cause a flow of gastric juices 
into the stomach, but this will not necessarily be of any benefit to an 
individual taking it. Food will also cause a flow of the gastric juices 
and if the glands supplying these juices are normal the food will 
stimulate the flow of sufficient gastric juices to provide proper diges- 
tion without the aid of “Retonga” or any other such preparation. 
Moreover, the presence of such juices in the stomach at the time of 
the entrance of food may interfere with proper digestion, since such 
Juices may retard or destroy the action of the ptyalin in the saliva 
mixed with the food. The preparation “Retonga” will have no effect 
upon the production of gastric juices, nor will it correct or improve 
the action of the glands producing such juices when their action, for 
any reason, is impaired. 

Loss of appetite is caused by some pathological or psychological 
condition which will not be remedied by the use of the respondent’s 
preparation. This preparation is a feeble appetizer and its use might 
increase the appetite to a slight extent, but not to the extent that any 
significant increase in weight would result. 

The use of “Retonga” will not correct vitamin B, deficiency or any 
symptom or condition which may arise because of such deficiency, as 
the quantity of vitamin B, provided in the preparation is far less 
than the amount required for this purpose. 

Contrary to the respondent’s representations, its preparation is a 
laxative. Its use over a period of several days will produce a mild 
laxative effect and so long as it is taken it may relieve constipation 
and the few symptoms which may arise by reason of constipation. 
The preparation will not effect a cure of constipation, however, and if 
the use of the preparation is discontinued an individual subject to 
constipation will again experience the symptoms for the relief of which 
the preparation may have been taken. Neither is said preparation 
a competent or effective treatment for heartburn, indigestion, stomach 
gas, nervousness, muscular pains, a run-down condition, weakness, or 
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a toxic feeling, and it will be of no value to an individual suffering 
from loss of weight, loss of sleep, sour stomach, loss of energy, or 
from such conditions as may prevent a person from working. 
Par. 8. The Commission therefore finds-that the respondent’s claims 
for and representations concerning the preparation “Retonga,” as 
set forth in paragraph 5 hereof, are false, misleading, and deceptive. 
Par. 9. The use by the respondent of the aforesaid false advertise- 
ments has had the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that the representations made in said advertisements 


are true. In consequence of such erroneous and mistaken belief, such. 


portion of the public has been induced to purchase large quantities of 
the respondent’s preparation. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury ‘of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer the respondent admitted all of the ma- 
terial allegations of fact set forth in the complaint and waived all 
intervening procedure and further hearing as to said facts; and the 
Commission, having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the Federal Trade 
Commission Act: 

It is ordered that the respondent, Retonga Medicine Co., a corpora- 
tion, and its officers, agents, representatives and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale or distribution of the medicinal preparation 
“Retonga,” or any other preparation of substantially similar com- 
position or possessing substantially similar properties, whether sold 


under the same name or any other name, do forthwith cease and desist 
from: 


(1) Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or by any means in commerce, 
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as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents directly or by implication: 

(a) That said preparation is compounded entirely from the extracts 
of roots, herbs and barks, combined with vitamin B,; 

(6) That said preparation contains liberal quantities of vitamin B,, 
or that it is a vitamin B, medicine; ; 

(c) That the use of said preparation will be effective in relieving 
or substantially improving a vitamin B, deficiency or any of the symp- 
toms or conditions which may arise from a vitamin B, deficiency ; 

(d) That said preparation is not a laxative; 

(e) That said preparation is a cure or remedy for constipation or 
any of the symptoms of constipation, or that it has any therapeutic 
value in the treatment of constipation or any of the symptoms thereof 
in excess of the temporary relief afforded by its laxative action; 

(7) That said preparation constitutes a competent or effective treat- 
ment of heartburn, indigestion, stomach gas, nervousness, muscular 
pains, a run-down condition, weakness or a toxic feeling, or that it will 
have any therapeutic effect on the causes of loss of weight, loss of 
sleep, sour stomach, or any of the conditions which may prevent an 
individual from working ; 

(g) That said preparation will increase the appetite of an in- 
dividual to such an extent as to aid him in gaining weight or strength. 

(2) Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase of said preparation in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any representation prohibited in paragraph 1 
hereof. 

It is further ordered that the respondent shall, within 60 days after 


‘service upon it of this order, file with the Commission a report in 


writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATTER OF 


NATIONAL PRESSURE COOKER COMPANY, LEWIS E. 
PHILLIPS, A. E. DE BONVILLE, MORTON PHILLIPS, ED 
-H. WHITTENBERG, MARGARET M. WHELIHAN, AND J. 
PHILLIPS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 3 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AND SEC. 5 OF 
AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 5531. Complaint, Mar. 30, 1948—Decision, Oct. 20, 1948 


Where a corporate manufacturer of aluminum articles, including its “Presto” 
pressure cooker and a large pressure canner—the world’s largest manu- 
facturer of such cookers and canners—which it sold and distributed to whole- 
sale distributors, department stores and chain stores throughout the 
United States; 

In dealing with a substantial number of its wholesale distributors, through whem 
for a recent 6 months’ period they had made more than 52 percent of their 
dollar sales, and acting under the direction of its president, vice-presidents, 
and treasurer ; 

(a) Made sales of its said pressure cookers and pressure canners on the 
condition that the purchasers should not use or deal in its competitors’ 
pressure cookers or canners or their component parts or accessories; and, 

(6) To induce its distributors to acquiesce in ‘such arrangement, offered 
to them, shortly after the end of World War II when the demand for such 
merchandise exceeded available supplies, favorable and adequate shipment 
allocations of its products on the said condition ; and, 

(c) Threatened to cut off or curtail the supply of pressure cookers an@ 
pressure canners, to wholesale distributors who were not willing to enter 
into said exclusive dealing arrangement; 

Whereby it induced or forced many of its said distributors to agree to handle 
only its pressure cookers and canners, in order to continue their representa- 
tion in the sale of its products; 

Effect of which was to substantially lessen competition with it and to tend 
to create a monopoly in it in the sale in commerce of said products and parts 
and accessories, to the injury and prejudice of its competitors and the 
public: 

Held, That such acts and practices constituted a violation of sec. 3 of the Clayton 
Act, and unfair methods of competition in commerce within the intent and 
meaning of sec. 5 of the Federal Trade Commission Act. 


Mr. William C. Kern for the Commission. 
Mr, Samuel H. Maslon, of Minneapolis, Minn., for respondents. 
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CoMPLAINT 
COUNT I 


The Federal Trade Commission having reason to believe that Na- 
tional Pressure Cooker Co., a corporation; and Lewis E. Phillips, A. A. 
DeBonville, Morton Phillips, Ed Whitenberg, Morgan M. Whelehan, 
and J. Phillips, individually and as officers of said corporate respond- 
ent, hereinafter referred to as respondents, have violated and are now 
violating the provisions of section 3 of the act. of Congress entitled “An 
Act to supplement existing laws against unlawful restraints -and 
monopolies, and for other purposes” approved October 15, 1914 (the 
Clayton Act) , hereby issues this its complaint against said respondents 
and states its charges with respect thereto as follows, to wit: 

Paracrapy 1. The respondent, National Pressure Cooker Co., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Wisconsin, with its offices, factory, 
and principal place of business at Eau Claire, Wis. Respondent Lewis 
E. Phillips is the president; respondents A. A. DeBonville, Morton 
Phillips, and Ed Whitenberg are the vice presidents; respondent Mor- 
gan M. Whelehan is the secretary; and respondent J. Phillips is the 
treasurer of the corporate respondent, all of whom have their offices at 
the same place of business as said corporation. The individual. re- 
spondents direct.and control the sales policies and business activities of 
the corporate respondent and all of said respondents act together and 
in cooperation with each other in doing the acts and things hereinafter 
alleged. 

Par. 2. Corporate respondent acting under the direction of the 
individual respondents now is and has been for more than 3 years last 
past engaged in the manufacture and sale of various items made from 
aluminum, principally cooking utensils; the principal items of manu- 
facture and sale are pressure cookers which are advertised and sold 
under the trade name “Presto,” and a large size pressure canner. 
Corporate respondent is the world’s largest manufacturer of pressure 
cookers and pressure canners and occupies a dominant position in the 
manufacture and sale of pressure cookers and pressure canners. 
Corporate respondent acting under the direction of the individual re- 
spondents now sells, and for more than 3 years last past, has been 
selling the products which it manufactures to distributors or whole- 
salers, department stores and chain stores located throughout the 
several States of the United States, the Territories thereof, and in the 
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District of Columbia, causing said products when sold to be transported 
from the place of manufacture in the State of Wisconsin to the pur- 
chasers thereof located in States other than the place of manufacture 
thereof, and there is now and has been for many years last past, a 
constant current of trade and commerce in said products between and 
among the various States of the United States, the Territories thereof, 
and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, as herein 
described, corporate respondent has been for more than 3 years last 
past, and now is, in substantial competition in the sale of cooking 
utensils, including pressure cookers and pressure canners, in com- 
merce between and among the various States of the United States, 
the Territories thereof, and in the District of Columbia, with other 
corporations and with persons, firms, and partnerships. 

Par. 4. In the course and conduct of the business of corporate 
respondent described in paragraphs 1, 2, and 3, corporate respondent 
acting under the direction of the individual respondents, in the course 
of such commerce has made sales and contracts for sale and is still 
making sales and contracts for the sale of cooking utensils, including 
pressure cookers and pressure canners, on the conditions, agreements, 
and understandings that the purchasers thereof shall not use or deal 
in the cooking utensils, including pressure cookers and pressure can- 
ners, or other goods, wares, merchandise, machinery supplies, or other 
commodities of a competitor or competitors of the corporate 
respondent. 

Par. 5. The effect of such sales and contracts for sale on such con- 
ditions, agreements, and understandings may be, has been and still is 
to substantially lessen competition with corporate respondent or to 
tend to create a monopoly in corporate respondent in the commerce 
aforesaid of cooking utensils, including pressure cookers and canners. 

Par. 6. The aforesaid acts of said respondents National Pressure 
Cooker Co., Lewis E. Phillips, A. A. DeBonville, Morton Phillips, 
Ed Whitenberg, Morgan M. Whelehan, and J. Phillips, constitute a 
violation of the provisions of section 3 of the hereinabove-mentioned 
act of Congress entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (the Clayton Act). 


COUNT II 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
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Trade.Commission, having reason to believe that National Pressure 
Cooker Co., a corporation, and Lewis E. Phillips, A. A. DeBonville, 
Morton Phillips, Ed Whitenberg, Morgan M. Whelehan, and J. 
Phillips, individually and as officers of said corporate respondent, 
hereinafter referred to as respondents, have violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrary 1. For its charges under this paragraph of this count, 
said Commission relies upon the matters and things set out in para- 
graph 1 of count 1 of this complaint to the same extent and as though 
the allegations of said paragraph 1 of said count 1 were set out in 
full herein, and said paragraph 1 of said count 1 is incorporated herein 
by reference and made a part of the allegations of this count. 

Par. 2. For its charges under this paragraph of this count, said 
Commission relies upon the matters and things set out in paragraph 2 
of count 1 of this complaint to the same extent and as though the 
allegations of said paragraph 2 of said count 1 were set out in full 
herein, and said paragraph 2 of said count i is incorporated herein 
by reference and made a part of the allegations of this count. 

Par. 3. For its charges under this paragraph of this count, said 
Commission relies upon the matcers and things set out in paragraph 
3 of count 1 of this complaint to the same extent and as though the 
allegations of said paragraph 3 of said count 1 were set out in full 
herein, and said paragraph 3 of said count 1 is mcorporated herein 
by reference and made a part of the allegations of this count. 

Par. 4. For its charges under this paragraph of this count, said 
Commission relies upon the matters and things set out in paragraph 4 
of count 1 of this complaint to the same extent and as though the alle- 
gations of said paragraph 4 of said count 1 were set out in full herein, 
and said paragraph 4 of said count 1 is incorporated herein by ref- 
erence and made a part of the allegations of this count. 

Par. 5. In the course and conduct of the business of corporate re- 
spondent as hereinbefore described and in pursuance of the practices 
and acts alleged in paragraph 4 hereof, corporate respondent acting 
under the direction of the individual respondents, for more than 3 
years last past, has employed and now employs the following unfair 
methods of competition, to wit: 

(a) Many wholesale distributors are encouraged to submit firm 
orders to corporate respondent representing estimated annual require- 
ments of corporate respondent’s pressure cookers and pressure can- 
ners, and upon receipt of such orders corporate respondents designates 
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a shipping schedule indicating monthly volume allocations in which 
such annual volume orders will be filled and shipped to such whole- 
sale distributors. In reliance thereon the wholesale distributors book 
advance orders from retail dealer customers for future delivery. 
However, instead of filling the orders of such wholesale distributors 
in accordance with the indicated monthly shipping schedule, corporate 
respondent acting under the direction of the individual respondents 
and through its sales officials or field representatives demands that 
such wholesale distributors deal exclusively with corporate respondent 
and demands that such wholesale distributors shall not deal in or sell 
the pressure cookers or pressure canners of competitors of corporate 
respondent; in some cases demand is even made that such wholesale 
distributors shall not deal in or sell the entire manufacturing line of 
products of competitors of respondent. 

(6) Efforts have been made to induce, coerce, or compel wholesale 
distributors and wholesale distributors have been induced, coerced, 
or compelled to cancel orders for pressure cookers and pressure can- 
ners placed with competitors of corporate respondent, by bringing 
undue pressure to bear upon such wholesale distributors to whom said 
competitors were selling their said products. Such undue pressure 
exerted by corporate respondent acting under the direction of the 
individual respondents and through the field sales representative or 
sales officials of corporate respondent usually has been in the form of 
threats to cut off entirely or to reduce the supply of pressure cookers 
and pressure canners sold by corporate respondent to such wholesale 
distributors. Said products have been and now are in short supply 
but in great demand by retail dealers and the purchasing public. 
‘Corporate respondent is the largest producer and manufacturer of 
said products, and its volume of production of such products is larger 
than that of any of its competitors. 

Par. 6. The acts and practices of the respondents as herein alleged 
are all to the injurfy and prejudice of competitors of corporate 
respondent and of the public; have a dangerous tendency to and have 
actually hindered and prevented competition in the sale of cooking 
utensils, including pressure cookers and pressure canners, in commerce 
within the intent and meaning of the Federal Trade Commission Act, 
and constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, FrnpinGs As To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
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olies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), and to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 30, 1948, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging said respondents with having 
made sales and contracts for the sale of cooking utensils on the con- 
dition, agreement or understanding that the purchasers thereof 
should not use or deal in the cooking utensils of a competitor or com- 
petitors of respondent National Pressure Cooker Co. in violation of the 
provisions of section 3 of said Clayton Act, and with the use of unfair 
methods of competition in commerce in the sale and distribution of 
cooking utensils in violation of the provisions of the Federal Trade 
Commission Act. 

After the issuance of said complaint and the filing of the respond- 
ents’ joint and several answer thereto a written stipulation was en- 
tered into by and between the respondents, by their counsel, and 
Richard P. Whiteley, chief trial counsel of the Commission, in which 
it was provided that, subject to the approval of the Commission, the 
statement of facts contained therein may be taken as the facts in this 
proceeding in leu of all evidence, and that the Commission may 
proceed upon said statement of facts to make its report, stating its 
findings as to the facts, including inferences which it may draw from 
the stipulated facts, and its conclusion based thereon, and enter its 
order disposing of this proceeding, without the filing of briefs and 
without any further procedure. ‘Thereafter, the proceeding regularly 
came on for final hearing before the Commission upon the complaint, 
the respondents’ answer and the stipulation, said stipulation having 
first been approved, accepted and filed; and the Commission, having 
duly considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, National Pressure Cooker Co., here- 
inafter sometimes referred to as corporate respondent, is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Wisconsin, with its offices, factories and principal 
place of business located at Eau Claire, Wis. Respondent Lewis KE. 
Phillips is the president; respondents A. A. De Bonville, Morton 
Phillips, and Ed H. Wittenberg (erroneously designated in the com- 
plaint as Ed Whitenberg) are the vice presidents; respondent Mar- 


300 FEDERAL TRADE COMMISSION DECISIONS 
Findings 45 F. T.C. 


garet M. Whelihan (erroneously designated in the complaint as Morgan 
M. Whelehan) is the secretary; and respondent J. Phillips is the 
treasurer of the corporate respondent (all of whom have their offices 
for corporate purposes in the same place of business as said corporate 
respondent). With the exception of respondent Margaret M. Wheli- 
han, the above-named individual respondents direct and control the 
sales policies and business activities of the corporate respondent, and 
said individual respondents have acted together and ‘in cooperation 
with each other in connection with the acts and things hereinafter — 
found. Respondent Margaret M. Whelihan does not participate in 
the sales policies and business activities of the corporate respondent 
so as to be responsible in any manner for the activities of said cor- 
porate respondent and the other individual respondents. 

Par. 2. The corporate respondent, acting under the direction of 
the individual respondents, with the exception of respondent Margaret 
M. Whelihan, now is and for more than 3 years last past has been 
_ engaged in the manufacture and in the sale and distribution of various 

articles made from aluminum, the principal items of which are 
pressure cookers which are advertised and sold under the trade name 
“Presto,” and a large size pressure canner. Corporate respondent is 
the world’s largest manufacturer of pressure cookers and pressure 
canners. Corporate respondent, acting under the direction of the 
individual respondents, with the exception of Margaret M. Whelihan, 
now sells and for more than 3 years last past has been selling products 
which it manufactures to distributors or wholesalers, department 
stores and chain stores located throughout the several States of the 
United States, the Territories thereof, and in the District of Columbia, 
causing said products when sold to be transported from the place 
of manufacture in the State of Wisconsin to the purchasers thereof 
located in States other than the place of manufacture thereof. There 
_is now and for many years last past there has been a constant current 
of trade and commerce in said products between and among the various 
States of the United States, the Territories thereof, and in the Dis- 
trict of Columbia. 

Par. 3. The corporate respondent now ‘is and for more than 3 years 
last past has been in substantial competition in the sale of pressure 
cookers and. pressure canners and component parts thereof and ac- 
cessories thereto, in commerce between and among the various States 
of the United States, and Territories thereof, and in the District of 
Columbia, with other corporations and with persons, firms and 
partnerships. 
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Par. 4. In the course and conduct of its business, the corporate re- 
spondent, acting under the direction of the individual respondents, 
with the exception of respondent Margaret M. Whelihan, has made 
sales and contracts for the sale of pressure cookers and pressure can- 
ners on the condition, agreement and understanding that the pur- 
chasers thereof should not use or deal in the pressure cookers or pres- 
sure canners or the component parts thereof or accessories thereto, 
of a competitor or competitors of said corporate respondent. Said 
condition, agreement and understanding as above described have been 
included in sales and contracts for sale made by the corporate re- 
spondent to and with a substantial number of its wholesale distribu- 
tors, which wholesale distributors constitute an important portion of 
its plan and method of distribution to retail purchasers and ultimately 
the purchasing public. The methods of distribution of the corporate 
respondent’s pressure cookers and pressure canners and the relative 
importance of said methods of distribution are reflected by the follow- 
ing sales records of the corporate respondent for the 6 months’ period 
ending March 31, 1947, which show total gross dollar sales of pressure 
cookers and pressure canners to the various classes of customers of 
the corporate respondent, as follows: 


Percent 

Distributors—jobbers and wholesalers_____-__--________ $8, 718, 5538. 80° 52.3 

Cae SUOL CS: = set ae tie 2 Ne a Fee ee SN Se Se PS LE O20 NO Wia So: eo ouel ae 
Department stores, direct dealers, foreign sales, and mis- 

CECEN IEW SXOR TSS ce Rm aa a ae i ee 6, 028,979.06 36.2 

ANON LE ec Si ee eee peers Oe ae ee ee ee eee ee 16, 667, 910. 74 100.0 


Par. 5. In pursuance of its practice of selling and contracting to 
sell its pressure cookers and pressure canners on the condition, agree- 
ment and understanding that the purchasers thereof should not use or 
deal in the comparable products of a competitor or competitors, the 
corporate respondent, acting under the direction of the individual 
respondents, with the exception of respondent Margaret M. Whelihan, 
has taken such steps as were necessary to induce its distributors to 
acquiesce in the arrangement. One of the practices followed by the 
corporate respondent for this purpose has been to offer to its dis- 
tributors favorable and adequate shipment allocations of its products 
on the express condition that the distributors should not handle any 
of the pressure cookers or pressure canners of any of its competitors. 
Such practice was pursued and was particularly effective shortly after 
the end of World War II when the demand of distributors for such 
merchandise exceeded the available manufacturing supply. As a 
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result thereof many distributors were induced to and did enter into- 
arrangements with the corporate respondent under the terms of which 
the distributors were not to deal in the pressure cookers or pressure 
cannes or the component parts thereof or accessories thereto of any 
of the corporate respondent’s competitors. : 

Such practice was involved in an instance disclosed in part in an 
excerpt from a letter written by the corporate respondent to one of 
its wholesale distributors on February 15, 1946, which is as follows: 

Based on the fact that you will handle only our lines of pressure sauce pans. 
and pressure cookers as soon as your present order expires with the one com- 


petitor, we will be willing to make you definite monthly shipments as follows ob 
Presto cookers: 


FG DTU Ai es eel codon ee OL ee 4 See ae Se bee e See Es £2,000 
Wisi Glin oe 29 aa ot ee es Se ee en eee 2, 200 
SG) sO eR ap A gE TES NE OG 2 SS RE Sed A Be 2, 400 
I Sp fn caste 2 eat nce ira apt red Pn bes ee ath vote eet 2, 600 
AD Ut Os Se eee es EE ee LR ee ee ee oe 2, 800 
DUS Se, RAE aR CUS Ee Es PES PE eh SEY 3, 000 
NUCUS toate, net LE Ade eed 2 nh Bierete ete aw SEES OO oe 3, 200 
Seplenib@l 222328.) 2 ee ee ek ee ee eee 3, 400 
OCKOD CBee ae eee hoes eae eee say a ee ae oe ee ee 3, 600 
IN OVC TID) CY ee ee ns ee ere eae ee ee 3, 800 
INecemperkyss. Se see Ae SS NE ee ee eee eee 4, 000 

4 ONE eS, eee ae Sis a OE Ree A ee Pane Se SA 33, 000 

* * * - * * * * 


We know that once you are on a 100% exclusive basis that we will then be in 
a position to bend’over backwards to get more and more cookers to you. 

By such practices as aforesaid, as well as by the practice of threaten- 
ing to cut off the supply of pressure cookers and pressure canners or to- 
curtail the supply thereof to wholesale distributors who were not will- 
ing to enter into the exclusive dealing arrangement, the corporate 
respondent forced many of its wholesale distributors to agree to 
handle only the corporate respondent’s pressure cookers and pressure 
canners in order to continue their representation in the sale of cor- 
porate respondent’s products. 

Par. 6. The effect of the sales and contracts for sale on the aforesaid 
condition, agreement and understanding has been to substantially 
lessen competition with corporate respondent and to tend to create a 
monopoly in corporate respondent in the sale in commerce of pressure 
cookers and pressure canners and the component parts thereof and 
accessories thereto. The acts and practices of all of said respondents, 
with the exception of respondent Margaret M. Whelihan, are all to 
the injury and-prejudice of competitors of the corporate respondent 
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and of the public, and have a dangerous tendency to, and have, hin- 
dered and prevented competition in the sale of pressure cookers and 
pressure canners and the component parts thereof and accessories 
thereto. 


CONCLUSION 


The acts and practices of the respondents, except respondent Mar- 
garet M. Whelihan, as hereinabove set out, constitute a violation of 
section 3 of the act of Congress entitled “An Act to supplement exist- 
ing laws against unlawful restraints and monopolies, and for other 
purposes,” approved October 15, 1914 (the Clayton Act) and éon- 
stitute unfair methods of competition in commerce within the intent 
and meaning of section 5 of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ joint and 
several answer thereto, and a stipulation as to the facts entered into 
by and between the respondents, by their counsel, and Richard P. 
Whiteley, chief trial counsel of the Commission, in which it was pro- 
vided, among other things, that subject to the approval of the Com- 
mission, the statement of facts contained therein may be taken as the 
facts in this proceeding in leu of all evidence, and that the Com- 
mission may proceed upon said statement of facts to make its report, 
stating its findings as to the facts, including inferences which it may 
draw from the stipulated facts, and its conclusion based thereon, and 
enter its order disposing of the proceeding without the filing of briefs 
or other intervening procedure; and the Commission, having approved 
said stipulation and having made its findings as to the facts and its 
conclusion that said respondents have violated section 3 of an act 
of Congress entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” ap- 
proved October 15, 1914 (the Clayton Act), and the provisions of 
section 5 of the Federal Trade Commission Act: 

It is ordered that the respondent National Pressure Cooker Co., a 
corporation, and its officers, and the respondents Lewis E. Phillips, 
A. A. DeBonville, Morton Phillips, Ed H. Wittenberg, and J. Phillips, 
and said respondents’ agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution in interstate commerce of pressure 
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cookers, pressure canners, and the component parts thereof and acces- 
sories thereto, do forthwith cease and desist from : 

(1) Selling or making any contract for the sale of any such products 
on the condition, agreement or understanding that the purchaser 
thereof shall not use or deal in the pressure cookers or pressure canners, 
or component parts thereof or accessories thereto, of a competitor or 
competitors of the corporate respondent ; 

(2) Enforcing or continuing in operation or effect any condition, 
agreement or understanding in or in connection with any existing sales 
contract which condition, agreement or understanding is to the effect 
that the purchaser of said products shall not use or deal in the pressure 
cookers or pressure canners, or component parts thereof or accessories 
thereto, of a competitor or competitors of the corporate respondent ; 

(3) Offering favorable shipment allocations, or any other induce- 
ment, to distributors or other purchasers or prospective purchasers of 
such products on the condition, agreement or understanding that such 
distributors or other purchasers or prospective purchasers shall not 
use or deal in the pressure cookers or pressure canners, or component 
parts thereof or accessories thereto, of a competitor or competitors 
of the corporate respondent ; 

(4) Refusing, or directly or by implication threatening to refuse, 
to deliver such products to distributors or other dealers who are not 
willing to purchase or contract for the purchase of such products on 
the condition, agreement or understanding that they shall not use or 
deal in the pressure cookers or pressure canners, or component parts 
thereof or accessories thereto, of a competitor or competitors of the 
corporate respondent ; 

(5) Directly or indirectly inducing or attempting to induce any 
distributor of such products, or other customer of the corporate re- 
spondent, to cease or refrain from using or dealing in the pressure 
cookers or pressure canners, or component parts thereof or accessories 
thereto, of a competitor or competitors of the corporate respondent. 

It is further ordered, for reasons appearing in the findings as to 
the facts, that the complaint herein be, and it. hereby is, dismissed as 
to the respondent Margaret M. Whelihan, 

Lt is further ordered that the respondents shall, within 60 days after 
the service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE Marrer or 
AMERICAN VISCOSE CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THD ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4862. Complaint, Oct. 30, 1942—Decision, Oct. 22, 1948 


There are, in fact, no quality standards generally recognized, or used for grading 
rayon products. 


Where a corporation which was engaged in the manufacture and competitive 
interstate sale and distribution of rayon fibers and yarns, chiefly to textile 
manufacturers and converters, was one of the largest producers of such 
products, and made use, in the operation of its business, of its “Quality 
Control Plan,” designed to promote consumer acceptance of fabrics or 
garments made from its yarn—pursuant to which it entered into contracts 
with converters and manufacturers of finished products in which the fabric 
was composed of at least 50 percent of its said fibers, whereby (subject to 
the submission to it of samples for test and approval, and also of certain 
other information) the converter or manufacturer was authorized to make 
use of its “Crown Quality Control Plan” tags, labels or other marks of 
identification, which contained its “Crown” trade-mark, informed the con- 
sumer that the fabric concerned was “Crown Tested and Approved,” con- 
tained “Crown” rayon, had been constructed and finished according to 
definite standards, and had been tested for specified characteristics such 
as tensile strength, seam strengta, color-fastness, dry-cleanability or wash- 
ability ; 

In widely publicizing certain aspects of its said plan, through such statements 
on said tags or labels furnished by it to others and in large numbers of 
advertisements in newspapers and periodicals with interstate circulation as: 

“CROWN TESTED AND APPROVED RAYON FABRIC. WHAT DOES 
CROWN TESTED MEAN? It means that this fabric has been woven and 
finished according to high standards for consumer satisfaction. Samples of 
this fabric have been tested. and approved by the Better Fabric Testing 
Bureau, Inc., official laboratory of the National Retail Dry Goods Associa- 
tion for tensile strength, seam strength, color-fastness and dry-cleanability ;” 

“What is the fabric content? ‘Will this garment wash? ‘How will 
it wear? ‘How do I care for it?) ‘Should it be dry cleaned?’ These and 
dozen of other questions are being asked today by consumer groups from 
coast-to-coast. These and similar questions are asked seriously—They de- 
serve serious and authoritative answers. The Crown Tested tag or label 
answers them seriously and with authority of the National Retail Dry Goods 
Association behind it for no merchandise containing rayon can bear the tag 
or label of Crown Tested identification unless it contains Crown Rayon and 
has been tested against consumer standards established by the National 
Retail Dry Goods Association and been approved by that Association’s own 
laboratory ;” and 

“Crown tested identification enables you to give your customers the 
information they want: the information they are demanding and because 
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that information is furnished, not by individuals, not by a single organi- 
zation, but by the greatest association of retailers in the United States, the 
Crown Tested tag carries serious authority ;” 

Represented that fabrics or garments bearing said “Crown Quality Control 
Plan” tags or labels had been tested and approved in accordance with 
consumer standards; that there were consumer standards generally rec- 
ognized and adopted for testing and grading rayon; and that the products 
so labeled had met such consumer standards ; : 

The facts being that while minimum specifications required to be met before its 
“Crown .tested” labels could be used, did constitute a standard, it was a 
standard established and controlled by it and not established by said Dry 
Goods Association or Testing Bureau, and was not a consumer standard 
in that it was not established by consumers, representatives of consumers, 
or any official body authorized to establish consumer standards; 

With capacity and tendency to mislead purchasers into the erroneous belief that 
such representations were true, and as a result induce purchase of rayon 
products concerning which such representations had been made, and thereby 
divert trade in commerce from its competitors who did not make such 
representations : 

Held, That such false, misleading, and deceptive acts and practices were all to 
the prejudice of the public and of competitors of said corporation, and con- 
stituted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 


Consumer dissatisfaction with rayon fabrics and garments made therefrom, 
which said quality control plan was designated to eliminate, so far as 
practicable, while promoting consumer acceptance, as aforesaid, of fabric or 
garments made of fabrics produced with respondent’s fibers or yarns, resulted 
in part from the different qualities of rayon fabrics as compared with fabrics 
made of other fibers, in characteristics such as tensile strength, shrinkage, 
washability, dry-cleanability, and seam slippage, and also from factors such 
as the grading down of quality for price by some fabric manufacturers and 
converters ; or failure by some manufacturers of finished garments to make 
allowance in their manuafcturing processes for the special characteristics 
of rayon; or the use of fibers for purposes for which they are not adapted. 


As respects respondent’s “Crown Quality Control Plan” and the absence of any 
quality standards generally recognized or used for grading rayon products, 
as involved in the instant proceeding, it appearing that upon or following 
the inauguration by respondent of its said plan minimum specifications were 
originally established by it in cooperation with said bureau, and with 
assistance and advice from many sources; that where recognized commercial 
standards for methods of testing, as distinguished from any quality or 
grade to be met, were applicable, such methods were used by the bureau ; 
that in instances where there were no commercial standards for methods of 
testing, methods were developed and used; that minimum specifications first 
established were modified or changed from time to time upon respondent’s 
own motion and at the suggestion of the bureau; that such suggestions 
were accepted or rejected by it depending upon its study of the proposal 
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and conclusion as to the practicability of manufacturing and selling mer- 
chandise under the suggested specification; that it thus exercised final and 
absolute authority with respect to the specifications which must be met before 
tags or labels of identification under its said plan could be used; and that 
reports of said bureau merely showed whether the fabric concerned was 
accepted or rejected under specifications thus framed: 


The Commission found, as aforesaid. noted, that while said specifications did 


constitute a standard, it was one established and controlled by respondent 
and not by said Association or Bureau; was not a consumer standard, but 
a standard established by respondent after taking into account its interests, 
those of its customers and of their customers; and that while there were 
undoubtedly benefits to the consumer in the information and assurance 
provided by its tags and labels on fabrics tested and approved under its 
said plan, the standard was not established by or for consumers, but was 
controlled by its views as to the practicalities of manufacturing and mer- 
chandising fabrics made from its rayon products. 


In said proceeding, in which the complaint also charged respondent with use 


of other false, deceptive and misleading acts and practices and unfair 
methods of competition, including the representation or implication that 
the marks of identification used by it under its plan were applicable to 
rayon products generally, including those made from yarns not manu- 
factured by it; the record showed that advertisements concerning the plan 
in pamphlets which went to the trade were of such a nature as to inform 
it that the plan was applicable only to respondent’s own rayon and that the 
trade was generally familiar with said facts; and that its advertising to 
consumers was under its name and generally indicated that it related 
to respondent’s products; and that while there was some evidence of mis- 
understanding, it did not appear to have been due to respondent’s acts. 


As regards the allegation of the complaint in said proceeding that not all 


fabrics or garments to which identification tags or labels under said plan 
were attached had in fact been tested and approved in accordance therewith, 
and in which it appeared that T submitted to respondent samples of certain 
upholstery fabrics for testing, that the results were reported by the bureau 
to respondent, which notified T that fabrics concerned were not approved ; 
that fabrics were, nevertheless, offered for sale by T with said tags or 
labels for identification under the plan; and that T was conversant with 
the requirements thereof: the Commission was of the view that respondent 
might not properly be held responsible for the misuse of its labels on said 


fabrics. 


As regards the charge in said proceeding that respondent falsely represented 


that products bearing labels or tags under its plan had been tested and 
approved by an independent laboratory and found to conform to certain 
fixed and definite standards and specifications, and in which it appeared 
that most of the stock of the testing bureau concerned, represented by 
respondent as the official laboratory of the National Retail Dry Goods 
Association, was owned by its president, and the rest by said association, 
and that respondent had no ownership interest in or control over said 
bureau and was no more than a very substantial client thereof: the evi- 
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dence made it clear that insofar as respondent -was concerned, said bureau 
was an independent laboratory, and that the tests made by the bureau for 
respondent were in accordance with fixed and definite specifications, and 
that approval or disapproval was reported to the respondent in accordance 
with the results of such tests. : 


With respect to the charge that respondent furnished to converters, manufacturers 
and others, labels for use on fabrics composed in part of rayon and in part of 
other fibers, with the statement “Crown Tested and Approved rayon fabrics,” 
and that the disclosure of fibers other than rayon was on the back of the 
labels and was not seen by the purchasers, it appeared that the tags and 
labels were of a number of types, depending upon whether they were to be 
attached on garments, to a bolt of cloth, or to fabrics in other forms of 
packaging, that in some instances the disclosure of fiber content other than 
rayon was on the same side of the tag or label that bore said description, and 
that in other instances was upon the reverse, but that in‘all instances it was 
so placed as to be readily accessible to purchasers or prospective purchasers 
of the article so tagged or labeled. 

Before Mr. Webster Ballinger, trial examiner. 

Mr. Edward L. Smith for the Commission. 

Jackson, Nash, Brophy, Barringer & Brooks, of New York City, for 
respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that American Viscose 
Corp., hereinafter referred to as respondent, has violated the pro- 
vision of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent, American Viscose Corp., is a corpora- 
tion organized, existing, and doing business under and by virtue of the 
laws of the State of Delaware, with its principal office in New York 
City, N. Y. It is now, and for more than 5 years last past has been, 
engaged in the manufacture of rayon yarns and staple fibers at its 
factories located in the States of Pennsylvania, Virginia, and West 
Virginia, and in the sale and distribution thereof in commerce between 
and among the various States of the United States and in the District 
of Golikabin: and it now causes, and for more than 5 years last past has 
caused, such products, when sold by it, to be shipped from its factories 
in the States of Pennsylvania, Virginia, and West Virginia to the 
purchasers thereof, some located in such States and others located in 
other States of the United States and in the District of Columbia. It 
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is now, and for more than 5 years last past has been, one of the largest, 
if not the largest, producer of rayon yarns in the world, and it is now, 
and at all times hereinafter mentioned has been, in substantial competi- 
tion with other corporations and with individuals, firms and partner- 
ships engaged in the sale and distribution of similar products between 
and among the various States of the United States and in the District: 
of Columbia. 

Par. 2. The rayon yarn and other staple fibers so manufactured by 
the respondent and so sold by it in the commerce aforesaid are used by 
the purchasers thereof, chiefly textile and fabrics manufacturers and 
converters, for weaving and knitting by such purchasers into cloth, 
which cloth is sold by such textile and fabric manufacturers and con- 
verters in commerce between and among the various States of the 
United States and in the District of Columbia to manufacturers of 
garments and wearing apparel and parts of garments and wearing 
apparel. 

Par. 8. In the course and conduct of its business aforesaid, the 
respondent has entered into contracts or agreements with numerous 
textile fabric manufacturers and converters, under the terms of which, 
respondent authorizes the use by said manufacturers and converters, 
of labels and other forms of identification bearing the name “Crown” 
and the terms “Crown Tested Quality,” “Tested Quality,” “Crown 
Tested and Approved” and “Crown Tested” on goods made in whole 
or in part of rayon yarns purchased only from said respondent; and 
said manufacturers and converters in and by said agreements and 
contracts agree with respondent not to attach such labels or other 
forms of identification upon any goods containing rayon manufac- 
tured by the said respondent, until samples of such goods have been 
tested and approved by Better Fabrics Testing Bureau, Inc., and 
notice to such effect has been received by such manufacturers and 
converters from the respondent. Such agreements and contracts 
also provide that respondent is to have the sole control over the pur- 
chasing, wording, form, and issuing of all labels or other forms of 
identification, which contain the mark or name “Crown” either in 
representation or words, and the terms “Crown Tested Quality,” 
“Tested Quality,” “Crown Tested and Approved” and “Crown Tested.” 

Par. 4. In addition to the aforesaid use of the aforesaid labels by 
the respondent and by fabric manufacturers and converters of cloth 
made from yarn sold by the respondent, as aforesaid, the respondent, 
in the course and conduct of the commerce hereinabove described, 
and for the purpose of aiding in the sale of its rayon yarns and other 
staple fibers in the commerce aforesaid and of aiding in the sale of 
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cloth, garments, other wearing apparel and parts of garments and 
of other wearing apparel made in whole or in part from rayon yarn 
and other staple fibers sold by respondent, has disseminated advertise- 
ments in commerce, by means of circulars or other advertising media 
containing claims or representations of which the following are 
typical: 


CROWN TESTED AND APPROVED RAYON FABRIC 
WHAT DOES CROWN TESTED MEAN? 


It means that this fabric has been woven and finished according to high 
standards for consumer satisfaction. Samples of this fabric have been tested 
and approved by the Better Fabrics Testing Bureau, Inc., official laboratory 
of the National Retail Dry Goods Association for tensile strength, seam strength, 
eolorfastness and dry cleanability. 

Under the Crown Quality Control Plan, textiles containing Crown Rayon 
were, as they are today, tested to satisfy consumer standards established by 
the official laboratory of the National Retail Dry Goods Association—an im- 
partial organization—an organization set up to serve, through its 6,000-odd mem- 
ber stores, the American people. 

After such fabrics had passed those rigid tests and been approved, not by 
us, but by the Laboratory, they were, as they are today, identified with the 
symbol of Crown Tested Quality. 

That today Crown Tested Quality is used as a standard of comparison for 
rayon merchandise proves the soundness of the plan initiated in 1930. 


Par. 5. In and by such labels, circulars and other advertising media, 


the respondent directly and by implication has represented and still » 


represents that the terms “Crown,” “Crown Tested Quality,” “Tested 
Quality,” “Crown Tested and Approved,” and “Crown Tested” are 
independent marks of quality or identification applicable to any and 
all rayon products, the rayon content of which conforms to certain 
quality or grade requirements; that all of the fabric in every garment 
or article labeled “Crown,” “Crown Tested Quality,” “Tested Quality,” 
“Crown Tested and Approved” and “Crown Tested” has been tested 
and approved in accordance with, and has met the requirements of 
specifications or standards recognized by competent authorities as 
being adequate; that products so labeled have been tested in accord- 
ance with “consumer standards” and that there are consumer stand- 
ards generally recognized or adopted for testing and grading rayon, 
and that the products so labeled meet such “consumer standards” ; 
that products so labeled have been tested and approved by an inde- 
pendent laboratory and conform to and comply with certain fixed and 
definite standards and specifications. 

Par. 6. In truth and in fact, the terms “Crown,” “Crown Tested 
Quality”, “Tested Quality,” “Crown Tested and Approved” and 
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“Crown Tested” are marks of quality or identification of products 
manufactured from yarns produced only by respondent; in truth and 
in fact, no adequate means or procedure has been adopted or used by 
respondent to ascertain or determine that all of the goods or products 
of each and every weaver, converter, manufacturer or licensee using 
the aforesaid labels “Crown,” “Crown Tested Quality,” “Tested Qual- 
ity,” “Crown Tested and Approved” and “Crown Tested” have been 
tested or approved, or that all of the garments or other products bear- 
ing such labels are made from goods which have been tested and ap- 
proved in accordance with, and have met the requirements of speci- 
fications or standards recognized by competent authorities as being 
adequate; and in truth and in fact, products bearing the aforesaid 
labels are not tested in accordance with any generally recognized or 
adopted consumer standards for testing and grading rayon. Products 
bearing said labels have not been tested or approved by an independent 
laboratory, nor do they conform to or comply with any fixed or definite 
standards and specifications. In truth and in fact, there are no 
specifications or standards recognized by competent authorities as 
being adequate for the testing of rayon products, nor is there any 
generally recognized or adopted “consumer standards” for testing 
and grading rayon. 

Par. 7. The aforesaid representations made by the respondent as 
set out in paragraphs three and four hereof have the capacity and 
tendency to mislead and deceive and have misled and deceived the 
purchasing public into the beliefs (1) that the terms “Crown,” “Crown 
Tested Quality,” “Tested Quality,” “Crown Tested and Approved” 
and “Crown Tested” are quality designations applicable to rayon 
products generally, or products other than those made from yarns 
manufactured by the respondent : (2) that samples of all rayon fabrics 
labeled or designated “Crown,’ “Crown Tested Quality,” “Tested 
Quality,” “Crown Tested and Approved” and “Crown Tested” have 
been tested in accordance with and have met the requirements of 
specifications or standards recognized by competent authorities as ade- 
quate; (3) that rayon products labeled or designated “Crown,” 
“Crown Tested Quality,” “Tested Quality,” “Crown Tested and Ap- 
proved,” and “Crown Tested” have been tested in accordance with 
generally recognized or adopted consumer standards for testing and 
grading rayon and have met such standards; (4) that rayon products 
labeled or designated “Crown,” “Crown Tested Quality,” “Tested 
Quality,” “Crown Tested and Approved” and “Crown Tested” have 
been tested and approved by an independent laboratory and conform 
to and comply with certain fixed and definite standards and specifi- 
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cations; (5) that specifiactions and standards recognized by com- 
petent authorities as being adequate for the testing of rayon products 
and recognized or adopted consumer standards are in existence and 
in use in the Rayon Industry for the testing of rayon products. Such 
representations have misled and deceived purchasers and still mislead 
and deceive purchasers and prospective purchasers into the erroneous 
beliefs the representations made by the respondent as set out in para- 
graphs three and four hereof above have been and are true, and induce 
them to purchase rayon and rayon products so labeled and represented, 
in such erroneous belief. Thereby substantial injury has been done 
and is being done by respondent to substantial competition in com- 
merce between and among the several States of the United States and 
in the District of Columbia. 

Par. 8. In the course and conduct of its business aforesaid, the 
respondent, for the purpose of aiding in the sale of its rayon yarns and 
other staple fibers in the commerce aforesaid, and for the purpose of 
aiding in the sale of fabric, cloth, garments, other wearing apparel 
and parts of garments and other wearing apparel made in whole or in 
part from rayon yarn and other staple fibers sold by the respondent, 
has furnished and still furnishes to knitters, weavers, spinners, and 
converters of cloth made in part from rayon yarn manufactured by 
respondent, labels bearing, conspicuously printed, the words “Crown 
‘Tested and Approved Rayon Fabrics” and bearing on the back of such 
Jabels, but not seen by the purchaser, words indicating the nature of 
fibers other than rayon also used in the manufacture of such fabrics 
and on cloth. Cloth and fabrics so labeled are sold, and are known by 
the respondent to be sold and are intended, with the knowledge of the 
respondent, to be sold, by the spinners, knitters, converters, and weav- 
ers thereof, in commerce between and among the various States of the 
United States and in the District of Columbia. The cloth and fabrics 
so labeled are not rayon but are composed not only of rayon but of 
other fibers and in many cases the fibers predominating by weight and 
in percentage are other than rayon. Such cloth and fabrics not made 
wholly of rayon but made also from other fibers, are being and have 
been advertised by the respondent in magazines of nation-wide cir- 
culation as “Crown Tested Rayon Fabrics” and as rayon fabrics and 
the respondent has sanctioned, approved and paid for advertisement. 
by others of such cloths and fabrics as “Crown Tested Rayon Fabrics” 
and as rayon fabrics. Such labeling and advertising have the capa- 
city and tendency to mislead and deceive, and have misled and de- 
ceived purchasers and prospective purchasers into the erroneous belief 
that the cloths and fabrics so labeled and advertised are rayon cloths 
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and fabrics, made solely of rayon, and induce them to purchase such 
cloths and fabrics so labeled and advertised, in such erroneous belief. 
Thereby substantial injury has been done and is being done by respond- 
ent to substantial competition in commerce between and among the 
several States of the United States and in the District of Columbia. 

Par. 9. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Rerort, Frnpines as TO THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 30, 1942, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
American Viscose Corp., charging it with unfair methods of com- 
_ petition in commerce and unfair and deceptive acts and practices in 
commerce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of respondent’s answer thereto, testi- 
mony and other evidence in support of and in opposition to the allega- 
tions of said complaint were introduced before an examiner of the 
Commission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, this proceeding came on for final hearing before 
the Commission on the said complaint, answer, testimony, and other 
evidence, report of the trial examiner and exceptions thereto, briefs 
in support of and in opposition to the complaint, and oral arguments 
of counsel; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, American Viscose Corp., is a corpora- 
tion organized and existing under the laws of the State of Delaware, 
with its principal office in Wilmington, Del. It is now, and for many 
years last past has been, engaged in the manufacture and sale of rayon 
fibers and yarns. It is one of the largest producers of such fibers and 
yarns, and has been, and is, in substantial competition with other 
concerns engaged in the production and sale throughout the United 
States of similar products. 
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Par. 2. In carrying on its aforesaid business the respondent causes, 
and has caused, its said products, when sold by it, to be shipped from 
the point of production to purchasers thereof located in other states 
of the United States, and has maintained a course of trade in said 
products in commerce between and among the various States of the 
United States. 

Par. 3. Respondent’s products are sold chiefly to textile manufac- 
turers and converters for weaving and knitting into cloth, which cloth 
is sold by such textile manufacturers and converters in commerce 
between and among the various States of the United States to manu- 
facturers of garments and wearing apparel and other users or resellers 
thereof. About 1930 the respondent inaugurated a “Quality Control 
Plan” applicable to finished fabrics made of rayon fibres or yarn pro- 
duced by it. The plan was designed to promote acceptance of fabrics 
or garments made of fabrics produced with respondent’s fibers or 
yarns and to eliminate, so far as practicable, consumer dissatisfaction 
with rayon fabrics and garments made therefrom. Such dissatisfac- 
tion had resulted in part from the differing qualities of rayon fabrics 
as compared with fabrics made of other fibers in characteristics such 
as tensile strength, shrinkage, washability, dry-cleanability, seam 
slippage, and also resulted from factors such as the trading down of 
quality for price by some fabric manufacturers and converters or from 
the failure by some manufacturers of finished garments to make allow- 
ance in their manufacturing processes for the special characteristics 
of rayon or from the use of fabrics for purposes for which they are 
not adapted. Respondent’s plan was called the “Crown Quality Con- 
trol Plan,” the word “Crown” being respondent’s trade-mark appli- 
cable to certain of its fibers and yarns. The plan provided for identi- 
fication at the consumer level of fabrics and garments made from 
fabrics which had been tested and had met certain specifications. The 
tags or labels informed the consumer that the fabric, or the fabric 
from which a garment was made, was “Crown Tested and Approved”; 
that the fabric contained “Crown Rayon” and had been constructed 
and finished according to definite standards; and that it had been 
tested for specified characteristics such as tensile strength, seam 
strength, color-fastness, dry-cleanability, or washability. The me- 
chanics of respondent’s plan were that the respondent entered into con- 
tracts with converters and with manufacturers of finished products 
bees ee respondent granted the right to use on fabrics made of 

Crown” rayon—or, in the case of mixed fibers, where the rayon used 
was “Crown” rayon and amounted to at least 50 percent of the fibers 
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used in the fabric—labels, tags, or other means of identification bear- 
ing the trade-marks “Crown” and the terms “Crown Tested” or 
“Crown Tested and Approved.” Under this contract the converter 
or manufacturer was required to submit to respondent a sample of 
each fabric intended to be so labeled, and he could not use any of the 
tags or labels on any such fabric until it had been tested and approved 
by or on behalf of respondent and the respondent had informed the 
other party thereof in writing. Respondent retained control over the 
phraseology, form, and issuance of all tags, labels, or other marks of 
identification containing the “Crown” mark. Converters or manu- 
facturers desiring to use the plan were required to inform respondent 
of orders placed with fabric manufacturers of other source of supply 
of fabrics, including the yardage ordered, the construction of the 
goods, and the finishing plant to which the goods were to be sent. 
Par. 4. In order to make its “Quality Control Plan” effective, it 
was necessary for respondent to, and it did, widely publicize certain 
aspects of it. ‘Typical of the representations made by respondent on 
tags or labels furnished by it to others and placed on fabrics and gar- 
ments offered for sale and sold to the public are the following: 


CROWN TESTED 
and Approved 
RAYON 
FABRIC 
WHAT DOES 
CROWN TESTED MEAN? 
It means that this fabric has been woven and finished according to high 
standards for consumer satisfaction. Samples of this fabric have been tested 
and approved by the Better Fabrics Testing Bureau, Inc., official laboratory of 


the National Retail Dry Goods Association for tensile strength, seam strength, 
colorfastness and dry cleanability. 


s s = s * * * 


CROWN TESTED 
and 
APPROVED 
RAYON 
FABRIC 
WHAT DOES 
CROWN TESTED MEAN? 
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It means that fabrics containing Crown rayon and identified as Crown tested 
have been constructed and finished according to definite standards for con- 
sumers’ satisfaction. Samples of the fabric have been tested and approved by 
the Better Fabrics Testing Bureau, Inc., official laboratory of the National Retail 
Dry Goods Association for fabric strength, seam strength, color fastness and 
‘ washability. 


In addition to the tags and labels, respondent caused to be published 
great numbers of advertisements relating to its plan in newspapers, 
magazines, and periodicals, all having interstate or national circula- 
tion. Among the advertisements so published and circulated by 
respondent, and illustrative of the type of representations made, are: 


“Crown Tested” means that the fabric has been check-tested in accordance 
with standards established by the National Retail Dry Goods Association and 
approved by its official analytical laboratory, the Better Fabrics Testing Bureau, 
for washability or dry-cleanability (depending on type of fabric), color fastness, 
seaming strength, tensile strength, and various other important points of con- 
sumer Satisfaction. 

* cd * * * * * 

Consumers are asking these questions—asking them seriously. They must be 
answered. 

The Crown Tested Tag answers them—not by guesswork, not by individual 
opinion—but by the results of tests made in accordance with consumer standards 
established by the National Retail Dry Goods Association and conducted by 
its own impartial, unbiased laboratory. 

* * * * * * * 

“What is the fabric content’? 

“Will this garment wash’? 

“How will it wear’? 

“How do I care for it’? 

“Should it be dry cleaned”? 

These and dozens of other questions are being asked today by consumer groups 
from coast-to-coast. 

These and similar questions are asked seriously—they deserve serious and 
authoritative answers. 

The Crown Tested tag or label answers them, seriously and with the authority 
of the National Retail Dry Goods Association behind it. For no merchandise 
containing rayon can bear the tag or label of Crown Tested identification unless 
it contains Crown Rayon and has been tested against consumer standards 
established by the National Retail Dry Goods Association and then approved by 
that association’s own laboratory. 

Crown Tested identification enables you to give your customers the information 
they want: the information they are demanding. And because that information 
is furnished, not by an individual, not by a single organization, but by the 
greatest association of retailers in the United States, the Crown Tested tag 
carries serious authority. 
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Par. 5. By means of the statements set out in the preceding para- ~ 
graph, and other statements similar thereto, respondent has repre- 
sented, directly and by implication, that fabrics or garments bearing 
tags or labels identifying the fabric as having been tested and approved 
under the “Crown quality control plan” have been tested and approved 
in accordance with consumer standards; that there are consumer stand- 
_ ards generally recognized and adopted for testing and grading rayon; 
and that the products so labeled have met such consumer standards. 
Asa matter of fact, these representations are false, deceptive, and mis- 
leading. Respondent did establish certain minimum specifications 
which were required to be met before tags or labels furnished under its 
“Crown Quality Control Plan” could be used, and samples of each 
such fabric were tested by Better Fabrics Testing Bureau, Inc., to 
ascertain whether or not they did in fact meet the minimum specifi- 
cations in effect at the time, and the use of respondent’s tags or labels 
was not authorized unless the fabric did meet such minimum specifica- 
tions. The specifications were originally established in cooperation 
with Better Fabrics Testing Bureau, Inc., and with assistance and 
advice from many sources. Where recognized commercial standards 
for methods of testing, as distinguished from any specification of 
quality or grade to be met, were applicable, such methods were used 
by Better Fabrics Testing Bureau, Inc.; and in instances where there: 
were no commercial standards for methods of testing, methods were 
developed and used. The minimum specifications first established by 
respondent in 1930 were from time to time modified or changed. Some- 
times such changes were made upon respondent’s own motion and 
sometimes at the suggestion of Better Fabrics Testing Bureau, Inc. 
When a proposal for change in specifications was made by Better 
Fabrics Testing Bureau, Inc., it was the policy and practice of re- 
»spondent to analyze the proposal made and to analyze the conditions 
that existed in the trade with respect to the fabric in question, and, 
if the industry had advanced to the point of evolution in that partic- 
ular fabric where it was practical to manufacture and sell merchandise 
under such a specification, respondent would agree to the change and 
notify Better Fabrics Testing Bureau, Inc., that it would abide by 
such change. On the other hand, if respondent did not find that it was 
a practical matter, in its opinion, to adopt the proposed change in 
specifications, Better Fabrics Testing Bureau, Inc., was advised ac- 
cordingly. Respondent thus exercised final and absolute authority 
with respect to the specifications which must be met before tags or 
labels of identification under its “Quality Control Plan” could be used. 
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These were the specifications under which fabrics were tested by Better 
Fabrics Testing Bureau, Inc., and the reports of the bureau merely 
showed whether the fabric was accepted or rejected. These mini- 
mum specifications did constitute a standard, but it was a standard 
established and controlled by respondent and not established by the 
National Retail Dry Goods Association or by Better Fabrics Testing 
Bureau, Inc. It was not a consumer standard in that it was not estab- 
lished by consumers, representatives of consumers, or any official body 
authorized to establish consumer standards. There are, in fact, no 
quality standards generally recognized or used for grading rayon 
products. The standard used by respondent was established after 
taking into account its interests, the interests of its customers and of 
their customers. Although there were undoubtedly benefits to con- 
sumers in the information and assurance provided by respondent’s 
tags and labels on fabrics tested and approved under its “Quality 
Control Plan,” nevertheless, the standard was not established by or 
for consumers and was controlled by respondent’s views as to the 
practicalities of manufacturing and merchandising fabrics made from 
its rayon products. 

Par. 6. The representations found to be false, deceptive, and mis- 
leading, as aforesaid, have had, and have, the capacity and tendency 
to mislead purchasers and prospective purchasers into the erroneous 
belief that such representations are true, and to induce, as a result of 
such erroneous belief, the purchase of rayon products concerning 
which such representations are made, and thus have the further 
capacity and tendency to divert trade in commerce from competitors 
of respondent who do not make like representations. 

Par. 7. The complaint in this proceeding alleged the use of other 
false, deceptive, and misleading acts, practices, and unfair methods 
of competition by respondent. It was alleged that respondent repre- 
sented or implied that the marks of identification used under the 
“Crown Quality Control Plan” were applicable to rayon products 
generally, including those made from yarns not manufactured by 
respondent. The record shows that the advertisements concerning the 
plan in pamphlets which went to the trade were of such nature as to 
inform the trade that the plan was applicable only to respondent’s 
“Crown” rayon, and that the trade was generally familiar with this 
fact. ‘The advertising by respondent to consumers was under respond- 
ent’s name and in general indicated that it related to respondent’s 
products. There was some evidence of misunderstanding, but it does 
not appear to have been due to respondent’s acts. 
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The complaint also alleges in substance that not all fabrics or gar- 
ments to which identification tags or labels under the “Crown Quality 
Control Plan” are attached have in fact been tested and approved in 
accordance with the plan. The proof in support of this charge shows 
that J. H. Thorpe & Co. submitted to respondent samples of certain 
upholstery fabrics for testing under the “Crown Quality Control 
Plan”; that the samples were tested by Better Fabrics Testing Bureau, 
Inc., the results reported to respondent, and that respondent notified 
J. H. Thorpe & Co. that the fabrics in question were not approved; but 
that the fabrics were, nevertheless, offered for sale by J. H. Thorpe & 
Co. with tags or labels for identification under respondent’s “Quality 
Control Plan.” In this state of facts and with the showing that J. H. 
Thorpe & Co. was conversant with the requirements of the “Quality 
Control Plan,” the Commission is of the view that respondent may 
not properly be held responsible for the misuse of its labels on these 
fabrics. 

The complaint further charged that respondent represented that 
products bearing labels or tags under its “Crown Quality Control 
Plan” had been tested and approved by an independent laboratory 
and found to conform to certain fixed and definite standards and 
specifications. The laboratory which tested products under respond- 
ent’s plan was Better Fabrics Testing Bureau, Inc., represented by 
respondent to be the official laboratory of the National Retail Dry 
Goods Association. It is not necessary to determine whether or not 
this laboratory was the official laboratory of such association, inas- 
much as the record shows respondent was entitled to believe that 
it was. Most of the stock of Better Fabrics Testing Bureau, Inc., is 
owned by its president and the remainder by the National Retail Dry 
Goods Association. The record indicates that respondent has no 
ownership interest in or control over Better Fabrics Testing Bureau, 
Inc., and was no more than a very substantial client of that bureau. 
The evidence makes it clear that insofar as respondent is concerned 
Better Fabrics Testing Bureau, Inc., was an independent laboratory. 
The record further indicates that the tests made by this bureau for 
the respondent were in accordance with fixed and definite specifica- 
tions, and that approval or disapproval was reported to the respond- 
ent in accordance with the results of the tests made. 

Lastly, the complaint charges in substance that respondent furnished 
to converters, manufacturers, and others labels for use on fabrics 
composed in part of rayon and in part of other fibers, which tags or 
labels bore the statement “Crown Tested and Approved Rayon 
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Fabrics,” with the disclosure of fibers other than rayon being on the 
back of the labels and not seen by the purchaser. The tags and labels 
furnished by respondent to converters, manufacturers, and others 
under its “Quality Control Plan” were of a number of types, depending 
upon whether they were to be attached on garments, to a bolt of cloth, 
or to fabric in other forms of packaging. In some instances the dis- 
closure of a fiber content other than rayon was on the same side of 
the tag or label that bore the description “Crown Tested and Approved 
_ Rayon Fabric”; in other instances the disclosure was upon the reverse 
side of the tag or label from that bearing the statement “Rayon 
Fabric”; and in all instances the disclosure was so placed as to be 
readily accessible to purchasers or prospective purchasers of the 
article so tagged or labeled. 


CONCLUSION 


The acts and practices of respondent heretofore found to be false, 
misleading, and deceptive are all to the prejudice of the public and of 
respondent’s competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of respondent, 
testimony and other evidence taken before an examiner of the Com- 
mission theretofore duly designated by it, report of the trial examiner 
and exceptions thereto, briefs in support of and in opposition to the 
complaint, and the oral arguments of counsel, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act: 

It is ordered that respondent, American Viscose Corp., its officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
and distribution of rayon products in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from representing, directly or by implication, that products 
containing rayon fibers or yarn produced by respondent have been 
tested and approved under consumer standards or under standards 
established by any group, organization, or agency which did not in 
fact control the specifications or requirements of such standards. 
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Lt ts further ordered that respondent shall, within 60 days after the 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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JOHN E. HAYNES, TRADING AS ARKANSAS PEANUT 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5503. Complaint, June 20, 1947—Decision, Nov. 1, 1948 , 


Where a corporation engaged in processing, roasting and packing peanuts, and 
in interstate sale and distribution thereof, including certain assortments 
which were so packed and assembled as to involve use of a game of chance, 
gift enterprise, or lottery scheme when sold and distributed to the consuming 
public, a typical assortment consisting of a carton of thirty 5-cent packages, 
described by it as ‘““Chuck-O-Luck Peanuts,’ which displayed the legend “full 
value and you may find 5¢, 10¢, 25¢, 50¢, $1.00,” upon the cartons and pack- 
ages, within a few of which were concealed one of the above named sums— 

Sold such assortments to dealers by whom they were exposed and sold at retail 
to the publie in accordance with the aforesaid sales plan, involving a game 
of chance or sale of chance to procure one of the aforesaid sums; and thereby 

Supplied to and placed in the hands of others the means of conducting lotteries 
in the sale of its product, contrary to established public policy and the 
public interest; 

With the result that many persons were attracted by said sales plan and the 
element of chance involved therein, and were thereby induced to buy and sell 
his said product: 

Held, That such acts and practices were all to the prejudice and injury of the 
public, and constituted unfair acts and practices in commerce. 


Mr. John W. Brookfield, Jr., for the Commission. 
Mr. William P. Smith, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that John E. Haynes, 
an individual trading as Arkansas Peanut Co., hereinafter referred 
to as respondent, has violated the provisions of said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 


ARKANSAS PEANUT CO. aaG 


322 Complaint 


would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrarn 1. Respondent, John E. Haynes, is an individual trad- 
ing and doing business as the Arkansas Peanut Co., with his princi- 
pal office and place of business located at 327 Ouichita Avenue, Hot 
Springs, Ark. Respondent is now, and for several years last. past 
has been, engaged in processing, roasting, and packing peanuts and 
in the sale and distribution thereof to dealers. Respondent causes 
and has caused his said peanuts, when sold, to be shipped or trans- 
ported from his aforesaid principal place of business in the State of 
Arkansas to purchasers thereof at their various points of location 
in the various States of the United States and in the District of Co- 
lumbia. There is now, and has been for several years last past, a 
course of trade by said respondent in such peanuts in commerce be- 
tween and among the various States of the United States and the 
District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, the respondent sells and has sold to dealers certain 
assortments of said peanuts so packed and assembled as to involve the 
use of a game of chance, gift enterprise or lottery scheme when sold 
and distributed to the purchasing and consuming public. 

One of said assortments of peanuts is composed of a number of 
small packages of peanuts which retail to the consuming public at 
5 cents per package. This assortment is designated by respondent 
as “Chuck-O-Luck Peanuts.” Thirty of said packages of peanuts 
are packed ina carton. Printed on each of the packages and the carton 
is the following legend: 


Full value and you may find 5¢, 10¢, 25¢, 50¢, $1.00 


Sealed within a small number of said 5-cent packages is either 
5, 10, 25, 50 cents, or $1, but ultimate purchasers cannot ascertain 
which packages contain one of the above-named sums until a se- 
lection and purchase has been made and the individual package 
opened. The aforesaid purchasers of said individual packages of 
peanuts who procure one of said sums of money thus procure the 
same wholly by lot or chance. 

Respondent sells and distributes various assortments of peanuts 
involving the chance or lot feature as aforesaid, but the sales plan in 
connection with each of said assortments is similar to the one herein- 
above described, varying only in detail. 
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Par. 3. Retail dealers who directly or indirectly purchase respond- 
ent’s said peanuts expose and sell the same to the purchasing public 
in accordance with the sales plan aforesaid. Respondent thus sup- 
plies to, and places in the hands of, others the means of conducting 
lotteries in the sale of his product in accordance with the sales plans 
hereinabove set forth. The use by respondent of said sales plan or 
method in the sale of his peanuts, and the sale of said peanuts by and 
through the use thereof, and by the aid of said sales plan or method 
is a practice of a sort which is contrary to an established public policy 
of the Government of the United States. 

Par. 4. The sale of peanuts to the purchasing public in the manner 
above alleged involves a game of chance, gift, enterprise; or lottery to 
procure one of the said sums of money, and many persons are at- 
tracted by said sales plan or method used by respondent, and the ele- 
ment of chance involved therein, and are thereby, induced to buy and 
sell respondent’s peanuts. 

The use by respondent of a sales plan or method involving distri- 
bution of merchandise by means of chance, lottery, or gift enterprise 
is contrary to the public interest and constitutes unfair acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 5. The aforesaid: acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 20, 1947, issued and subse- 
quently served its complaint in this proceeding upon respondent, John 
KE. Haynes, an individual trading as Arkansas Peanut Co., charging 
him with the use of unfair acts and practices in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondent’s answer, the Commission, by order 
entered herein, granted respondent’s motion for permission to with- 
draw said answer and to substitute therefor an answer admitting all 
the material allegations of fact set forth in said complaint and waiv- 
ing all intervening procedure and further hearing as to said facts, 
which substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on said complaint and substitute answer; and the 
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Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, John E. Haynes, is an individual trading 
.and doing business as the Arkansas Peanut Co., with his principal 
office and place of business at 327 Ouachita Avenue, Hot Springs, Ark. 
He is now, and for several years last past has been, engaged in proc- 
essing, roasting, and packing peanuts and in the sale and distribution 
thereof to dealers. 

Par, 2. In the course and conduct of his said business, respondent 
causes, and has caused, his said peanuts, when sold, to be shipped or 
transported from his place of business in the State of Arkansas to 
purchasers thereof at their various points of location in other States 
of the United States and in the District of Columbia, and maintains, 
and has maintained, a course of trade in said peanuts in commerce 
between and among various States of the United States and in the 
District of Columbia. 

Par. 3. In carrying on his business as aforesaid, respondent sells, 
and has sold, to dealers certain assortments of peanuts so packed and 
assembled as to involve the use of a game of chance, gift enterprise, or 
lottery scheme when sold and distributed to the purchasing and con- 
suming public. One of the assortments of peanuts thus sold by re- 
spondent is composed of a number of small packages of peanuts which 
retail to the consuming public at 5¢ per package. This assortment, 
consisting of thirty of such packages of peanuts packed in a carton, 
is designated by respondent as “Chuck-O-Luck Peanuts.” Printed on 
each of the packages and upon the carton is the following: 


Full Value and You May Find 5¢ 10¢ 25¢ 50¢ $1.00 


Sealed within a small number of the 5-cent packages is 5, 10, 25, 
50 cents, or $1. Ultimate purchases of such 5-cent packages cannot 
ascertain which of the packages contain one of the above-named sums 
of money until a selection and purchase has been made and the pack- 
age opened. Purchasers of the said packages of peanuts who procure 
one of said sums of money thus procure it wholly by lot or chance. 
Respondent also sells and distributes various other assortments of 
peanuts involving the chance or lot feature, as aforesaid, but the sales 
plan used in connection with each of said assortments is similar to the 
one just described and varies only in detail. 
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Par. 4. Retail dealers who directly or indirectly purchase respond- 
ent’s said assortment of peanuts expose and sell the same to the pur- 
chasing public in accordance with the sales plans heretofore described. 
Respondent thus supplies to and places’in the hands of others the 
means of conducting lotteries in the sale of his product in accordance 
with such sales plans. The use by respondent of such plans or methods 
in the sale of his peanuts, and the sale of such peanuts by and through 
or with the aid of such sales plans or methods, is a practice contrary 
to an established public policy of the Government of the United States. 

Par. 5. The sale of peanuts to the purchasing public in the aforesaid 
manner involves a game of chance, gift enterprise, or lottery to procure 
one of the said sums of money, and many persons are attracted by said 
sales plan or methods and the element of chance involved therein and 
are thereby induced to buy and sell respondent’s peanuts. The use by 
respondent of sales plans or methods involving distribution of mer- 
chandise by means of chance, lottery, or gift enterprise is contrary 
to the public interest. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the 
prejudice and injury of the public and constitute unfair acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of respondent, in which answer respondent admits all the material 
allegations of fact set forth in the complaint and waives all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, 'That respondent, John E. Haynes, an individual 
trading as Arkansas Peanut Co., or under any other name, his repre- 
sentatives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, and dis- 
tribution of peanuts or other merchandise in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Selling or distributing peanuts or other merchandise so packed 
or assembled that sales of such merchandise to the public are to be 
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made or, due to the manner in which such merchandise is packed and 
assembled at the time it is sold by respondent, may be made by means 
of a game of chance, gift enterprise, or lottery scheme. 

2. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

lt is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE MatTTer OF 
MORTON SALT COMPANY 


MODIFIED CEASE AND DESIST ORDER 
Docket 4319. Nov. 2, 1948 


Modified order, in proceeding in question, in which (1) the original findings as 
to the facts, conclusion, and order to cease and desist issued on July 28, 1944, 
39 F. T. ©. 35; (2) modified findings and order, following remand .of the 
case by the Circuit Court of Appeals for further consideration of the Com- 
mission, issued on April 14, 1945, 40 F. T. C. 388; and (8) the Circuit Court 
of Appeals on July 8, 1948, 45 F. T. C., entered a final decree further modify- 
ing the aforesaid order to cease and desist, pursuant to the opinion an- 
nounced on May 38, 1948, by the Supreme Court of the United States, 334 
U.S. 37, 44 F. T. C. 1499. 

Requiring respondent, its officers, etc., in the sale of its “Free Running Table 
Salt, plain or iodized” or other grades of table salt in commerce, to cease 
and desist from discriminating directly or indirectly in the price of such 
products of like grade and quality as among wholesale or retail dealers pur- 
chasing said salt when the differences in price are not justified by difference 
in cost of manufacture, sale, or delivery, resulting from differing methods or 
quantities in which such products are sold or delivered, as in said order 
in detail below set forth. 

Before Mr. James A. Purcell, trial examiner. 
Mr. Donovan R. Divet for the Commission. 


Ucbride & Baker, of Chicago, Il., for respondent. 


Mopiriep Orper Tro CrEasEe AND Desist 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondent, 
testimony, and other evidence in support of the allegations of said 
complaint and in opposition thereto taken before a trial examiner of 
the Commission theretofore duly designated by it, report of the trial 
examiner upon the evidence and exceptions filed thereto, briefs in 
support of the complaint and in opposition thereto, and oral argu- 
ment of counsel, the Commission, having considered the matter, made 
and issued its findings as to the facts, conclusion, and order to cease 
and desist on July 28, 1944; 

Thereafter, said cause was remanded by the Circuit Court of Ap- 
peals for the further consideration of the Commission, and the Com- 
mission, having reconsidered the matter and the record herein, made 
and issued on April 14, 1945, its modified findings as to the facts, its 
conclusion that respondent has violated the provisions of subsection 
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(a) of section 2 of an act of Congress entitled, “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (Clayton Act), as amended 
by an act approved June 19, 1936 (Robinson-Patman Act), and its 
order to cease and desist; and 

The Circuit Court of Appeals having, on July 8, 1948, entered a final 
decree further modifying the aforesaid order to cease and desist, pur- 
suant to the opinion announced on May 8, 1948, by the Supreme Court 
of the United States: 

Now therefore it is hereby ordered, That respondent, Morton Salt 
Co., a corporation, and its officers, representatives, agents, and em- 
ployees, directly or through any corporate or other device in the sale 
of Morton’s Free Running Table Salt, plain or iodized, or other grades 
of table salt in commerce as “commerce” is defined in the aforesaid 
Clayton Act, do forthwith cease and desist from discriminating di- 
rectly or indirectly in the price of such products of like grade and 
quality as among wholesale or retail dealers purchasing said salt when 
the differences in price are not justified by difference in the cost of 
manufacture, sale, or delivery, resulting from differing methods or 
quantities in which such products are sold or delivered, 

(a) By selling such products to some wholesalers thereof at prices 
different from the prices charged other wholesalers who, in fact, com- 
pete in the sale and distribution of such products. ' 

(6) By selling such products to some retailers thereof at prices 
different from the prices charged other retailers who, in fact, com- 
pete in the sale and distribution of such products. 

(c) By selling such products to any retailer at prices lower than 
prices charged wholesalers whose customers compete with such retailer. 

For the purpose of comparison, the term “price” as used in this order 
takes into account discounts, rebates, allowances, and other terms and 
conditions of sale. 
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In THE Marrer oF 


THE UNIVIS LENS COMPANY AND THE UNIVIS LENS 
CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPF. 26, 19 iy 


Docket 5351. Complaint, Apr. 22, 1946’—Decision, Nov. 12, 1948 


All bifocal lenses in common use today are based on the same general principle 
and consist of a spectacle lens for use in distance vision, into a portion of 
which there has been inserted a small lens segment designed to correct 
the vision for close work, and the question as to which of the various shapes 
and sizes of said reading segments is best adapted for any given individual 
depends upon a number of circumstances, one of the most important of which 
is the occupation or activity in which the individual is to engage when 
wearing the glasses. 


Where a corporation engaged in the manufacture, sale, and distribution in com- 
merce of its “Univis 2-Way Lenses” and “Univis 3-Way Lenses,” together 
with its patent-owning and advertising subsidiary, in competition with 
others similarly engaged in the sale of multifocal lenses, including lenses 
in which the bifocal segments had rolled or rounded tops instead of the 
straight top made use of by said corporation and its subsidiary; through 
advertising statements and depictions in magazines and other publications— 

(a) Falsely represented that the user of spectacles made with round top reading 
segments must tilt his head and otherwise assume an unnatural, uncom- 
fortable and conspicuous head position in order to read through said round 
top bifocals, whereas the user of their spectacles with the flat top reading 
segments, when reading, maintained his head in a natural, comfortable, and 
inconspicuous position ; 

(0) Falsely represented that said competitive lenses caused distress, discomfort 
and eyestrain and gave the wearer an aged and conspicuous look, while the 
opposite was true of the user of spectacles made with their lenses; and 

(c) Falsely represented that in the round top bifocal lenses the line of demarea- 
tion between the reading segment and the distance vision segment was more 
conspicuous than the corresponding line in their straight top bifocals; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that their representations were 
true and into the purchase of substantial quantities of their lenses; whereby 
trade was unfairly diverted to them from their competitors and substantial 
injury was done to said competitors in the sale of their products in commerce: 

Held, That such acts and practices, as above set forth, were all to the prejudice 
and injury of their competitors and constituted unfair methods of compe- 
tition in commerce. 


1 Amended. 
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Before Mr. Andrew B. Duvall, trial examiner. 

Mr, Clark Nichols for the Commission. 

Covington, Burling, Rublee, Acheson & Shorb, of Washington, D.C., 
and Smith, Schnacke & Compton, of Dayton, Ohi, for respondents. 


AMENDED CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Univis Lens Co., 
a corporation, and Univis Corp., a corporation, hereinafter referréd to 
as respondents, have violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacrarH 1. Respondent, the Univis Lens Co., is a corporation 
existing under the laws of the State of Ohio, and respondent, Univis 
Corp., is a corporation existing under the laws of the State of Dela- 
ware. The latter corporation is wholly owned subsidiary of the for- 
mer. Both of said respondents have their principal place of business 
at 401 Leo Street, in Dayton, Ohio. 

Par. 2. Respondents are now, and for more than 1 year last past 
have been engaged in the sale and distribution of bifocal optical lenses. 
Among the lenses so sold and distributed are those designated as 
“Univis 2-Way Lenses” and “Univis 3-Way Lenses.” Respondents 
cause said lenses, when sold, to be transported from their place of busi- 
ness in the State of Ohio to purchasers thereof located in the various 
States of the United States and in the District of Columbia. 

Respondents at all times mentioned herein have maintained a course 
of trade in said lenses in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, respondents 
have been and now are in substantial competition with other corpora- 
tions and with firms, partnerships, and individuals engaged in the 
sale of similar lenses, in commerce, designed for the same general uses 
and purposes as the lenses sold by the respondents and particularly 
with those engaged in the sale of lenses in which the bifocal segment 
has a round or rounded top. 

Par. 4. In the course and conduct of their said business, said re- 
spondents, in soliciting the sale of and in selling their said products in 
commerce, have adopted and followed, and now follow, a course of 
action designed to and having the effect of disparaging the products 
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of their competitors. In various forms of advertising matter, dis- 
seminated in commerce, respondents, by depictions and statements, 
purport to illustrate the difference between their lenses and those of 
their competitors. Such illustrations inelude depictions of persons 
wearing eyeglasses fitted with Univis lenses the reading segments of 
which have flat tops, and of persons wearing eyeglasses fitted with 
bifocal lenses having round top reading segments. In such depictions 
the heads of the wearers of the Univis lenses appear in a natural, 
comfortable position and having pleased expressions on their faces, 
while the heads of the wearers of bifocals having round top reading 
segments are tilted back in an unnatural and uncomfortable manner 
and their countenances appear distressed and eyes strained. In con- 
nection therewith statements such as “Conspicuous with aging round- 
seg bifocals” and “Inconspicuous. Still young with Univis 2-Way 
Lenses” appear. In many of such depictions the “Univis Lenses” show 
no dividing line between the reading segments and the remainder of 
the lenses and in certain advertisements the aforesaid depictions are 
followed by the statement “ROUND-TOP SEGMENT BIFOCALS— 
Unnatural—Uncomfortable—Conspicuous! UNIVIS 2-Way Lenses— 
Natural—Comfortable—Inconspicuous !” 

Par. 5. Through the use of the words, statements, and depicitions 
appearing in the advertising matter aforesaid respondents represent 
that the user of glasses made up with competitive bifocal lenses with 
round top reading segments, must tilt his head and otherwise assume 
an unnatural and uncomfortable position in order to use such lenses 
to advantage and that the contrary is true as to a user of glasses made 
up with respondents’ said lenses; that the use of said competitive lenses 
causes distress, discomfort, and eye strain and gives the wearer an 
aged and conspicuous look while the opposite is true with respect to 
the user of glasses made up with respondents’ lenses; that in such 
competitive lenses the line of demarcation between the top of the read- 
ing segment and the distance segment is more conspicuous than the 
similar line in respondents’ lenses and therefore less desirable. 

Par. 6. The representations and depictions, used and disseminated 
by respondents as aforesaid, are grossly exaggerated, false and mis- 
leading, and constitute disparagement of competitive products. In 
truth and in fact, all of the bifocal lenses in common use today, in- 
cluding the Univis bifocal lenses and the bifocal lenses distributed by 
competitors, are based on the same general principle and consist of a 
spectacle lens for use in distant vision, into a portion of which a 
smaller lens segment, designed to correct the wearer’s vision for read- 
ing and other close work, has been cemented, fused, or ground. These 
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smaller reading segments are of various shapes and sizes and are 
located in various positions on the larger distance portion of the lens 
but usually in the lower half of the distance portion. Some of the 
reading segments are complete circles; others represent larger or 
smaller segments of a circle and are so placed on the complete lens that 
the upper part of the reading segment is round; in still other bifocal 
lenses the reading segment appears as a circle, the upper portion of 
which has been cut away. The Univis bifocal lens is of this latter 
type and in the Univis lens the top of the reading segment is straight. 

Each of these various sizes and shapes of reading segments in bifocal 
lenses has its advantages, and the question as to which is best 
adapted for any given individual depends upon a number of circum- 
stances, one of the most important of which is the occupation or ac- 
tivity in which the individual is to engage when wearing the bifocal 
glasses. Users of glasses with properly fitted and adapted bifocal 
lenses with round top reading segments are not required to tilt the 
head or to assume an unnatural or uncomfortable position in order to 
use such lenses to advantage in their customary and usual activities 
nor will the user of glasses with such lenses suffer distress, discomfort, 
or eye strain. The same is true with respect to those individuals whose 
optical needs can be met by the use of glasses with Univis bifocal 
lenses. The appearance of users of properly fitted and designed bifocal 
lenses with round top reading segments, insofar as an indication of 
age or conspicuousness is concerned, is no different than when 
respondents’ lenses are used. 

The line of demarcation between the top of the round top reading 
segment and the distance segment in competitive lenses is not more 
conspicuous than the similar line in respondents’ lenses and is not less 
desirable from that standpoint. 

Par. 7. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations, and depictions, has had and 
now has the capacity and tendency to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that said statements, representations, and depictions are true 
and into the purchase of substantial quantities of respondents’ lenses, 
in commerce, in preference to the lenses sold by their competitors in 
commerce. Asa result thereof, trade has been unfairly diverted to the 
respondents from their competitors. In consequence thereof, substan- 
tial injury has been and is being done to respondents’ competitors in 
commerce. 
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Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce, 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Finpincs As TO THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 3, 1945, issued and subse- 
quently served on the respondents named in the caption hereof its com- 
plaint, charging said respondents with the use of unfair methods of 
competition in commerce and unfair and deceptive acts and practices 
in commerce in violation of the provisions of that act. On August 30, 
1945, the respondents filed their joint answer to said complaint, in 
which they admitted in part and denied in part the allegations thereof. 
Richard P. Whiteley, assistant chief counsel of the Commission, hav- 
ing thereafter moved the Commission to issue an amended complaint 
against said respondents, the Commission on April 22, 1946, issued and, 
on April 25, 1946, served on the respondents its amended complaint, 
charging said respondents with the use of unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in com- 
merce in violation of the provisions of the Federal Trade Commission 
Act. On May 14, 1946, the respondents filed their joint answer to said 
amended complaint, admitting in part and denying in part the alle- 
gations thereof. 

A trial examiner of the Commission was thereafter designated by the 
Commission to take testimony and receive evidence insupport of and 
in opposition to the allegations of the amended complaint, and on May 
19, 1947, a hearing was convened in Dayton, Ohio, for this purpose. 
The respondents, by their counsel, appeared at said hearing and re- 
quested permission to withdraw their previously filed answer to the 
amended complaint and to file in lieu thereof an amended answer in 
which they would admit, with certain minor exceptions, all of the ma- 
terial allegations of said amended complaint, and this request was 
granted and the amended answer was accordingly received and filed. 

Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission upon the amended complaint, the respondents’ 
amended answer thereto, certain testimony and other evidence taken 
before the trial examiner, the trial examiner’s recommended decision 
and brief of counsel in support of the complaint (counsel for the re- 
spondents having filed no brief and no request for oral argument hav- 
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ing been made) ; and the Commission, having fully considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, the Univis Lens Co., is a corporation 
organized and existing under the laws of the State of Ohio, with its 
principal place of business located at 401 Leo Street, in Dayton, Ohio. 

The respondent, the Univis Corp., is a corporation organized and 
existing under the laws of the State of Delaware with its principal 
place of business also located at 401 Leo Street, in Dayton, Ohio. This 
respondent is a wholly owned subsidiary of and has the same officers, 
at least in part, as respondent the Univis Lens Co. 

Par. 2. The Univis Lens Co. is now, and for a number of years last 
past has been, engaged in the manufacture and in the sale and distribu- 
tion of multifocal spectacle lenses. Prior to 1945 the Univis Corp. 
was also so engaged, but since that time this corporation has not actu- 
ally conducted any of the manufacturing or selling operations in con- 
nection with the business. It does hold in its own name certain patent 
rights, however, which are used by the Univis Lens Co. in the manu- 
facture of its lenses, receiving royalties from the Univis Lens Co. on 
sales of products manufactured in accordance with these patents, and 
it does carry on advertising activities in promoting the sale of the 
lenses manufactured by the parent corporation. 

Among the lenses manufactured and sold by the Univis Lens Co. 
are those designated as “Univis 2-Way Lenses” and “Univis 3-Way 
Lenses.” These products, when sold, are transported from the re- 
spondent’s place of business in Dayton, Ohio, to the purchasers thereof 
located in the various States of the United States other than Ohio 
and in the District of Columbia. Both respondents prior to 1945 
maintained, and respondent the Univis Lens Co. since 1945 has con- 
tinued to maintain, a constant course of trade in said lenses in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of their business as aforesaid, the 
respondents have been and are now in substantial competition with 
other corporations and with firms, partnerships and individuals also 
engaged in the sale of multifocal lenses, in commerce, designed for the 
same general uses and purposes as the lenses sold by the Univis Lens 
Co. Among such competitors of the respondents are those engaged in 
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the sale of lenses in which the bifocal segments thereof have round or 
rounded tops. 

Par. 4. In soliciting the sale of and selling their products in com- 
merce, the respondents have disseminated advertising matter in maga- 
zines and other publications through the United States mails, and 
otherwise, by depictions and ‘statements purporting to illustrate the 
difference between their lenses and those of their competitors. Such 
illustrations have included depictions of persons wearing eyeglasses 
fitted with Univis bifocal lenses, the reading segments of which have 
flat tops, and of persons wearing eyeglasses fitted with bifocal lenses 
having round top reading segments. In such depictions the heads of 
the wearers of the Univis lenses have appeared in a natural and com- 
fortable position, with pleased expressions on their faces, while the 
heads of the wearers of bifocals having round top reading segments 
have been tilted back in an unnatural and uncomfortable manner and 
their countenances have appeared distressed and their eyes strained. 
In printed matter near said pictures, statements have appeared as 
follows: 


Conspicuous with aging, round-seg. bifocals. 

Inconspicuous. Still young with Univis 2-Way Lenses. 

ROUND TOP SEGMENT BIFOCALS—Unnatural—Uncomfortable—Conspicu- 
ous! 

UNIVIS 2-WAY LENSES—Natural—Comfortable—Inconspicuous. 


In many of such depictions the Univis lenses have showed no divid- 
ing line between the reading segments and the distance vision segments. 

Par. 5. Through the use of the words, statements, and depictions 
appearing in such advertising matter, the respondents have represented 
that the user of spectacles made with round-top reading segments must 
tilt his head and otherwise assume an unnatural, uncomfortable, and 
conspicuous head position in order to read through said round top 
bifocals, whereas the user of respondents’ spectacles with the flat top 
reading segments, when reading, maintains his head in a natural, com- 
fortable, and inconspicuous position; that said competitive lenses 
cause distress, discomfort, and eyestrain and give the wearer an aged 
and conspicuous look, while the opposite is true of the user of spec- 
tacles made up with the respondents’ lenses; and that in the round-top 
bifocal lenses the line of demarcation between the reading segment and 
the distance vision segment is more conspicuous than the corresponding 
line in the Univis straight top bifocals. 

Par. 6. The facts are that all of the bifocal lenses in common use 
today, including the Univis bifocal lenses and the bifocal lenses dis- 
tributed by the respondents’ competitors, are based on the same general 
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principle and consists of a spectacle lens for use in distance vision, into 
a portion of which a small lens segment, designed to correct the wearer’s 
vision for reading and other close work, has been cemented, fused, or 
ground. These smaller reading segments are of various shapes and 
sizes and are located in various portions on the larger, distance, por- 
tions of the lens, but usually on the lower half of the distance portion. 
Some of the reading segments are complete circles; others represent 
larger or small segments of a circle and are so placed on the complete 
lens that the upper part of the reading segment is round; in still other 
bifocal lenses the reading segment appears as a circle, the upper portion 
of which has been cut away. The Univis bifocal lens is of this latter 
type, and in the Univis lens the top of the reading segment is straight. 
Each of these various sizes and shapes of reading segments in bifocal 
lenses has its advantages, and the question as to which is best adapted 
for any given individual depends upon a number of circumstances, 
one of the most important of which is the occupation or activity in 
which the individual is to engage when wearing the bifocal glasses. 

Par. 7. Users of round-top reading segments are not required to tilt 
their heads or to assume unnatural or uncomfortable positions in order 
to use such lenses to advantage in their customary and usual activities, 
nor will the users of glasses with such lenses suffer distress, discomfort, 
or eyestrain. The same is true with respect to those individuals whose 
optical needs can be met by the use of glasses with Univis bifocal 
lenses. The appearance of users of properly fitted and designed bi- 
focal lenses with round-top reading segments, insofar as an indica- 
tion of age or conspicuousness is concerned, is no different than when 
respondents’ lenses are used. 

Par. 8. The lens of demarcation between the tops of the round-top 
reading segments and the distance segments in competitive lenses are 
not more conspicuous than the corresponding lines in respondents’ 
lenses and such competitive lenses are not less desirable from that 
standpoint. 

Par 9. The Commission therefore finds that the statements and 
representations made by the respondents as aforesaid were mislead- 
ing and deceptive. 

Par. 10. The use by the respondents of said false and deceptive 
statements and representations has had the tendency and capacity 
to mislead and deceive a substantial portion of the puchasing public 
into the erroneous and mistaken belief that the respondents’ represen- 
tations were true and into the purchase of substantial quantities of the 
respondents’ lenses. As a result thereof, trade has been unfairly 
diverted to the respondents from their competitors, and substantial in- 
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jury had been done to the respondents’ competitors in the sale of their 
products in commerce. 


CONCLUSION 


The acts and practices of the respondents, the. Univis Lens Co. and 
the Univis Corp., as herein found, were all to the prejudice and in- 
jury of the public and of the respondents’ competitors and constituted 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the respondents’ 
amended answer thereto, testimony, and other evidence in support of 
and in opposition to the amended complaint taken before a trial exam- 
iner of the Commission theretofore duly designated by it, and trial 
examiner’s recommended decision, and brief of counsel in support of 
the amended complaint (no brief having been filed on behalf of the 
respondents and no request for oral argument having been made) ; and 
the Commission, having made its findings as to the facts and its con- 
clusion that the respondents have violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That the corporate respondents, the Univis Lens Co., 
and the Univis Corp., and their respective officers, agents, representa- 
tives, and employees, in connection with the offering for sale, sale, or 
distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of multifocal spectacle lenses, do forthwith 
cease and desist from: 

1. Representing, by picturizations or otherwise, that the user of bi- 
focal lenses with round-top reading segments must tilt his head and 
otherwise assume an unnatural and uncomfortable position in order 
to use such lenses to advantage. 

2. Representing, directly or by implication, that round-top read- 
ing segments of bifocal lenses cause distress, discomfort, or eyestrain. 

3. Representing, directly or by implication, that the lines of demar- 
cation between the tops of the reading segments and the distance seg- 
ments in round-top bifocals are more conspicuous that the correspond- 
ing lines in the respondent’s flat-top bifocal lenses. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 


In writing setting forth in detail the manner and form in which they 
have complied with this order. 
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BEN BRAUDE TRADING AS SALES STIMULATORS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4982. Complaint, June 21, 1943—Decision, Nov. 18, 1948 


Where the words “Lady Esther’ had been used continuously since 1915 by 


a company thus named and by its predecessor in interest as a trade-mark 
for cosmetic and related products made and sold by it; said words had been 
registered for such purpose in 1921 and said company had spent $18,000,000 
in advertising its products between January 1, 1922, and June 1944; products 
bearing said trade-mark “Lady Esther’ had been known and described for 
many years as the products of the company above referred to; and said 
products, distributed over the entire United States, enjoyed a wide and 
favorable reputation among the members of the purchasing public and were 
recognized as products of superior quality and performance; and 


Thereafter an individual engaged since 1916 in the wholesale jewelry business, 


(a) 


(b) 


and since about 1927 in the interstate sale and distribution of its ‘Sales 
Stimulator Plan,” which consisted of advertising circulars, display cards, 
other literature, and punch cards, and sets of tableware for use as premium 
merchandise in connection with the operation of the plan, which he sold to 
jobbers and retailers, including, principally, grocers, gasoline filling station 
operators, and similar small-business men, and under which their respective 
customers became entitled, after purchases aggregating $5, as evidenced by 
the punch cards given them, to receive a six-piece set of said individual’s 
tableware: 

Made use, since 1935, of the words “Lady Hsther’—which he later regis- 
tered—as a brand name or trade-mark for his said tableware, causing the 
words “Lady BHsther silverplate” to be stamped on the individual articles 
thereof from 1935 to 1940, and, in 1940 and 1941, making use of the words 
“Lady Esther Design Silverplate” and 

Made use of the aforesaid words in his circulars and other advertising litera- 
ture distributed among the purchasing public and the jobbers, wholesalers, 
and retailers for distribution by them to the public through such statements 
as “FREE FAMOUS LADY ESTHER SIVERWARE GUARANTEED FOR 
15 YEARS. Ask us how to get it.” LADY ESTHER SILVERWARE CAM- 
PAIGN GUARANTEE LADY ESTHER SILVERWARDH PLATE. Each Sil- 
verware Piece Stamped LADY ESTHER is hereby GUARANTEED to Give 
Satisfactory Service * * * Get this Beautiful LADY ESTHER Design 
SILVERWARE SET GUARANTEED”, etc. ; 


Notwithstanding the fact neither said plan nor tableware were the plan or the 


product of said company; said ware was neither made nor guaranteed by 
it; there was no connection whatever between said individual or his business 
and that of said company; his tableware was not of the quality and did not 
give the performance which the purchasing public ordinarily expected to 
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receive in buying products made and sold by said company ; and implication 
they were of such quality and would give such performance arising out of 
his use of said trade-mark was false and deceptive ; 

With the result that the purchasing public was confused and misled as to the 
origin, value, and quality thereof; and many of the public, by reason of its 
long familiarity with said trade-mark, and its association thereof with such 
company, were caused to believe that said preducts were made by and were 
those of the aforesaid company, and were vouched for and backed by its 
guarantee and were of superior quality and performance ; and with the effect 
of placing in the hands of unscrupulous dealers the means whereby they 
might further mislead and deceive purchasers into the belief that his products 
were those of aforesaid company: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 

Before Mr. John L. Hornor and Mr. Arthur F. Thomas, trial 
examiners. 


Mr. John M. Russell for the Commission. 
Mr. Henry Junge, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act . 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Ben Braude, an in- 
dividual trading as Sales Stimulators, hereinafter referred to as re- 
spondent, has violated the provisions of said act and it appearing to 
the Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as ronowe: 

Paracrapu 1. Respondent, Ben Braude, is an indivachial trading as 
Sales Stimulators, having his principal offic at 337 West Madison 
Street, in the city of Chicago, State of Illinois. 

Par. 2. Respondent is now and for many years last past has been 
engaged in the sale and distribution of a sales stimulator plan and 
device, including among other things, circulars, display cards, so- 
called guarantees and other advertising material, and in the sale and. 
distribution of tableware and other products which are used as pre- 
mium merchandise in connection with the operation of said sales plan. 
Respondent sells his said sales plan, and merchandise to retail and 
wholesale dealers and other purchasers. Respondent causes said sales 
plan and merchandise, when sold, to be transported from his said place 
of business and the factories in which said merchandise is manufac- 
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tured at Wallingford, Conn., and Lambertville, N. J., to the purchasers 
thereof, many of whom are located in various States of the United 
States other than the State of origin of said shipments. Respondent 
maintains and at all times mentioned herein has maintained a course 
cf trade in said sales plan and merchandise sold and distributed in 
connection therewith, as aforesaid in commerce among and between the 
various States of the United States and the District of Columbia. 

Par. 3. The said sales stimulator plan which is sold and distributed 
by respondent as aforesaid includes, among other things, a number of 
punch cards which are placed by respondent directly or through his 
salesmen and agents in the hands of retail and wholesale dealers for 
distribution and which are distributed by them to their customers and 
prospective customers who are members of the purchasing public. 
Said cards have printed thereon “5,” “10,” “25,” “50,” etc., and as mer- 
chandise is purchased by their holders, said dealers punch in said cards 
the figure representing the price of the merchandise so purchased. 
The figures on said cards aggregate the sum of $5 or other sums and 
when the dealer’s customer has purchased merchandise in said amount 
the customer is entitled, upon paying an additional 60 cents, to receive 
a six-piece set of respondent’s said tableware. 

Par. 4. Respondent, commencing in about 1935 and constantly for 
more than 2 years last past, has been engaged in carrying out a scheme 
to confuse and deceive the purchasing public, said salesmen and deal- 
ers and caused them to believe his said sales plan, tableware, and 
other merchandise are the products of Lady Esther, Ltd., a corpora- 
tion long established and well and favorably known to the purchasing 
public and whose products designated by the name, mark, or brand 
“Lady Esther” are generally known by the purchasing public to be of 
superior quality, workmanship, and performance. 

In furtherance of said scheme respondent has issued false and fic- 
titious guarantees of his said merchandise and adopted and used the 
name Lady Esther as a trade name, mark, and brand for his said mer- 
chandise to designate the source and origin of manufacture thereof. 

In the course and conduct of his aforesaid business for the purpose 
of carrying out said scheme and of inducing directly and indirectly 
the purchase of his said products respondent has caused the words 
“Lady Esther Silver Plate” to be stamped or branded on certain 
articles of his said merchandise and the words “Lady Esther Design 
Silver Plate” to be similarly impressed on certain other articles thereof 
and has published, circulated, and distributed among the purchasing 
public and to dealers for distribution by them to the purchasing 
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public throughout the several States of the United States and in the 
District of Columbia, advertisements on display cards, punch cards, 
and in circulars in which said name and false and fictitious guarantees 
are featured. 

Among and typical of the false stat dviSnt and dopresen dion’ con- 
tained in said advertisements disseminated, and cause to be dissemi- 
nated as aforesaid, are the following: 


FAMOUS LADY ESTHER SILVERWARE 
Genuine Silver Plate 
Guaranteed for 15 years 


LADY ESTHER SILVERWARE CAMPAIGN 
GUARANTEE 


LADY ESTHER PATTERN SILVER PLATE 
Hach Silverware piece stamped 


LADY ESTHER is hereby GUARANTEED to 
give satisfactory service in ordinary 
table use for a period of 15 years. 


Get this Beautiful LADY ESTHER 
design SILVERWARE SET 


Par. 5. Through the said statements and representations and other 
statements and representations similar thereto not set out herein made 
by the respondent and others at his instance and direction all of which 
purport to be descriptive of the source, origin, and value of respond- 
ent’s said merchandise and of the quality of the materials and work- 
manship entering into its construction and of its performance, dura- 
bility and life, and of said so-called guarantee and of the reputation 
and responsibility of the concern selling and guaranteeing same, re- 
spondent represents directly or by implication that said merchandise 
is manufactured, owned, and offered for sale by Lady Esther, Ltd.; 
that it has authorized and consented to its said trade name Lady Esther 
being used in selling said sales plan and merchandise; that Lady 
Esther, Ltd., guarantees to indemnify any purchaser of said mer- 
chandise if it fails to meet any of the expressed or implied representa- 
tions made by respondent concerning same; that said merchandise is 
of superior quality, workmanship, and performance; that said sets of 
table silverware are worth far more than 60 cents. 

Par. 6. The foregoing statements and representations are false, 
deceptive, and misleading. The said sales plan and merchandise sold 
in connection therewith are not the plan or product of Lady Esther, 
Ltd., or manufactured or sold by it; the respondent’s use of the name 
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Lady Esther is without the authorization or consent of said legal 
owner and user thereof. Lady Esther, Ltd., does not in any way 
guarantee any of said merchandise; said merchandise is of inferior 
quality, workmanship, and performance; said six-piece sets of table 
silverware are not worth more than 60 cents each but are shoddy and 
cost the respondent only about 45 cents a set. 

Par. 7. The true facts are the name Lady Esther is part of the 
corporate name and as stated is the trade name of Lady Esther, Ltd., 
a Chicago concern, which manufactures and sells cosmetic prepara- 
tions. Lady Esther, Ltd. was incorporated in Illinois in 1917 and 
registered the name Lady Esther under the Trade-Marks Act in the 
United States Patent Office in 1917 and has ever since continuously 
used said name as a mark or brand or trade name to designate its 
products which it has extensively advertised, sold, and distributed 
throughout the United States. Products bearing the name Lady 
Esther and known and described as Lady Esther products for many 
years last past have enjoyed a wide and favorable reputation among 
the purchasing public for their superior quality, workmanship, and 
performance and the name Lady Esther has a great monetary good- 
will value to the manufacturer of said products. 

Par. 8. The use by the respondent of the name Lady Esther as 
aforesaid deceives and misleads the public into the belief that re- 
spondent’s said products originate with the well-known and promi- 
nent concern identified in the public mind with the name Lady Esther 
and gives to respondent’s said merchandise a prestige and fictitious 
value in the minds of the purchasing public, said dealers and sales- 
men which it does not merit and would not otherwise have. Pur- 
chasers buy respondent’s said sales-plan tableware and other mer- 
chandise so marked and branded with the name Lady Esther under the 
mistaken and erroneous belief that they are buying the products of 
said well-known and long-established concern whose reputation for 
quality, workmanship, and performance they rely upon and to whom 
such purchasers look for satisfaction in the event of failure of perform- 
ance or defect of quality or workmanship of the products so purchased. 
Many persons have purchased respondent’s aforesaid products under 
the mistaken and erroneous belief induced by respondent’s said use 
of said name Lady Esther that the products so purchased are the 
products manufactured and sold by the well-known and long-estab- 
lished owner and user of said name as a mark or brand to designate 
the products manufactured and sold by it. There is a preference 
among the purchasing public for products manufactured and sold 
by well and favorably known and long-established concerns whose 


344 “FEDERAL TRADE COMMISSION DECISIONS 
Findings 45 F. T. ©. 


products are well-known to the public for their superior quality, work- 
manship, and performance and especially for the product bearing 
the name, mark, and brand Lady Esther adopted and used by the 
respondent as aforesaid. The appropriation and use by the respond- 
ent of the reputation and good will of said name, mark, and brand 
as aforesaid impairs and whittles down the value and effectiveness 
thereof and is at the expense and to the detriment of said concern: 
which has created same. 

Par. 9. The use by the respondent of said name Lady Esther in the 
manner aforesaid as a trade name, mark, or brand to designate its 
sales plan tableware and other merchandise is deceptive and mis- 
leading and has had and now has the capacity and tendency to and 
does deceive and mislead members of the purchasing public into the 
mistaken and erroneous belief that all of the respondent’s said state- 
ments and representations are true. The respondent by the use of 
said name Lady Esther and said alleged guarantees as aforesaid has 
placed in the hands of others who deal in his said products a means 
and instrumentality whereby sellers may mislead and deceive pur- 
chasers into the aforementioned mistaken and erroneous beliefs. As 
a result of the erroneous and mistaken beliefs induced by the re- 
spondent’s said acts, practices, and representations as herein alleged, 
the purchasing public and said dealers have purchased a substantial 
quantity of respondent’s said products in said commerce. As a con- 
sequence thereof substantial injury has been done and is now being 
done by.respondent to the purchasing public and to the reputation and 
good will of said concern in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 10. The aforesaid acts, practices, and methods of the respond- 
ent as herein alleged are all to the prejudice and injury of the public » 
and of said concern and constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Finpines as To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 21, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondent 
Ben Braude, an individual, trading as Sales Stimulators, charging 
said respondent with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of that act. After the 
filing of the respondent’s answer to the complaint, testimony and 
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other evidence in support of and in opposition to the allegations of 
the complaint were introduced before trial examiners of the Commis- 
sion theretofore duly designated by it, and such testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Gonicion upon the complaint, the respondent’s answer, testi- 
mony, and other evidence, the trial examiners’ recommended decision 
and exceptions thereto filed by counsel for the respondent, briefs in 
support of and in opposition to the allegations of the complaint, and 
oral argument of counsel; and the Commission, having duly cen- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Ben Braude, is an individual trading 
under the name Sales Stimulators, with his office and principal place of 
business located at 327 West Madison Street, in the city of ee 
State of Tlinois. 

Par. 2. The respondent, since 1916, has been engaged in the whole- 
sale jewelry business, and since about 1927 in the sale and distribution 
of a plan for the promotion of retail sales termed by the respondent as 
a “sales stimulator plan.” The material for this plan, including 
merchandise sold and used in connection therewith, when sold, is trans- 
ported from the respondent’s place of business in Chicago, Il., and 
from the factories in which the merchandise is manufactured in Con- 
necticut and New Jersey to the purchasers thereof, many of whom are 
located in States other than Illinois, Connecticut, and New Jersey. 
The respondent from 1927 to 1941, inclusive, has maintained a course 
of trade in said sales plan and merchandise sold and used in connection 
therewith in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. The respondent’s sales stimulator plan consists, among other 
things, of advertising circulars, display cards, and other literature, 
punch cards and sets of tableware, which are used as premium mer- 
chandise in connection with the operation of the plan. Said plan is 
sold to jobbers and retail dealers, principally grocers, gasoline filling 
station operations, and similar small-business men. The display cards 
and other advertising literature are displayed in the dealers’ places of 
business and the punch cards, which have printed thereon the figures 
665 99 10. “95.” and “50” to a total of $5, are assigned by the dealers to 
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individual customers and are used by the dealers to keep records of 
such individual customers’ purchases. When a customer has purchased 
from the dealer merchandise sufficient in amount to have all the num- 
bers on his card punched out ($5 of purchases) he is entitled, upon pay- 
ing an additional 59 cents, to receive a six-piece set of the respondent’s 
tableware. 

Par. 4. The respondent, since 1935, has used as a brand name or 
trade-mark for his tableware the words “Lady Esther,” and in 1938 
he caused these words to be registered in the United States Patent 
Office. From 1935 to 1940 he used in his circulars and other adver- 
tising literature, and caused to be stamped on the individual articles 
of his tableware, the words “Lady Esther Silver Plate.” In 1940 and 
1941 the words so used were “Lady Esther Design Silver Plate.” 

In promoting the sale of his tableware, through the sales stimulator 
plan, the respondent caused to be published, circulated, and distributed 
among the purchasing public and to jobbers and wholesale and retail 
dealers, for distribution by them to the public, through the United 
States mails, advertisements of which the following are typical: 


FREE 
FAMOUS LADY ESTHER SILVERWARE 
Genuine Silver Plate 
Guaranteed for fifteen years 
Ask us how to get it. 


LADY ESTHER SILVERWARE 
CAMPAIGN 
GUARANTEE 
LADY ESTHER PATTERN SILVER PLATE 


Each Silverware Piece Stamped 
LADY ESTHER is hereby GUARANTEED 
to Give Satisfactory Service in 
Ordinary Table Use for a Period 
of Fifteen years. 

Get this Beautiful LADY ESTHER 
Design SILVERWARE SET 
Guaranteed for fifteen years 
ONLY 59¢ 
Ask us how to get it. 

Par. 5. The words “Lady Esther” have been used continuously since 
1915 by the Lady Esther Co., Ltd., an Illinois corporation, and its 
predecessor in interest as a trade-mark for cosmetics and related prod- 
ucts which this company manufactures and sells. Such words were 
registered for this purpose in the United States Patent Office in June 
1921. Between January 1, 1922, and June 1944, Lady Esther Co., 
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Lid., spent $18,000,000 in advertising its products, and for many years 
products bearing the trade-mark “Lady Esther” have been known and 
described as the products of the Lady Esther Co., Ltd. The products 
of this company are distributed over the entire United States, enjoy 
a wide and favorable reputation among the members of the purchas- 
ing public, and are recognized as being products of superior quality 
and performance. 

Par. 6. By the use on his products and in his literature of the trade- 
mark “Lady Esther,” the respondent has created in the minds of the 
purchasing public much confusion and misunderstanding as to the 
origin, value, and quality of his products. Because of the public’s long 
familiarity with the trade-mark “Lady Esther,” and the tendency 
of many individual members of the public to associate such trade- 
mark with the Lady Esther Co., Ltd., such members of the public, 
upon seeing the name used on and in connection with the respondent’s 
products, are led to believe that such products are manufactured by 
and are the products of the Lady Esther Co., Ltd. The appearance 
of the trade name on the guarantee which the respondent distributes 
as a part of his sales stimulator plan leads such members of the public 
to further believe that all of the representations made for such prod- 
ucts are vouched for and backed by the guarantee of said Lady Esther 
Co., Ltd. Having used the products of the Lady Esther Co., Ltd., 
and found them to be of superior quality and performance, the mem- 
bers of the public, upon seeing the trade-mark “Lady Esther” used 
in connection with the respondent’s tableware, are led to believe fur- 
ther that said tableware is likewise of superior quality and per- 
formance. 

Par. 7. In all of the above respects the members of the purchasing 
public may be, and often are, misled and deceived as a result of the 
respondent’s practices. The respondent’s sales stimulator plan and 
tableware sold in connection therewith are not the plan or the product 
of the Lady Esther Co., Ltd.; the tableware is neither manufactured 
nor guaranteed by the Lady Esther Co., Ltd., and there is no connection 
whatever between the respondent or his business and the Lady Esther 
Co., Ltd. The respondent’s tableware is not of the quality and will not 
give the performance which the purchasing public ordinarily expects 
to receive in purchasing products manufactured and sold by the Lady 
Esther Co., Ltd., and the implication that they are of such quality and 
will give such performance arising out of the use by the respondent 
of the trade-mark “Lady Esther” is false and deceptive. 

Par. 8. For the reasons and in the respects herein mentioned the 
Commission finds that the use by the respondent of the brand name 
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or trade-mark “Lady Esther” on and in connection with his tableware 
is deceptive and misleading. The respondent's use of said brand name 
or trade-mark on his merchandise and in his advertising literature 
also places in the hands of unscrupulous dealers the means whereby 
such dealers may further mislead and deceive purchasers into the 
belief that the respondent’s products are the products of Lady Esther 
Co., Lid. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, testimony, and other evidence in support of and in opposition 
to the allegations of the complaint taken before trial examiners of the 
Commission theretofore duly designated by it, the trial examiners’ 
recommended decision and exceptions thereto filed by counsel for the 
respondent, briefs and oral argument of counsel; and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade Commis- 
sion Act: 

It is ordered, That the respondent, Ben Braude, individually and 
trading as Sales Stimulators, or trading under any other name, and 
his agents, representatives, and employees, in connection with the 
offering for sale, sale, or distribution of tableware or other merchan- 
dise in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

1. Using or permitting to be used, in his behalf, the word “Lady 
Esther,” either alone or in connection or conjunction with any other 
word or words, on his products or on circulars, display cards, or other 
advertising literature, to describe, designate, or refer to any such 
products. 

2. Representing, either directly or by implication, through the 
use of any word, mark, label, or otherwise, that his products are the 
products of or that they are guaranteed by the Lady Esther Co., Ltd. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form, in which he has 
complied with this order. 7 
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In Toe Marrer or 
LAURIE AND COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26,1914 


Docket 5555. Complaint, May 24, 1948—Decision, Nov. 19, 1948 


Where a corporation engaged in the interstate sale and distribution of push 
ecards and punch boards, including (1) many designed for the sale and 
distribution of specified articles, as explained thereon, under plans whereby 
there was determined by customer’s chance success or failure in securing 
a winning number, whether he received one of said articles at much less 
than the normal retail price, or nothing; and (2) other devices upon which 
the purchasers placed, in the blank spaces provided, instructions of similar 
import, and which were made use of by ultimate purchasers only to sell 
or distribute other merchandise by lot or chance— 

(a) Sold and distributed such devices in commerce to dealers in candy, cig- 
arettes, clocks, razors, cosmetics, clothing, and other merchandise, who 
assembled the articles and devices and sold the combinations to retail 
dealers who exposed and sold them to the purchasing public in accordance 
with aforesaid sales plan; and 

Where said corporation packed and assembled knives, watches, etc., for sale 
by chance to purchasing public, typical assortment consisting of a number 
of knives and a punch board for use in their sale and distribution under a 
plan whereby the success or failure of the purchaser in securing certain 
numbers determined whether he received for the 5 cents paid, a knife, a 
package of cigarettes, or nothing— 

(b) Sold such assortments to dealers, by whom, whether as direct or indirect 
purchasers, they were exposed and sold at retail to the purchasing public 
in accordance with the aforesaid lottery plan; and thereby, 

Supplied to and placed in the hands of others, the means of conducting lotteries, 
gift enterprises, or games of chance in the sale or distribution of their 
merchandise, contrary to an established public policy of the Government 
of the United States, and in violation of criminal laws; 

With the result that many members of the purchasing public, by reason of 
the element of chance involved, were induced to trade or deal with re- 
tailers who thus sold or distributed their merchandise; many retailers 
were induced to deal or trade with manufacturers, wholesalers, and jobbers 
who sold and distributed their products together with said push cards or 
punch boards; and gambling was taught and encouraged; to the injury 
of the public: ' 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce. f 


Mr. J. W. Brookfield, Jr., for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that Laurie & Co., Inc., a cor- 
poration, hereinafter referred to as respondent, has violated the pro- 
visions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating it charges in that respect as follows: 


Count I 


Paracrari 1. Respondent, Laurie & Co., Inc., is a corporation or- 
ganized and doing business under and by virtue of the laws of the 
State of Washington, with its office and principal place of business 
located at 107 Spring Street, in the city of Seattle, Wash. 

Respondent is now, and for more than 1 year last past’ has been, 
engaged in the sale and distribution of devices commonly known as 
push cards and punchboards, and in the sale and distribution of said 
devices to dealers in various other articles of merchandise in com- 
merce between and among the various States of the United States, 
and in the District of Columbia, and to dealers in various articles of 
merchandise located within the various States of the United States, 
its territories, and in the District of Columbia. 

Respondent causes and has caused said devices when sold to be 
transported from its place of business in the State of Washington to 
purchasers thereof at their respective points of location in the various 
States of the United States other than Washington, in the Territory 
of Alaska, and in the District of Columbia. There is now and has 
been for more than 1 year last past a course of trade in such devices 
by said respondent in commerce between and among the various States 
of the United States, Territory of Alaska, and in the District of 
Columbia. 

Par. 2. In the course and conduct of its said business as described 
in paragraph 1 hereof, respondent sells and distributes, and has sold 
and distributed, to said dealers in merchandise, push cards, and punch- 
boards so prepared and arranged as to involve games of chance, gift 
enterprises, or lottery schemes when used in making sales of merchan- 
dise to the consuming public. Respondent sells and distributes, and 
has sold and distributed, many kinds of push cards and punchboards, 
but all of said devices involve the same chance or lottery features when 
used in connection with the sale or distribution of merchandise and 
vary only in detail. 
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Many of said push cards and punchboards have printed on the 
faces thereof certain legends or instructions that explain the man- 
ner in which said devices are to be used or may be used in the sale 
or distribution of various specified articles of merchandise. The prices 
of the sales on said push cards and punchboards vary in accordance 
with the individual device. Each purchaser is entitled to one punch 
or push from the push card or punchboard, and when a push or punch 
is made a disk or printed slip is separated from the push card or punch- 
board and a number is disclosed. The numbers are effectively con- 
cealed from the purchasers and prospective purchasers until a selec- 
tion has been made and the push or punch completed. Certain speci- 
fied numbers entitle purchasers to designated articles of merchandise. 
Persons securing lucky or winning numbers receive articles of mer- 
chandise without additional cost at prices which are much less than 
the normal retail price of said articles of merchandise. Persons who 
do not secure such lucky or winning numbers receive nothing for their 
money other than the privilege of making a push or punch from said 
card or board. The articles of merchandise are thus distributed to 
the consuming or purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruec- 
tions or legends thereon but have blank spaces provided therefor. 
On those push cards and punchboards the purchasers thereof place 
instructions or legends which have the same import and meaning as 
the instructions or legends placed by the respondent on said push card 
and punchboard devices first hereinabove described. The only use to 
be made of said push card and punchboard devices, and the only man- 
ner in which they are used, by the ultimate purchasers thereof, is in 
combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove alleged. 

Par. 3. Many persons, firms, and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia, purchase and have purchased respondent’s 
said push card and punchboard devices, and pack and assemble, and 
have packed and assembled, assortments comprised of various articles 
of merchandise together with said push cards and punchboard devices. 
Retail dealers who have purchased said assortments either 
directly or indirectly have exposed the same to the purchasing 
public and have sold or distributed said articles of merchandise by 
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means of said push cards and punchboards in accordance with the 
sales plan as described in paragraph 2 hereof. Because of the ele- 
ment of chance involved in connection with the sale and distribution 
of said merchandise by means of said push cards and punchboards, 
many members of the purchasing public have-been induced to trade 
or deal with retail dealers selling or distributing said merchandise 
by means thereof. As a result thereof many retail dealers have been 
induced to deal with or trade with manufacturers, wholesale dealers, 
and jobbers who sell and distribute said merchandise together with 
said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a practice 
which is contrary to an established public policy of the Government 
of the United States and in violation of criminal laws, and constitutes 
unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punchboard devices 
by respondent as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance, or 
gift enterprises in the sale or distribution of their merchandise. The 
respondent thus supphes to, and places in the hands of, said persons, 
firms, and corporations the means of, and instrumentalities for, engag- 
ing in unfair acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondent as herein- 
above alleged are all to the prejudice and injury of the public and con- 
stitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Count IT 


Paragraru 1. Respondent, Laurie & Co., Inc., is a corporation . 
organized and doing business under and by virtue of the laws of the 
State of Washington, with its office and principal place of business 
located at 107 Spring Street,.in the city of Seattle, Wash. 

Respondent is now, and for more than 1 year last past has been, 
engage in the sale and distribution of knives, watches, and other 
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articles of merchandise, and has caused said merchandise when sold to 
be transported from its place of business in the city of Seattle, Wash., 
to purchasers thereof at their respective points of location in the var- 
ious States of the United States other than Washington, and in the 
Territory of Alaska, and in the District of Columbia. There is now 
and has been for more than 1 year last past a course of trade by re- 
spondent in such merchandise, in commerce, between and among the 
various States of the United States, in the Territory of Alaska, and in 
the District of Columbia. 

Par. 2. In the course of its business as described in Paragraph 1 
hereof, respondent sells and has sold to dealers certain assortments of 
merchandise so packed and assembled as to involve the use of a game 
of chance, gift enterprise, or lottery scheme when said merchandise is 
sold and distributed to the purchasing public. One of said assort- 
ments, typical of the various assortments sold by said respondent, 
consists of a number of knives together with a punch board bearing 
the following legend: 


5¢ per GOOD LUCK KNIVES 5¢ per 
punch ELECTRICALLY TEMPERED RAZOR STEEL BLADES punch 
25 50 75 100 125 150 175 200 
225 LAST PUNCH ON BOARD 
Nos. 250-—275-300-325-350-375-400-425-450-475 EACH RECEIVES 
500-525-550-575—-600-625-650-675-700-725 20 Cigarettes. 


Said knives are distributed to the purchasing public in accordance 
with the above legend in the following manner. Sales are 5 cents 
each and when a punch is made a number is disclosed. The numbers 
begin with 1 and continue to the number of punches there are on the 
board, but the numbers are not arranged in numerical sequence. The 
board bears the legend above described informing purchasers and 
prospective purchasers that a certain specified number entitles the pur- 
chaser thereof to receive one of the knives listed on the board and 
that other specified numbers entitle the purchaser to receive a pack of 
cigarettes. A customer who does not qualify by punching one of the 
specified numbers receives nothing for his purchase money. The 
knives and the packages of cigarettes are worth more than 5 cents each. 
and the purchaser who obtains a number calling for one of the knives 
or a pack of cigarettes receives the same for 5 cents. The numbers are 
effectively concealed from purchasers and prospective purchasers un- 
til a punch or selection has been made and the particular punch sepa- 
rated from the board. The articles of merchandise and cigarettes 
are thus distributed to the purchasers of punches from the board 
wholly by lot or chance. 
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The respondent sells and has sold various-punch boards and assort- 
ments to be distributed by the use of said punch boards in the man- 
ner above described and these punch boards vary only in detail as to 
the individual items of merchandise to be sold by said boards, the 
plans of all of said boards and assortments being similar to the one 
hereinabove described. 

Par. 8. Retail dealers who purchase respondent’s punch boards 
and merchandise assortments directly or indirectly expose and sell 
merchandise to the purchasing public in accordance with the sales 
plans above described. Respondent thus supplies to and places in the 
hands of others the means of conducting lotteries or games of 
chance in the sale of its products in accordance with the sales plans 
hereinabove set forth. The use by respondent of said sales plan or 
method in the sale of its merchandise, and the sale of said merchan- 
dise by and through the use thereof and by the aid of said sales 
plans or methods, is a practice which is contrary to an established 
public policy of the Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure one of the said articles of merchandise at a price 
much less than the normal retail price thereof. Many persons are at- 
tracted by said sales plans or methods used by respondent and the 
element of chance involved therein and thereby are induced to buy and 
sell respondent’s merchandise. 

The use by respondent of a sales plan or method involving dis- 
tribution of merchandise by means of chance, lottery, or gift enter- 
prise is contrary to the public interest and constitutes unfair acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Report, Finprnes as to THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 24, 1948, issued and thereafter 
served its complaint in this proceeding upon the respondent, Laurie 
& Co., Inc., a corporation, charging said respondent with the use of 
unfair acts and practices in commerce in violation of the provisions of 
that act. On August 19, 1948, the respondent filed its answer, in which 
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answer it admitted all of the material allegations of fact set forth in 
said complaint and waived all intervening procedure and further hear- 
ing as to said facts. Thereafter, the proceeding regularly came on for 
final hearing before the Commission upon the complaint and the 
answer thereto; and the Commission, having duly considered the mat- 
ter and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as 
to facts and its conclusion draw therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrapH 1. The respondent, Laurie & Co., Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of Washington, with its office and principal place of business 
located at 107 Spring Street, in the city of Seattle, State of Wash- 
ington. 

Par. 2. The respondent is now, and for more than 1 year last past 
has been, engaged in the sale and distribution of devices commonly 
known as push cards and punch boards, and in the sale and distribution 
of said devices to dealers in various other articles of merchandise in 
commerce among and between the various States of the United States 
and in the District of Columbia, and to dealers in various articles of 
merchandise located within the various States of the United States, its 
Territories, and in the District of Columbia. The respondent causes 
and has caused said devices, when sold, to be transported from its 
place of business in the State of Washington to the purchasers thereof 
at their respective points of location in the various States of the 
United States other than Washington, and in the Territory of Alaska 
and the District of Columbia. There is now, and at all times mentioned 
herein there has been, a course of trade in such devices by the re- 
spondent in commerce among and between the various States of the 
United States, in the Territory of Alaska, and in the District of 
Columbia. 

Par. 3. In the course and conduct of its business as aforesaid 
the respondent sells and distributes, and has sold and distributed, to 
many dealers in merchandise, push cards, and punch boards so pre- 
pared and arranged as to involve games of chance, gift enterprises, 
or lottery schemes when used by such dealers in inaking sales of 
their merchandise to the consuming public. The respondent sells 
and distributes, and has sold and distributed, many kinds of push 
cards and punch boards, but all of said devices; when used in connec- 


866412—51 26 


356 FEDERAL TRADE COMMISSION DECISIONS 


Findings 45 F. T. C. 


tion with the sale or distribution of merchandise, involve the same 
chance or lottery features and vary only in detail. 

Many of said push cards and punch boards have printed on the 
faces thereof certain legends or instructions that explain the man- 
ner in which said devices are to be used or may be used in the sale 
or distribution of various specified articles of merchandise. The 
prices of the sales on said push cards and punch boards vary in ac- 
cordance with the individual device. Each purchaser is entitled to 
one punch or push from the push card or punch board, and when a 
push or punch is made a disk or printed slip is separated from the 
push card or punch board and a number is disclosed. The numbers 
are effectively concealed from the purchasers and prospective pur- 
chasers until a selection has been made and the push or punch com- 
pleted. Certain specified numbers entitle purchasers to designated 
articles of merchandise. Persons securing lucky or winning num- 
bers receive articles of merchandise without additional cost at prices 
which are much less than the normal retail price of said articles of 
merchandise. Persons who do not secure such lucky or winning 
numbers receive nothing for their money other than the privilege 
of making a push or punch from said card or board. The articles 
of merchandise are thus distributed to the consuming or purchasing 
public wholly by lot or chance. 

Others of said push card and punch board devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. 
On those push cards and punch boards the purchasers thereof place 
instructions or legends which have the same import and meaning as 
the instructions or legends placed by the respondent on said push 
card and punch board devices first hereinabove described. The only 
use to be made of said push card and punch board devices, and 
the only manner in which they are used, by the ultimate purchasers 
thereof, is in combination with other merchandise so as to enable 
said ultimate purchasers to sell or distribute said other merchandise 
by means of lot or chance as hereinabove described. 

Par, 4. Many persons, firms, and corporations who sell and dis- 
tribute candy, cigarettes, clocks, razors, cosmetics, clothing, and 
other articles of merchandise in commerce purchase, and have pur- 
chased, the respondent’s push card and punch board devices. Such 
purchasers pack and assemble, and have packed and assembled, as- 
sortments consisting of various articles of merchandise, together with 
said push cards and punch board devices, and sell and have sold 
their merchandise so packed and assembled to retail.dealers for re- 
sale to the public. 
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Par. 5. In addition to selling push cards and punch boards as 
separate items as herein described, the respondent as a regular part 
of its business also sells and distributes and for more than 1 year last 
past has sold and distributed to retail dealers knives, watches, and 
other articles of merchandise, and has caused this merchandise, when 
sold, to be transported from its place of business in Seattle, Wash., 
to purchasers thereof at their respective points of location in the 
various States of the United States other than the State of Wash- 
ington and in the Territory of Alaska and in the District of Columbia. 
At all times mentioned herein there has been a course of trade by the 
respondent in such merchandise in commerce among and between 
the various States of the United States, in the Territory of Alaska, 
and in the District of Columbia. 

In connection with this phase of the respondent’s business it has 
been the respondent’s practice to so pack and assemble its merchan- 
dise in assortments as to involve the use of a game of chance, gift 
enterprise, or lottery scheme when said merchandise is sold to the 
purchasing public. One of such assortments, which is typical of the 
various assortments sold by the respondent, as aforesaid, consists of a 
number of knives, together with a punch board bearing the following 
legend : 


5¢ per GOOD LUCK KNIVES 5¢ per 
punch ELECTRICALLY TEMPERED RAZOR STEEL BLADES punch 
25 50 165) 100 125 150 175 200 

225 LAST PUNCH ON BOARD 


NOS. 250—-275-300-325-350-375—400-425-450-475 EACH RECEIVES 
500-525-550-575-600-625-650-675-700-725 20 CIGARETTES 


In such an assortment the plan is for the knives to be distributed 
to the purchasing public in accordance with the above legend in the 
following manner. Sales are 5 cents each, and when.a punch is made 
a number is disclosed. The numbers begin with 1 and continue to 
the number of punches there are on the board, but the numbers are 
not arranged in numerical sequence. The board bearing the legend 
above described informs purchasers and prospective purchasers that 
a certain specified number entitles the purchaser thereof to receive 
one of the knives listed on the board and that other specified numbers 
entitle the purchaser to receive a pack of cigarettes. A customer 
who does not qualify by punching one of the specified numbers re- 
ceives nothing for his purchase money. The knives and the packages 
of cigarettes are worth more than’5 cents each, out the purchaser who 
obtains a number calling for one of the knives or a pack of cigarettes 
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receives the same for 5 cents. The numbers are effectively concealed 
from purchasers and prospective purchasers until a punch or selection 
has been made and the particular punch separated from the board. 
Under the respondent’s sales plan the articles of merchandise and 
cigarettes are thus distributed to the purchasers of punches from the 
board wholly by lot or chance. 

The respondent sells and has sold various punch boards and as- 
sortments to be distributed by the use of said punch boards in the 
manner above described, and these punch boards vary only in detail 
as to the individual items of merchandise to be sold through the use 
of said boards, the plans of all of the boards and assortments being 
similar to the one hereinabove described. 

Par. 6. Retail dealers who have purchased the assortments of mer- 
chandise herein referred to, both those packed and assembled by the 
respondent and those packed and assembled by the purchasers of 
the respondent’s push cards and punch boards as separate items, di- 
rectly or indirectly expose and have exposed and sold said merchan- 
dise to the purchasing public by means of the push cards and punch 
boards in accordance with the aforesaid sales plan. Thus, both in the 
sale of its knives, watches, and other merchandise, packed and assem- 
bled by the respondent as hereinabove described, and in the sale of 
its push cards and punch boards as separate items, the respondent 
supplies to and places in the hands of others the means of conducting 
lotteries, gift enterprises, or games of chance in the sale and distri- 
bution of their merchandise. 

Par. 7. Because of the element of chance involved in the purchase 
of merchandise by means of push cards and punch boards, many mem- 
bers of the purchasing public have been induced to trade or deal 
with retail dealers selling or distributing their merchandise by means 
thereof. Asa result, many retail dealers have been induced to deal or 
trade with manufacturers, wholesale dealers, and jobbers who sell and 
distribute their products together with said push cards or punch 
board devices. 

Par. 8. The sale of merchandise to the purchasing public through 
the use of, or by means of, push cards or punch boards in the manner 
above described, involves a game of chance or the sale of a chance to 
procure articles of merchandise at prices much less than the normal 
retail price thereof, and teaches and encourages gambling, all to the 
injury of the public. The use of said sales plan or method in the sale of 
merchandise, and the sale of merchandise by and through the use there- 
of, and by the aid of said sales plan or method, is a practice which is 
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contrary to an established public policy of the Government of the 
United States and is in violation of criminal laws, and constitutes 
unfair acts and practices in commerce. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all to 
the prejudice and injury of the public and constitute unfair acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of the 
respondent, in which answer said respondent admitted all of the ma- 
terial allegations of fact set forth in said complaint and stated that 
it waived all intervening procedure and further hearing as to said 
facts; and the Commission having made its findings as to the facts and 
its conclusion that the respondent has violated the provisions of the 
Federal Trade Commission Act: 

[tis ordered, That the respondent, Laurie & Co., Inc., a corporation, 
and its officers, agents, representatives, and employees, do forthwith 
cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, push cards, punch boards, or other 
lottery devices, which are to be used or may be used in the sale or dis- 
tribution of merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme. 

It is further ordered, That said respondent and its officers, agents, 
representatives, and employees, in connection with the offering for 
sale, sale, or distribution in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of knives, watches, or any other arti- 
cle of merchandise, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards, punch 
boards, or other lottery devices, either with assortments of knives, 
watches or other merchandise or separately, which said push cards or 
punch boards are to be used, or may be used, in selling or distributing 
such knives, watches, or other merchandise to the public. 

2. Selling or distributing knives, watches, or other merchandise so 
packed or assembled that sales of such knives, watches, or other mer- 
chandise to the public are to be made or, due to the manner in which 
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such merchandise is packed and assembled at the time it is sold by 
the respondent, may be made by means of a game of chance, gift 
enterprise, or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by means of 
a, game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


INTER-COMMUNICATION SYSTEM OF AMERICA, INC., 
. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5540. Complaint, May 10, 1948—Decision, Dec. 1, 1948 


Where a corporation and its three officers who managed and controlled it, en- 
gaged in the interstate sale and distribution of intereommunication devices 
which they designated “Flash-A-Call”; through advertisements in news- 
papers, pamphlets, circulars, letters, magazines, and other media— 

(a) Represented and implied that they gave to each of their salesmen or agents 
one of their said devices “free” or without charge or performance of service 
therefor; 

Notwithstanding the fact that a specified deposit and sale of ten devices were 
required under one plan, and sale of a designated number under another, 
before the agent became entitled to receive the so-called “free” device; 

(b) Falsely represented that said device was a new invention, and that there 
were no products sold on the market in competition therewith; that sale 
thereof required no capital and no sales effort or ability; and that 99 out 
of every 100 prospective customers purchased the same; 

(c) Represented that the average usual weekly net earnings or profits con- 
sistently made in the ordinary course of business and under normal condi- 
tions by their salesmen,-.representatives or agents were from $221.90 to 
$442.40; when in fact such figures represented unusual, exceptional weekly 
earnings or profits not consistently made under normal conditions ; 

(d) Falsely represented that conversations transmitted over their said devices 
were strictly private or confidential; when in fact the devices were not such 
as to enable the users of them to converse privately ; and 

(e) Misleadingly and deceptively represented or implied through the use of the 
statement “fully guaranteed”, without disclosing the nature and extent of 
their guarantee and the manner of performance undertaken by the guarantor, 
that their devices were guaranteed in every respect; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that said representations were 
true and to induce many members of the public to purchase substantial 
numbers of their said device: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. D. C. Daniel for the Commission. 
Mr. Eugene Bernstein, of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission, having reason to believe that Inter-Communica- 
tion System of America, Inc., a corporation, and Milton Meyer, 
Joseph Meyer, and Nathan Meyer, individually and as officers of said 
corporation, hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereto would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracraru 1. Respondent Inter-Communication System of Amer- 
ica, Inc., is a corporation organized, existing, and doing business under 
and by virtue of the laws of the State of Illinois, with its principal 
office and place of business located at 2433 South Indiana Avenue, 
Chicago, Ill. Respondents Milton Meyer, Joseph Meyer, and Nathan 
Meyer are president, vice president, and secretary-treasurer, respec- 
tively, of the corporate respondent, and control the management, 
policies, and operation thereof, particularly in respect to the acts 
and practices hereinafter set forth. 

Par. 2. Respondents are now and for more than 5 years last past 
have been engaged in the sale and distribution of intercommunica- 
tion devices (hereinafter referred to as devices) designated by re- 
spondents by the name “Flash-A-Call,” in commerce between and 
among the various States of the United States and in the District 
of Columbia. Respondents have caused said devices, when sold, 
to be transported from their aforesaid place of business in the State 
of Illinois to purchasers thereof located in the other States of the 
United States and in the District of Columbia. There is now 
and has been at all times mentioned herein a constant course of 
trade in said devices sold by respondents between and among the 
various States of the United States and of the District of Columbia. 
Respondents’ volume of business in said devices in such commerce 
is and has been substantial. 

Par. 3. In the course and conduct of the business as aforesaid 
and for the purpose of inducing the purchase of said devices, subse- 
quent to March 21, 1938, the respondents have made and have placed 
in the hands of others the means whereby have been made many state- 
ments and representations by means of advertisements in newspapers, 
pamphlets, circulars, letters, magazines, and other media circulated 
and distributed through the United States mails and. otherwise. 
Among the typical, but not all-inclusive, of said representations so 
made and published are the following: 

Free! Demonstrator Offer. 


Flash-A-Call Demonstrator Yours Free. 
\ 
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FREE DEMONSTRATION OFFER! Everything is. Yours without cost in 
our Free Demonstrator Offer, including a complete Flash-A-Call System. 

Revolutionary Product. 

IT’S NEWER THAN TELEVISION. IT’S HERE—New Invention—The 
Mysterious Broadeaster. 

Utterly New Product with Irresistible Novelty Appeal. 

Non-Competitive. 

No selling required—your customers decide themselves after using the equip- 
ment for ten days whether or not they buy! Could we possibly make such offers 
if 99 out of 100 didn’t buy? 

No eapital required—no experience necessary. 

No experience or technical knowledge required. 

Exclusive Territory Available. z 

$221.90 IN ONE WEEK—UNUSUAL? Not At All! Just look at one week’s 
earnings of these representatives. 


SW B__$247. 84 JRS__$252. 80 
HMT__$242. 75 HGC__$252. 93 
HET__$319. 38 OGP__$442. 40. 


Men are earning as high as $300.00 week. 

Men earning high as $250.00 weekly. 

ABSOLUTELY CONFIDENTIAL! Flash-A-Call is Absolutely confidential 
since conversation is strictly private. 

Our records disclose that three additional sub-stations are sold with every 
complete Flash-A-Call Outfit. 

ALL CONVERSATION STRICTLY PRIVATE. This System offers the utmost 
in maximum privacy. 

We spend thousands of dollars yearly for extensive advertising. 

Par. 4. By means of the aforesaid statements and representations, 
respondents have represented and implied that respondents give to 
each of their salesmen, representatives or agents one of said devices 
“free” or without charge or without the performance of any service 
therefor; that said device is a new invention; that there are no com- 
petitive products sold; that no sales effort or ability is required; that 
99 out of every 100 prospects purchase said devices; that no capital, 
experience or technical knowledge is required; that respondents give 
their salesmen, representatives or agents exclusive territories in which 
to sell said devices; that the average, usual weekly net earnings or 
profits consistently made in the ordinary course of business and under 
normal conditions and circumstances by respondents’ salesmen, rep- 
resentatives or agents are as hereinabove indicated; that conversa- 
tions transmitted over said devices are strictly private or confidential ; 
that three additional substations are sold with every complete Flash-A- 
Call outfit; and that respondents spend thousands of dollars each year 
for extensive advertising of their said devices. 

Par. 5. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact respondents’ said device i* 
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not given away “free” or without charge. On the contrary, under one 
of respondents’ sales plans a person desiring to procure one of the so- 
called “free” devices is required to pay a designated sum of money 
therefor. If said person thereafter sells 10 of said devices and submits 
the orders therefor to respondents, the respondents will refund the 
aforesaid sum of money. Moreover, if such person does not submit 
said orders, they may return said device to respondents, and respond- 
ents will refund the sum of money paid therefor. Under another of 
said sales plans said person is required to sell a designated number of 
said devices before he is entitled to receive the so-called “free” device. 
Respondents’ device is not a new invention, nor is it noncompetitive. 
The sale thereof requires capital, sales effort and ability, experience 
and technical knowledge on the part of said salesmen. Ninety-nine 
out of every 100 prospective customers do not purchase said device. 
Respondents do not grant exclusive territories to their salesmen. The 
aforementioned earnings of the salesmen do not represent the usual 
average weekly earnings of said salesmen, but represent unusual, ex- 
ceptional weekly earnings or profits not consistently made in the 
ordinary course of business and under normal conditions and circum- 
stances by said salesmen. Said device does not enable the users thereof 
to converse privately or confidentially. Respondents’ salesmen have 
not averaged selling three additional substations with every complete 
Flash-A-Call outfit sold by them. Respondents do not spend thousands 
of dollars yearly for the extensive advertising of their said devices. 

Par. 6. In the course and conduct of their aforesaid business in 
the offering for sale, sale and distribution of their said products in 
commerce, respondents, by means of the aforesaid advertising matter 
have made the following statement or representation: “Fully Guaran- 
teed.” 

Through the use of said statement or representation respondents 
have represented or implied that said device was guaranteed in every 
respect. 

The aforesaid statement or representation is misleading and de- 
ceptive for the reason that the nature and extent of such guarantee 
with respect to the condition to which the guarantee applies and to 
the manner in which the guarantor will perform thereunder are not 
disclosed in the aforesaid advertising matter. 

Par. 7. The aforesaid false, misleading, and deceptive statements 
and representations so made by respondents, as above alleged, have 
had the tendency and capacity to and do mislead and deceive a sub- 
stantial part of the purchasing public into the false and erroneous 
belief that said statements and representations are true and induce a 
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‘substantial number of the public, because of such erroneous and mis- 
taken belief, to purchase substantial quantities of respondents’ said 
devices. 

Par. 8. The methods, acts and practices of respondents, as herein- 
above alleged, are all to the prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FInprines As TO THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 10, 1948, issued and subse- 
quently served on the respondents named in the caption hereof its 
complaint, charging said respondents with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions 
of that act. After the issuance of said complaint a written stipulation 
was entered into by and between the respondents and Daniel J. Mur- 
phy, Chief of the Commission’s Trial Division, and in this stipulation 
it was provided that, subject to the approval of the Commission, the 
statement of facts contained therein may be taken as the facts in this 
proceeding in lieu of all evidence, and that the Commission may pro- 
ceed upon said statement of facts to make its report, stating its find- 
ings as to the facts (including inferences which it may draw from the 
stipulated facts) and its conclusion based thereon, and enter its order 
disposing of this proceeding, without the presentation of argument 
or the filing of briefs. In said stipulation the respondents also ex- 
pressly waived the filing of a recommended decision by a trial 
examiner. 

Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission upon the complaint and the stipulation, said 
stipulation having been approved, accepted and filed; and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that the proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 

FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondént Inter-Communication System of Amer- 
ica, Inc., is a corporation organized, existing and doing business un- 
der and by virtue of the laws of the State of Illinois, with its prin- 
cipal office and place of business located at 2433 South Indiana Ave- 
nue, Chicago, III. Respondents Milton Meyer, Joseph Meyer, and 
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Nathan Meyer are, respectively, president, vice president, and sec- 
retary-treasurer, of the corporate respondent, and they control the 
management, policies, and operation of said corporate respondent, 
particularly in respect to the acts and practices hereinafter set forth. 

Par. 2. Respondents are now, and for more than 5 years last past 
have been, engaged in the sale and distribution in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia of intercommunication devices (hereinafter some- 
times referred to as devices) designated by respondents by the name 
“Flash-A-Call.” Respondents have caused said devices, when sold, 
to be transported from their place of business in the State of Illinois 
to purchasers thereof located in the other States of the United States 
and in the District of Columbia. There is now, and at all times men- 
tioned herein there has been, a constant course of trade in said de- 
vices sold by respondents between and among the various States of 
the United States and in the District of Columbia. Respondents’ 
volume of business in said devices in such commerce is and has been 
substantial. 

Par. 8. In the course and conduct of the business ‘as aforesaid and 
for the purpose of inducing the purchase of their intercommunication 
devices, the respondents, subsequent to March 21, 1938, have made 
and have placed in the hands of others the means whereby have been 
made many statements and representations concerning said devices. 
Such statements and representations have been made by means of ad- 
vertisements in newspapers, pamphlets, circulars, letters, magazines, 
and other media circulated and distributed through the United States 
mails and otherwise. Among and typical, but not all inclusive, of 
the statements and representations so made and published have been 
the following: 


Free! Demonstrator Offer. 

Flash-A-Call Demonstrator Yours Free. 

FREE DEMONSTRATION OFFER! Everything is Yours without cost in 
our Free Demonstration Offer, including a complete Flash-A-Call System. 

Revolutionary Product. 

IT’S NEWER THAN TELEVISION. IT’S HHRE—New Invention—The 
Mysterious Broadcaster. 

Utterly New Product with Irresistible Novelty Appeal. 

Non-Competitive. 

No selling required * * * Could we possibly make such offers if 99 out 
of 100 didn’t buy? 
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No capital required— 
$221.90 IN ONE WEEK—UNUSUAL? Not at all! Just look at one week’s 
earnings of these representatives. 


SWB___-$247.84 JRS____ $252.80 
HMT____$242.75 HGC____$252.93 
HET____ $319.38 , OGP____ $442.40. 


Men are earning as high as $300.00 week. 

Men earning high as $250.00 weekly. 

ABSOLUTELY CONFIDENTIAL! Flash-A-Call is Absolutely confidential 
since conversation is strictly private. 

ALL CONVERSATION STRICTLY PRIVATE. This System offers the utmost 
in maximum privacy. 

Par. 4. By means of the aforesaid statements and representations, 
respondents have represented and implied that they give to each of 
their salesmen, representatives or agents one of their intercommunica- 
tion devices “free” or without charge or without performance of any 
service therefor; that said device is a new invention; that there are no 
products on the market sold in competition therewith; that the sale 
of said devices requires no capital and no sales effort or ability; that 
99 out of every 100 prospects purchase said devices; that the average, 
usual weekly net earnings or profits consistently ee in the or eee 
course of business and under normal conditions and circumstances by 
respondents’ salesmen, representatives or agents are from $221.90 to 
$442.40; and that conversations transmitted over said devices are 
strictly private or confidential. 

Par. 5. In truth and in fact, respondents’ intercommunication de- 
vices are not given away “free” or without charge. On the contrary, 
under one of respondents’ sales plans a person desiring to procure one 
of the so-called “free” devices is required to make a deposit of a desig- 
nated sum of money. If said person thereafter sells 10 of the devices 
and submits to respondents the orders therefor, the respondents will 
refund the aforesaid sum of money. Moreover, if such person does 

_ not submit said orders, he may return said device to respondents, and 
respondents will refund the aforesaid deposit. Under another of 
respondents’ sales plans a person is required to sell a designated number 
of said devices before he is entitled to receive the so-called “free” device. 
Respondents’ device is not a new invention, nor is it noncompetitive. 
Contrary to respondents’ representations the sale of said devices does 
require capital, sales effort and ability on the part of salesmen. It 
is not true, as respondents have represented, that 99 out of every 100 
prospective customers purchase said device. The figures mentioned 
in respondents’ advertisements as earnings of salesmen of said devices 
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do not represent the usual average weekly earnings of said salesmen, 
but represent unusual, exceptional weekly earnings or profits not 
consistently made in the ordinary course of business and under normal 
‘conditions and circumstances by said salesmen. Respondents’ devices. 
are not such as to enable the users thereof to converse privately or 
confidentially. 

Par. 6. The Commission therefore finds that the respondents’ state- 
ments and representations, as set forth in paragraph 3 hereof, are and. 
have been false and deceptive. 

Par. 7. In the course and conduct of their business in the offering 
for sale, sale and distribution of their intercommunication devices in 
commerce, respondents, by means of the aforesaid advertising matter 
have made the following additional statement or representation: 
“Fully Guaranteed.” 

Through the use of said statement or representation respondents 
have represented or implied that their intercommunication devices 
were guaranteed in every respect. 

Par. 8. The aforesaid statement or representation is misleading and 
deceptive for the reason that the nature and extent of such guarantee 
with respect to the condition to which the guarantee apples and to 
the manner in which the guarantor will perform thereunder are not 
disclosed in the advertising matter. 

Par. 9. The use by the respondents of the false and misleading state- 
ments and representations above referred to has the tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements and 
representations are true, and has the tendency and capacity to induce 
many members of the public to purchase substantial numbers of re- 
spondents’ intercommunication devices. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and a stipulation as to the 
facts entered into by and between the respondents and Daniel J. 
Murphy, Chief of the Commission’s Trial Division, in which it was 
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provided, among other things, that, subject to the approval of the 
Commission, the statement of facts contained in said stipulation may 
be taken as the facts in this proceeding in lieu of all evidence, and 
that the Commission may proceed upon said statement of facts to make 
its report, stating its findings as to the facts (including inferences 
which it may draw from the stipulated facts) and its conclusion based 
thereon, and enter its order disposing of this proceeding, without. 
the presentation of argument or the filing of briefs, the filing of a 
recommended decision by a trial examiner having been expressly 
waived; and the Commission having approved said stipulation and 
having made its findings as to the facts and its conclusion that ‘the 
respondents have violated the provisions of section 5 of the Federal 
Trade Commission Act; 

It ts ordered, That the respondent Inter-Communication System of 
America, Inc., a corporation, and its officers, and the respondents 
Milton Meyer, Joseph Meyer, and Nathan Meyer, and said respondents’ 
agents, representatives and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
or distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of their intercommunication devices, do forth- 
with cease and desist from: 

1. Using the terms “free,” “free demonstration offer,” “yours with- 
out cost,” or any other term or terms of similar import or meaning, 
in advertising, to designate or describe merchandise which is not in 
truth and in fact a gift or gratuity or is not given to the recipient 
thereof without requiring the purchase of other merchandise or the 
performance of some service inuring directly or indirectly to the 
benefit of the respondents. ' 

2. Representing, directly or by implication, that their intercom- 
munication devices are new inventions, or that there are no products 
on the market sold in competition with said devices. 

3. Representing, directly or by implication, that the sale of said 
devices requires no capital, sales effort or ability on the part of 
salesmen. 

4. Representing, directly or by implication, that conversations or 
other communications may be transmitted over said devices privately 
or confidentially. 

5. Representing, directly or by implication, that 99 out of every 100 
prospects purchase said devices. 

6. Representing as possible earnings or profits of salesmen of such 
devices for any stated period of time any specified sum of money 
which is not a true representation of the net earnings or profits which 
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have been made by a substantial number of the respondents’ active 
salesmen in the ordinary course of business under normal conditions 
and circumstances. 

7. Representing, directly or by implication, that their devices are 
“ouaranteed” or “fully guaranteed,” unless the nature and extent of 
the guarantee and the manner in which the guarantor will perform 
thereunder are clearly and conspicuously disclosed. 

It is further ordered, That the respondent shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order 


R. K. ARMSTRONG STi 


Complaint 


In tue MaArrer oF 
BOB ARMSTRONG TRADING AS R. K. ARMSTRONG 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5507. Complaint, Aug. 5, 194?—Decision, Dec. 10, 1948 


Where an individual engaged in the interstate sale and distribution of his “Bob 
Armstrong’s Distemper Remedy” capsules, ingredients of which included 
arsenic trioxide, and which were contained in boxes conspicuously labeled 
“pnoison”; through statements in advertisements in newspapers, periodicals, 
pamphlets, circulars, and other advertising literature, including reproduc- 
tions or purported reproductions of testimonials— ; 

(a@) Represented thereby and also through the use of the word “remedy” in 
the name of his preparation, directly or by implication, that the same was a 
cure or remedy for distemper in dogs ; 

When in fact it had no therapeutic value in the treatment of said condition 
except insofar as it might act as a palliative by affording a measure of 
relief from the symptoms of the disease ; and 

(b) Failed in said advertisements to reveal the arsenic trioxide content of the 
preparation and that said ingredient was a poison ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to his said product, and to cause it thereby 
to purchase substantial quantities thereof : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. ; 


Before Mr. William L. Pack, trial examiner. 
Mr. Morton Nesmith for the Commission. 
Mr. H.G. Rawls, of Albany, Ga., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Bob Armstrong, an 
individual trading as R. K. Armstrong, hereinafter referred to as 
respondent, has violated the provisions of said act, and it appearing 
‘to the Commission that a. proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect’as follows: | 

Paracrarn 1. The respondent, Bob Armstrong, is an individual 
trading as R. K. Armstrong, with his principal place of business 
located in the town of Fitzgerald, State of Georgia. 
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Par. 2. Said respondent is now, and has been for several years last 
past, engaged in the business of offering for sale and selling a medici- 
nal preparation designated as “Bob Armstrong’s Distemper Remedy.” 
Respondent causes and has caused said preparation, when sold, to be 
shipped from his said place of business in the State of Georgia to 
purchasers thereof located in various other States of the United States 
and the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said 
medicinal preparation in commerce between and among various States 
of the United States and the District of Columbia. 

Par. 3. In the course and conduct of his business, respondent has 
disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, advertisements concerning his said 
medicinal preparation by the United States mails and by various 
means in commerce, as commerce is defined in the Federal Trade Com- 
mission Act; and respondent has disseminated and is now disseminat- 
ing, and has caused and’is now causing the dissemination of advertise- 
ments concerning his preparation by various means for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of said preparation in commerce, as commerce is defined in 
the Federal Trade Commission Act. 

Among and typical of the statements contained in said advertise- 
ments disseminated and caused to be disseminated, as hereinabove set 
forth, by the United States mails, by advertisements inserted in news- 
papers, periodicals, pamphlets, circulars, and other literature, and by 
radio continuities, are the following: 


I have treated thousands of cases of distemper and have not lost a single dog 
in the past twenty years. Put up in capsules; easy to give and no bad effects. 

Bob Armstrong’s internationally known and used distemper remedy. This 
is no new thing. Here is proof of the pudding, the eating and digesting. 

Shortly after your capsules arrived last Monday morning, I had a eall from 
Mrs. Sims saying that the puppy was in such shape that she did not think he 
could live but a short time. He was gasping and his hindquarters were so 
paralyzed that he could not getup. * * * Igave hima capsule, and within 24 
hours he was almost his normal self. His temperature was gone and he is going 
around as Well as usual. 

I sent for an order of your Distemper Remedy, and wish to state I cured one 
of the worst cases of distemper I have ever had or seen in 40 years of handling 
dogs. 

It beats all the shots, serums and preventatives that were ever invented. 

The last litter we raised all had distemper and we saved ‘every pup with your 
remedy. 

It is, and will be one of the greatest contributions to the lives of dogs. My 
seventeen dogs all recovered. 
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I lost dogs with distemper for years and years. Two years ago I decided to 
- try your remedy. I have cured several cases of bad distemper. 

Your Distemper Remedy saved my seven dogs. 

My dog just reeled on his hind-parts and he would just lay and quiver, but 
after giving him the first capsule he was up the next morning and drank some 
milk and ate some meat. I gave him three capsules, and he is sound and well 
and no after effects. I think you have got the best remedy I have seen used. 

Par. 4. Through the use of the statements hereinabove set forth, 
and others similar thereto not specifically set out herein, all of which 
purport to be descriptive of the therapeutic value and properties of 
respondent’s said preparation, respondent represents that use of his 
preparation, “Bob Armstrong’s Distemper Remedy,” will cure or pre- 
vent and is an effective remedy for distemper in dogs; that said prepa- 
ration is internationally known and used as a distemper remedy; that. 
it is superior to all shots, serums, or preventatives used to combat such 
disease in dogs; that it is one of the greatest contributions in saving 
the lives of dogs; and that its use produces no bad effects. 

Par. 5. The aforesaid representations and advertisements, used and 
disseminated by respondent, are grossly exaggerated, false, and mis- 
leading. In truth and in fact the use of respondent’s said prepara- 
tion will not cure or prevent distemper in dogs and is not an effective 
remedy for distemper. Said preparation does not constitute any pre- 
ventative treatment for or provide relief from distemper in dogs. It 
is not superior to all shots, serums, or preventatives that were ever in- 
vented. It is not one of the greatest known contributions in saving 
lives of dogs affected by distemper, and its ingredients, on the con- 
trary, by virtue of their extremely toxic character, produce a bad 
effect upon dogs, and may even result in death to dogs. 

Par. 6. Respondent’s advertisement, disseminated as aforesaid, con- 
stitute false advertisements for the further reason that they fail to 
reveal facts material in the hght of such representations and ma- 
terial with respect to consequences which may result from the use of 
the preparation to which the advertisements relate, under the condi- 
tions prescribed in said advertisements, and under such conditions as 
are customary and usual. The principal ingredients of respondent’s 
preparation, as contained in each capsule, thereof, are as follows: 


PAESETILCE LEIOXI Ose ew eet ee ee, ee ae et en eee eee ee ee 9.7 grains. 
CCrovity ania ee RS ee ES PN ee ae ee ee eee ee ee 1.85 grains. 
Gin Cet ee soe ae eee FS wpe ot ee Ee ot ee ees Present. 


The dosage of said preparation and the frequency of its adminis- 
tration, as recommended on the directions accompanying each package 
thereof, are: “Give one capsule, then wait 72 hours before giving a sec- 
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ond. Then wait 72 hours before giving the third, and if necessary, 
give another 72 hours later.” ; 

The formula for respondent’s preparation disclosed that said prep- 
aration is an extremely toxic and dangerous article containing in each 
capsule thereof many times the maximum therapeutic dose of arsenic 
trioxide that should be administered toa dog. Its use as recommended 
in the directions accompanying each package of the product may pro- 
duce violent illness to dogs, and death where the dog absorbs a full 
dose of the said arsenic compound. Respondent’s advertisements con- 
tain no warnings or statements revealing the potential danger from 
the use of said preparation and such failure to reveal has the tendency 
and capacity to lead and does lead members of the public to believe 
that said preparation may be safely taken in such amounts and with 
such frequency as may be necessary to accomplish the represented and 
desired results. 

Par. 7. The use by respondent of the foregoing false, deceptive, 
and misleading statements and representations has had, and now has, 
the capacity and tendency to, and does mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that said statements and representations are true, and that 
said preparation is entirely safe and harmless for use under the 
conditions prescribed in respondent’s advertisements, and under such 
conditions as are customary and usual, and to induce a substantial 
portion of the public, because of such erroneous and mistaken belief, 
to purchase substantial quantities of respondent’s said medicinal 
preparation. 

Par. 8. The acts and practices of the respondent, as herein alleged; 
are to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Frnpincs As To THE Facts, AND OrprrR 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 5, 1947, issued and sub- 
sequently served its complaint in this proceeding upon the respondent 
named in the caption hereof, charging said respondent with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. After the filing of the respondent’s 
answer, testimony and other evidence in support of and in opposition 
to the allegations of the complaint were introduced before a trial ex- 
aminer of the Commission theretofore duly designated by it and such 
testimony and other evidence were duly recorded and filed in the 
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office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Re naiac upon the complaint, the 
respondent’s answer thereto, the testimony and other evidence, the 
trial examiner’s recommended decision, and brief of counsel in sup- 
port of the complaint (no brief having been filed on behalf of the 
respondent and oral argument not having been requested) ; and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its conclu- 
sion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Bob Armstrong, is an individual 
trading as R. K. Armstrong, with his principal place of business lo- 
cated in Fitzgerald, Ga. Respondent is now, and for a number of 
years last past has been, engaged in the sale and distribution of a 
medicinal preparation intended for use in the treatment of distemper 
in dogs, the preparation being designated “Bob Armstrong’s Dis- 
temper Remedy.” 

Par. 2. Respondent causes and has caused his preparation, when 
sold, to be shipped from his place of business in the State of Georgia 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondent maintains and 
has maintained a course of trade in his preparation in commerce be- 
tween and among various States of the United States and in the Dis- 
trict of Columbia. 

Par. 3. Respondent’s preparation is put up in capsule form and 
is sold in small boxes or cartons, four capsules to each box. Each 
capsule contains 9.7 grains of arsenic trioxide, approximately 1.85 
grains of henbane, and approximately 5 grains of ginger. Opium was 
formerly used in the preparation but this was discontinued some 5 
years ago, the henbane being substituted in its stead. In the label on 
each box of capsules there is conspicuously displayed, in connection 
with the name of the preparation, the word “poison.” The directions 
for the use of the preparation are as follows: “Give one capsule, then 
wait 72 hours before giving a second. Then wait 72 hours before 
giving the third, and f necessary, give another 72 hours later.” 

Par. 4. In the course and conduct of his business respondent has 
disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, advertisements concerning his prepara- 
tion by means of the United States mails and by various means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
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Act; and respondent has also disseminated and is now disseminating, 
and has caused and is now causing the dissemination of, advertise- 
ments concerning his preparation by various means for the purpose of 
inducing and which are likely to induce, directly or indirectly, the 
purchase of the preparation in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

Among and typical of the statements appearing in respondent’s ad- 
vertisements, disseminated by means of newspapers, periodicals, pam- 
phlets, circulars, and other advertising literature, are the following: 


I have treated thousands of cases of distemper and have not lost a single 
dog in the past twenty years. Put up in capsules; easy to give and no bad effects. 

Bob Armstrong’s internationally known and used distemper remedy. This is 
no new thing. Here is proof of the pudding, the eating and digesting. 

Shortly after your capsules arrived last Monday morning, I had a call from 
Mrs. Sims saying that the puppy was in such shape that she did not think he 
could live but a short time. He was gasping and his hindquarters were so par- 
alyzed that he could not get up. * * * I gave him a capsule, and within 24 
hours he was almost his normal self. His temperature was gone and he is going 
around as well as usual. 

I sent for an order of your Distemper Remedy, and wish to state I cured one 
ot the worst cases of distemper I have ever had or seen in 40 years of handling 
dogs. 

It beats all the shots, serums and preventatives that were ever invented. 

The last litter we raised all had distemper and we saved every pup with your 
remedy. 

It is, and will be one of the greatest contributions to the lives of dogs. My sev- 
enteen dogg all recovered. 

I lost dogs with distemper for years and years. Two years ago I decided to 
try your remedy. I have cured several cases of bad distemper. 

Your Distemper Remedy saved my seven dogs. 

My dog just reeled on his hind-parts and he would just lay and quivver, but 
after giving him the first capsule he was up the next morning and drank some 
milk and ate some meat. I gave him three capsules, and he is sound and well 
and no after effects. I think you have got the best remedy I have seen used. 


Par. 5. Through the use of these representations, including the use 
of the word “remedy” in the name of his preparation, respondent has 
represented, directly or by implication, that his preparation is a cure 
or remedy for distemper in dogs. Actually, the preparation is not a 
cure or remedy for this condition. Nor has it any therapeutic value 
in the treatment of distemper except insofar as it may act as a pal- 
liative by affording a measure of relief from the symptoms of the dis- 
ease. ‘The Commission therefore finds that respondent’s representa- 


tions are erroneous and misleading and constitute false advertise- 
ments. 
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Respondent’s advertisements are false for the further reason that 
they fail to reveal facts material in the light of the representations 
made therein; that is, the advertisements fail to reveal the arsenic 
trioxide content of the preparation and the fact that this ingredient 
is a poison. 

Par. 6. The use by respondent of these false advertisements has the 
tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public with respect to respondent’s preparation, and 
the tendency and capacity to cause such portion of the public to pur- 
chase substantial quantities of the preparation as a result of the 
erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the respondent’s an- 
swer thereto, testimony and other evidence in support of and in opposi- 
tion to the allegations of the complaint taken before a trial examiner 
of the Commission theretofore duly designated by it, the trial ex- 
aminer’s recommended decision, and brief of counsel in support of the 
complaint (no brief having been filed on behalf of the respondent 
and oral argument not having been requested), and the Commission 
having made its findings as to the facts and its conclusion that the 
respondent has violated the provisions of the Federal Trade Com- 
mission Act: 

It is ordered, That the respondent, Bob Armstrong, individually and 
trading as R. K. Armstrong, or trading under any other name, and 
his agents, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution of respondent’s medicinal preparation now desig- 
nated “Bob Armstrong’s Distemper Remedy,” or any preparation of 
substantially similar composition or possessing substantially similar 
properties, under whatever name sold, do forthwith cease and desist 
from: 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by means in commerce, as “commerce” is de- 
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fined in the Federal Trade Commission Act, any advertisement 
which: 

(@) Represents, directly or by implication, that said preparation is 
a cure or remedy for distemper; or that said preparation possesses 
any therapeutic value in the treatment of distemper except insofar 
as it may afford relief from the symptoms thereof ; 

(0) Uses the word “remedy” or any word of similar import, either 
alone or in connection with other words, to designate or describe said 
preparation. 

2. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which fails to reveal that each capsule of said preparation contains 
9.7 grains of arsenic trioxide and that said ingredient is a poison. 

3. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to in- 
duce, directly or indirectly, the purchase of respondent’s preparation 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, which advertisement contains any representation pro- 
hibited in Paragraph 1 hereof or which fails to comply with the affirma- 
tive requirements set forth in Paragraph 2 hereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
he has complied with this order. 
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In THE MATTER OF 


COLUMBIA APPLIANCE CORPORATION + 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4669. Complaint, Jan. 13, 1942—Decision, Dec. 30, 1948 


As respects the question as to whether or not a particular synthetie solvent, one 
of a number used in synthetic solvent dry-cleaning machines, may be properly 
characterized as more toxic, poisonous or dangerous than the others, it ap- 
pearing that all are poisonous and toxic to same extent and, if allowed to 
come in contact with the skin or if the vapors thereof are inhaled, are danger- 
ous to life and health, and, furthermore, that all, if not properly handled or 
used in such machines will cause illness to the operators—dangers which 
are increased by repeated contacts therewith: it is deceptive and disparaging 
for the seller of a competitive solvent to refer to it as more toxic, poisonous, 
and dangerous than the others. 


In such a connection the nature of the impairment to health which results from 
contact with such a solvent is immaterial and reference thereto is deceptive 
and disparaging ; and while in scientific circles distinctions as to the safety 
or dangerous character of such a solvent may be justified, in the commercial 
world broad distinctions as to the relative safety or dangerous character 
thereof are not justified and, if made in connection with the sale thereof, 
constitute false and deceptive acts and practices and an unfair, false, and 
misleading method of competition. 


Where a manufacturer of synthetic solvent dry-cleaning machines, engaged in 
interstate sale and distribution, for use therein, of synthetic dry-cleaning 
solvents, which then included (1) carbon tetrachloride and ethylene dichlor- 
ide—about 50 percent of which was made by Dow, of Michigan, and mixtures 
of which were used for most of the dry cleaning done by some 4,000 to 5,000 
dry cleaners in the United States who used synthetic solvent machines, and 
accounted for 15 percent of the dry cleaning done with such machines as 
compared with that done with ‘naphtha plants’ and “naphtha systems”; 
(2) trichlorethylene of which, as “Tyri-Clene,’ du Pont made from 94 
percent to 97 percent; (3) perchlorethylene or ‘“Per-clene,” production of 
which was about equally divided between said two companies and which, 
together with said Tri-Clene made up about one-third of the synthetic dry 
cleaning solvents then used; and, (4) since 1938, “Kolene C,” which, com- 
posed of carbon tetrachloride, trichlorethylene, and benzol was produced 
by the Kolene Corporation, and by jit sold to some 500 dry cleaners ; 

In promoting the sale and distribution of its synthetic dry-cleaning solvents 
through salesmen and technical servicemen who called upon jobbers, distribu- 


17The instant case, and the three which follow, namely Detroit Rex Products Co., D. 
4674, page 396, G. S. Blakeslee & Co., D. 4678, page 418, and BH. I. du Pont de Nemours & Co., 
Inc., D. 4685, page 487, all have to do with deceptive and disparaging representations with 
respect to certain competitive synthetic cleaning and degreasing solvents, of the Kolene 
‘Corporation, of Detroit, Mich. An earlier case which also involved such disparagement 
‘ig that of the Dow Chemical Co., D. 3991, November 22, 1944, 39 F. T. C, 444. 
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tors, and users of dry cleaning equipment, often in the company of salesmen 
of the jobbers and distributors, and who sometimes carried with them equtip- 
ment for testing dry cleaning solvents, and were given instructions by the 
main office on competitive products and ane manner in which to deal with 
the problems met in the field— 


(a) Represented through letters and otherwise to owners, users, and manu- 


facturers of such machines, and to distributors and others interested in the 
gale and use of synthetic solvents, that only “Tri-Clene” and not “Kolene C” 
should be used it is said machines, and that “Kolene C’”’ was without merit 
as a dry-cleaning agent for such use since it consisted of carbon tetrachloride 
or trichlorethylene plus about 20 percent adulterants, which were of no 
value for said purpose and were changed from time to time; was not a 
suitable substitute for ‘“Tri-Clene,” being only an experimental low-priced 
substitute, without “Tri-Clene’s” proven merits; was a combination of carbon 
tetrachloride and benzol, which upon distillation in its own and other ma- 
chines would separate and cause trouble; and would corrode its machines, 
necessitating expensive repairs and loss of time to operators and owners 
by reason of its 80 percent carbon tetrachloride content ; 


The facts being that while du Pont had had samples of said ““Kolene C” analyzed 


(b) 


in its laboratories, the true composition thereof had not been determined, 
and neither du Pont nor said manufacturer was in a position to represent to 
the trade just what the components or properties thereof were; it had, in 
fact, been used successfully for dry cleaning in such machines with satis- 
tactory results; said “Tri-Clene’” was subject to the same type of faults as 
carbon tetrachloride, needed to be handled in the same way as “Kolene C”, 
and had had damaging effects when used for dry cleaning in contact with 
some fabrics and dyes; carbon tetrachloride and synthetie solvents based 
thereon had been used successfully as dry cleaning agents and had had much 
wider use in synthetic solvent dry-cleaning machines than said “Tri-Clene”; 
said ‘“Kolene C” had been used in synthetic solvent dry-cleaning machines 
without undue or unusual corrosive effects upon the machines and without 
injury to the materials being cleaned; and there was neither scientific nor 
practical basis for representing it as without value or unsuitable for such 
purposes; 

Represented, as aforesaid, that “Kolene C” was dangerous to life and health, 
and would call illness to the operators of such machines and loss of time and 
money by reason of its tetrachloride and benzol content, whereas its “Tri- 
Clene” was comparatively harmless to life and health and not a hazard 
thereto; 


When in fact all of the aforesaid dry-cleaning solvents were poisonous and 


(¢c) 


toxie to some extent and were dangerous if allowed to come in eontact with 
the skin or if their yapors were inhaled; all, if not properly handled or 
used in such machines, would cause illness; and dangers thereof would be 
increased by continued and repeated contact ; 

Represented, as aforesaid, that said “Kolene ©” would catch on fire and 
explode if used in such machines, by reason of the 20-percent benzol content 
thereof, and was inflammable and explosive by reason of its eighteen percent 
content of benzene or “naphtha’’; that its use in such machines would consti- 
tute a fire hazard and risk to the owners and affect their fire ratings, in- 
surance, and licenses and permits to operate; and that it was more 
inflammable and explosive than trichlorethylene, or “Tri-Glene” ; 
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The facts being that when used in such machines under standard or usual con- 
ditions, it was not inflammable, nor more so, or more explosive, than tri- 
chlorethylene, or the solvents made therefrom; it was never made with 
benzene or petroleum naphtha, and its component benzol was not a petroleum 
derivative; and the fire hazard thereof had been consistently regarded by 
competent investigators as ‘‘very small”; and 

(d) Falsely represented that proof of the aforesaid statement could easily be 
obtained by users of such machines by submitting samples of ‘“‘Kolene C” for 
analysis to any competent laboratory, and, without charge, at the laboratories 
of du Pont at Niagara Falls, and at those of the National Association of Dyers 
& Dry Cleaners at Silver Spring, Md.; and that owners and users of such 
machines, by securing the facts on “Kolene C” as above specified, could 
save themselves substantial sums of money in repair bills, and difficuulties 
and loss of time due to illness which would result from use thereof; 

With result of placing in the hands of distributors and others the means of 
passing on to purchasers the representations thus provided; and with 
tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public and induce its purchase of said manufacturer’s products 
in preference to purchase of said “Kolene ©”; and thereby unfairly to 
divert trade from the sellers thereof to said manufacturer and sellers of 
its product: 

Held, That such acts and practices, under the cireumstances set forth, were all 
to the prejudice and injury of the public and of its competitors, and consti- 
tuted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 


In the aforesaid proceeding there was no basis for the inference or representation 
that the use of said solvent ‘“Kolene-C” constituted a fire hazard when it 
was used for dry cleaning, by reason of the fact that in tests made thereof 
in the laboratories it might have been found to be “slightly inflammable” at 
the higher temperatures under which said tests were made, it appearing that 
the Underwriters Laboratories stated in part that it was “chemically stable 
and not flammable at ordinary temperatures,” and that while it was “possible 
to produce moderately combustible mixtures with air under laboratory 
test conditions at higher temperatures (167° F. and upwards),” “under prac- 
tical conditions the formation of combustible mixtures at temperatures as 
low as 167° F. is extremely unlikely’—substantially the same language used 
by said concern in reporting on the inflammability of the competitive tri- 
chlorethylene. 


Mr. D. E. Hoopingarner and Mr. John Rk. Phillips, Jr. for the 


Commission. 
Walton, Bannister & Stitt, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Columbia Appliance 
Corporation, a corporation, hereinafter referred to as respondent, has 
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violated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be to the public 
interest, hereby issues its complaint stating its charges in that respect, 
as follows: 

Paracrarn 1. Respondent, Columbia Appliance Corporation, is a 
corporation organized and existing under and by virtue of the laws 
of the State of New York, with its principal office and place of business 
at 225 West Fifty-seventh Street, New York, N. Y. 

Par. 2. Respondent is now, and for more than 2 years last past has 
been, engaged in the manufacture, sale, and distribution of synthetic 
solvent dry-cleaning machines used in the cleaning of clothing, and 
in the sale and distribution of synthetic dry-cleaning solvents, includ- 
ing trichlorethylene, sometimes sold by respondent under the name of 
“Triclene,” for use in such machines. Respondent is now causing, 
and has caused, said synthetic dry-cleaning solvents, when sold, to 
be transported from places located in various States of the United 
States to purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in synthetic dry-cleaning solvents in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 

Par. 3. Respondent, in the sale and distribution of synthetic dry- 
cleaning solvents for use in synthetic solvent dry-cleaning machines 
is In competition with a number of corporations, partnerships, and 
individuals that are now, and for more than 2 years last past have 
been, engaged in the sale and distribution of synthetic dry-cleaning 
solvents for use in such machines in commerce among and between the 
various States of the United States and in the District of Columbia. 
Among such competitors is Kolene, Inc., a corporation created under 
the laws of the State of Michigan, having its principal office and place 
of business located in Detroit, Michigan, which is now, and for more 
than 2 years last past has been, engaged in the sale and distribution 
of the synthetic dry-cleaning solvent called “Kolene C,” also some- 
times called “Kolene.” 

Par. 4, (1) Respondent, in the course and conduct of its business and 
for the purpose of inducing owners:and users of Columbia synthetic 
solvent dry-cleaning machines made and sold by respondent to pur- 
chase from respondent the synthetic dry-cleaning solvent, trichlor- 
ethylene, sometimes called “Triclene,” sold by respondent, in prefer- 
ence to Kolene C, sometimes called “Kolene,” represents and has repre- 
sented to such owners and users that said trichlorethylene, and not 
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Kolene C, should be used in such machines, giving various reasons 
therefor, among which the following are typical: 

(a) Kolene C has no merit as a dry-cleaning agent for use in Colum- 
bia and other synthetic solvent dry-cleaning machines, because it con- 
sists of carbon tetrachloride, or trichlorethylene, plus about 20 per- 
cent adulterants, which are of no value in dry cleaning, and which, 
from time to time, are changed ; 

(6) Kolene C is not a suitable substitute for trichlorethylene, being 
but an experimental low-priced substitute for it, without its proven 
merits for dry-cleaning purposes; i 

(c) Kolene C is a combination of carbon tetrachloride and benzol, 
which, upon distillation in Columbia and other synthetic solvent dry- 
cleaning machines, will separate and cause trouble; 

(d) Kolene ©, if used in Columbia synthetic solvent dry-cleaning 
machines, will corrode such machines, and the corrosion thus formed 
will necessitate the making of expensive repairs and result in loss of 
time to the operators and owners of such machines, because Kolene C 
contains about 80-percent carbon tetrachloride; 

(e) Kolene C is dangerous to life and health, and, if used in syn- 
thetic solvent dry-cleaning machines, will cause illness to the operators 
of such machines and result in loss of time and money to the owners.of 
such machines, because Kolene C contains carbon tetrachloride and, 
also because it contains benzol; whereas trichlorethylene, as compared 

_to carbon tetrachloride and benzol, is comparatively harmless to life and 
health, and not a health hazard when used in synthetic solvent dry- 
cleaning machines; 

(7) Kolene C will catch on fire and explode, if used in synthetic 
solvent dry-cleaning machines, because it contains about 20-percent 
benzol ; . 

(g) Kolene C is inflammable and an explosive, because it contains 
about 18-percent benzine, that is, the petroleum product, also com- 
monly called “naphtha” ; 

(A) The use of Kolene C in synthetic solvent dry-cleaning machines 
will constitute a fire hazard and risk to the owners of such machines 
and will affect their fire ratings, insurance, and licenses, and permits 
to operate; 

- (4) Kolene C is more inflammable and explosive than trichlorethy- 
lene or “Triclene,” the solvent sold by respondent ; 

(7) Proof of the aforesaid statements could easily be obtained by 
users of synthetic solvent dry-cleaning machines by the submission 
of samples of Kolene C for analysis to any competent laboratory, and 
without charge at the laboratories of the E. I. du Pont de Nemours 
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& Co., Inc., at Niagara Falls, N. Y., and at the laboratories of the 
National Association of Dyers & Dry Cleaners, at Silver Spring, Md.; 
and 

(k) Owners and users of synthetic solvent dry-cleaning machines, 
by securing the facts on Kolene C as above specified, could save them- 
selves substantial sums of money in repair bills, difficulties, and loss 
of time due to illness, that would result from their use of Kolene C 
in synthetic solvent dry-cleaning machines. 

(2) The aforesaid statements, claims, representations, implications 
and inferences, and others of similar import and meaning, have been 
made, published and caused to be made and published by respondent 
in, and among and between, various States of the United States and 
the District of Columbia, by means of letters transmitted by United 
States mails and otherwise. 

Par. 5. (1) The aforesaid statements, claims, representations, im- 
plications, and inferences are exaggerated, false, misleading, and 
deceptive. 

(2) Through and by means of said statements, claims, representa- 
tions, implications, and inferences aforesaid, respondent has unfairly 
disparaged the product Kolene C. 

Par. 6. (1) There is no basis from either a scientific or a practical 
standpoint for a representation that Kolene C has no merit as a syn- 
thetic dry-cleaning solvent, or that it has been made from adulterants 
cf no value in dry cleaning, or that its components have been changed 
from time to time, or that it should be regarded as a substitute of 
questionable value for trichlorethylene as a dry-cleaning agent. The 
truth is that Kolene C has been used successfully for dry-cleaning pur- 
poses in synthetic solvent dry-cleaning machines and that trichlorethy- 
lene, when used for dry cleaning, in contact with some fabrics and dyes, 
has had damaging effects. Also, it is a fact that carbon tetrachloride 
and synthetic solvents having a carbon tetrachloride base have been 
used successfully as dry-cleaning agents and have had much wider use 
in synthetic solvent dry-cleaning machines than trichlorethylene. 

(2) There is no basis for a statement that Kolene C, upon distilla- 
tion in Columbia or other synthetic solvent dry-cleaning machines, 
would separate or, through a tendency to separate, cause trouble; or 
that the corrosive action of Kolene C would damage Columbia syn- 
thetic solvent dry-cleaning machines, so as to necessitate costly repairs 
to such machines or result in loss of time to the owners and operators 
of such machines. The truth is that Columbia synthetic solvent dry- 
cleaning machines have been made of metals which respondent has 
represented would withstand the corrosive effects of carbon tetra- 
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tetrachloride, as well as Kolene C, have been used in such machines, 
as well as in machines of other manufacture, without undue or unusual 
corrosive effects. 

(8) Any inference that Kolene C is more dangerous to life and 
health than trichorethylene is deceptive. The truth is that trichlor- 
ethylene and Kolene C are both dangerous to life and health and, if 
not properly handled or properly used in synthetic solvent dry-clean- 
ing machines, will cause illness to operators of such machines. There 
is no scientific or practical basis for an assertion or an inference that 
trichlorethylene, as compared to carbon tetrachloride or benzol, is com- 
paratively harmless to health and not a health hazard, when used in 
synthetic solvent dry-cleaning machines. 

(4) The truth is that Kolene C will not catch on fire or explode if 
used in synthetic solvent dry-cleaning machines. It has not been 
made of benzene, that is, the petroleum product commonly called 
“naphtha.” The use of Kolene C in synthetic solvent dry-cleaning 
machines does not constitute a fire hazard or risk to owners of such 
machines and has had, and will have, no effect on the fire ratings, 
insurance, and licenses, and permits to operate, of the dry cleaners 
who have used Kolene C in their synthetic solvent dry-cleaning ma- 
chines. Kolene C is not more inflammable nor more explosive than 
trichlorethylene or “Triclene.” In fact “Triclene” has been given a 
higher numerical fire hazard rating than Kolene C by Underwriters’ 
Laboratories, Inc., a nonprofit organization for the testing of materials 
as to their relation to life, fire, and casualty hazards. 

(5) Inferences and statements on the part of respondent that the 
comparative statements made by respondent, as above set out, could 
easily be substantiated and without expense by owners and users of 
synthetic solvent dry-cleaning machines through their own investiga- 
tions and submission of samples of Kolene C to any competent labora- 
tory were false and deceptive. There is no basis for a representation 
that owners and users of synthetic solvent dry-cleaning machines 
could save themselves substantial sums of money in repair bills, difli- 
culties, or loss of time due to illness, by using trichlorethylene instead 
of Kolene C in such machines. 

Par. 7. (1) The aforesaid statements, claims, representations, im- 
plications, and inferences made and published by respondent as afore- 
said, have been made by respondent to distributors of synthetic solvents 
and others interested in the sale and use of synthetic solvents. The 
latter have thus been placed in a position by respondent to make and 
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publish the aforesaid statements, claims, sera vc implications, 
and inferences. - 

(2) The use by respondent of the acts and estoy ee hereinabove 
mentioned in connection with the sale and distribution of synthetic 
dry-cleaning solvents in commerce has the capacity and tendency to, 
and does; mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements, 
claims, representations, implications, and inferences are true, and 
cause and. have caused many members of the purchasing public, be- 
cause of said mistaken and erroneous belief, to purchase respondent’s 
synthetic dry-cleaning solvents, in preference to the product Kolene C. 

(3) The use by respondent of the acts and practices, as aforesaid, 
also has the capacity and tendency to, and does, divert trade unfairly 
to respondent, and to the sellers of its solvents, from Kolene, Inc., 
and the sellers of the product Kolene C. 

Par. 8, The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Rerort, Frnprn¢s As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 13, 1942, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Columbia Appliance Corporation, charging said respondent with the 
use of unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that act. After the respondent filed its answer to said complaint, 
a written stipulation was entered into by and between the respondent, 
by its counsel, and Daniel J. Murphy, Assistant Chief Trial Counsel 
of the Commission, and in this stipulation it was provided that, 
subject to the approval of the Commission, the statement of facts 
contained therein may be taken as the facts in this proceeding in lieu 
of all evidence, and that the Commission may proceed upon the com- 
plaint, the respondent’s answer, and said statement of facts to make 
its report, stating its findings as to the faets (including inferences 
which it may draw from the stipulated facts) and its conclusion based 
thereon, and enter its order disposing of this proceeding. In said 
stipulation the respondent expressly waived the filing of a trial exam- 
iner’s report upon the evidence, but it did not waive the filing of briefs 
or the presentation of oral argument. 
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Thereafter, this proceeding regularly came on for final hearing upon 
the complaint, the respondent’s answer thereto, and the stipulation 
as to the facts, said stipulation having been approved, accepted and 
filed (the respondent having decided not to file a brief or to request 
oral argument and no brief having been filed or oral argument re- 
quested by counsel in support of the complaint) ; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom, 

FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Columbia Appliance Corporation, is 
a corporation organized and existing under and by virtue of the laws 
of the State of New York, with its principal office and place of busi- 
ness formerly located at 225 West Fifty-seventh Street, in the city of 
New York, State of New York, and now located at 8-16 Forty-third 
Avenue, Long Island City, New York. 

Par. 2. The respondent is now, and for more than 2 years last past 
has been, engaged in the manufacture and in the sale and distribution 
of synthetic solvent dry-cleaning machines, used in the cleaning of 
clothing, and in the sale and distribution of synthetic dry-cleaning 
solvents, including trichlorethylene, sold under the name of “Tri- 
Clene,” for use in such machines. All of said solvents have been made 
by E. I. du Pont de Nemours & Co., Inc. (hereinafter referred to as 
“du Pont”), of Wilmington, Del. The respondent is now causing, and 
has caused, its synthetic dry-cleaning solvents, when sold, to be trans- 
ported from places located in various States of the United States to 
purchasers thereof located in various other States of the United States 
and in the District of Columbia. The respondent maintains, and at 
all times mentioned herein has maintained, a course of trade in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Du Pont also sells trichlorethylene under the name of “Tri-Clene” 
and perchlorethylene under the name of “Per-Clene,” for use in syn- 
thetic solvent dry-cleaning machines, and it distributes these synthetic 
dry-cleaning solvents through a number of authorized distributors 
located in various States. . 

Tn order to handle the sale and distribution of its synthetic dry- 
cleaning machines and its synthetic dry-cleaning solvents, the respond- 
ent maintains a solvent sales office in Long Island City, New York. 
It has its salesmen and technical servicemen call upon jobbers, dis- 
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tributors, and users of dry-cleaning equipment in the interest of the 
sale and distribution of its products, and these salesmen and tech- 
nical servicemen often make calls on users of dry-cleaning equipment 
in the company of salesmen employed by the jobbers and distributors. 
They sometimes carry with them equipment for testing dry-cleaning 
solvents and are given instructions by the respondent’s main office on 
competitive products and the manner in which to deal with the prob- 
lems met in the field. 

Par. 3. For more than 2 years prior to the enactment and adoption, 
in October 1941, of emergency measures looking to the defense of the 
United States in the recent World War, approximately 15 to 20 percent 
of the dry cleaning in the United States was done in machines using 
synthetic solvents, commonly known as synthetic solvent machines, 
and the remainder was done in machines-using petroleum naphtha, 
commonly known as naphtha plants and naphtha systems. Most 
of the dry cleaning which was done in the synthetic solvent machines 
was done with mixtures containing carbon tetrachloride, including 
mixtures of carbon tetrachloride and ethylene dichloride. About 5 
to 7 percent of the dry cleaning, or about 33 percent of said 15 to 20 
percent, was done with trichlorethylene and perchlorethylene. During 
the time mentioned, The Dow Chemical Co. of Midland, Mich., made 
approximately 50 percent of the carbon tetrachloride and ethylene 
dichloride thus used. In addition to The Dow Chemical Co. only a 
few other concerns made carbon tetrachloride, the chief ones being 
Westvaco Chlorine Products Corp., The Diamond Alkali Co., and 
Niagara Smelting Corp. Almost all of the distribution of the latter 
company was handled by du Pont. Du Pont was then making approxi- 
mately 94 to 97 percent of the trichlorethylene then being manufac- 
tured, and Westvaco Chlorine Products Corp. was making the balance. 
At such time du Pont was making approximately 50 percent of the 
perchlorethylene then being manufactured and The Dow Chemical 
Co. was making the balance. Between 4,000 and 5,000 dry cleaners 
in the United States were using synthetic solvent machines. Ap- 
proximately 40 to 50 percent of these dry cleaners were using in their 
machines the synthetic solvents of The Dow Chemical Co. 

In 1938, the Kolene Corp. (also known as Kolene, Inc.) of Detroit, 
Mich., entered the synthetic slovent dry-cleaning field. At that time 
it began to produce and sell, and has since continued to produce and 
sell, a synthetic dry-cleaning solvent called Kolene C. For more 
than 2 years prior to 1941, Kolene Corp. was regularly selling its 
product, Kolene C, to approximately 500 dry cleaners. This product 
has always been made of carbon tetrachloride, trichlorethylene, and 
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benzol (benzol being a product made by the fractional distillation of 
coal). 

After October 1941, the synthetic dry-cleaning solvents above men- 
tioned were largely diverted to defense and war purposes and deliveries 
thereof to dry cleaners were curtailed. For the most part, however, 
the situation in the dry-cleaning industry now is about the same as it 
was prior to October 1941. 

Par. 4. In promoting the sale and distribution of its synthetic dry- 
cleaning solvents, the respondent, during the period from. 1938 to the 
date of the complaint in this proceeding (January 18, 1942), by means 
of letters, transmitted through the United States mails and otherwise, 
made a number of claims, statements, and representations to owners 
and users of synthetic solvent dry-cleaning machines, manufacturers 
of such machines, and distributors and other interested in the sale and 
use of synthetic solvents to the effect that only the solvents named 
above made by du Pont, namely trichlorethylene and Tri-Clene, 
and not Kolene C, should be used for dry cleaning in said synthetic 
solvent dry-cleaning machines. In support of these statements and 
representations, the respondent gave various reasons therefor, among 
which were the following: 

(a) That Kolene C has no merit as a dry-cleaning agent for use 
in synthetic solvent dry-cleaning machines because it consists of carbon 
tetrachloride or trichlorethylene plus about 20 percent adulterants, 
which are of no value in dry cleaning, and which from time to time are 
changed ; 

(b) That Kolene C is not a suitable substitute for trichlorethylene, 
being but an experimental low-priced substitute for it, without its 
proven merits for dry-cleaning purposes ; 

(c) That Kolene C is a combination of carbon tetrachloride and 
benzol, which, upon distillation in Columbia and other synthetic 
solvent dry-cleaning machines, will separate and cause trouble; 

(d) That Kolene C, if used in Columbia synthetic solvent dry- 
cleaning machines, will corrode such machines, and the corrosion thus 
formed will necessitate the making of expensive repairs and result 
in loss of time to the operators and owners of such machines, because 
Kolene C contains about 80-percent carbon tetrachloride ; 

(e) That Kolene C is dangerous to life and health, and, if used 
in synthetic solvent dry-cleaning machines, will cause illness to the 
operators of such machines and result in loss of time and money to 
the owners of such machines, because Kolene C contains carbon 
tetrachloride and also because it contains benzol; whereas trichlor- 
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ethylene, as compared to carbon tetrachloride‘and benzol, is compara- 
tively harmless to life and health, and not a Set) hazard when used 
in synthetic solvent dry-cleaning machines ; 

(f) That Kolene C will catch on fire and explode, if ace in 
synthetic solvent dry-cleaning machines, because it contains about. 
20 percent benzo! ; 

(g) That “Kolene C” is inflammable and an explosive beoalise it. 
contains about 18 percent benzine, that is, the petroleum product. 
also commonly called “naphtha” ; 

(h) That the use of “Kolene C” in synthetic solvent dry-cleaning 
machines will constitute a fire hazard and risk to the owners of such 
machines and will affect their ffre ratings, insurance, and licenses, 
and permits to operate; 

(i) That “Kolene C” is more inflammable and explosive than tri- 
chlorethylene or “Tri-Clene” ; 

(7) That proof of the aforesaid statements could easily be ob- 
tained by users of synthetic solvent dry-cleaning machines by the 
submission of samples of “Kolene C” for analysis to any competent 
laboratory, and without.charge at the laboratories of the E. I. du 
Pont de Nemours & Co., Inc., at Niagara Falls, N. Y., and at the labora- 
tories of the National Association of Dyers & Dry Cleaners, at Silver 
Spring, Md.; and 

(%) That owners and users of synthetic solvent dry-cleaning ma- 
chines, by securing the facts on “Kolene C” as above specified, could 
save themselves substantial sums of money in repair bills, difficulties, 
and loss of time due to illness, that would result from their use of 
“Kolene C” in synthetic solvent dry-cleaning machines. 

The aforesaid statements, claims, representations, and inferences, 
and others similar thereto, were made by the respondent to distributors 
of synthetic solvents and others interested in the sale of such prod- 
ucts, and the respondent thus placed in the hands of the distributors 
and others the means of passing on to purchasers the information so 
provided. 

Par. 5. (a) There is no basis from either a scientific or practical 
standpoint for a representation or inference that “Kolene C” has no 
merit or is without value or that it is not suitable or satisfactory for 
dry cleaning purposes; or that “Kolene C” has been made of mixed 
solvents and adulterants which are of no value in dry cleaning, or 
that its components have been changed from time to time, or that 
“Kolene C” is not a suitable substitute for trichlorethylene for dry 
cleaning or that it is without trichlorethylene’s proven merits for dry- 
cleaning purposes. 
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(6) There is no scientific or practical basis for a statement that 
“Kolene C,” upon distillation in Columbia or other synthetic solvent 
dry-cleaning machines will separate or, through a tendency to separ- 
ate, cause trouble or corrode the machines in which it is used any more 
than “Tri-Clene” or trichlorethylene; and any statement or infer- 
ence that “Kolene C” is subject to such faults, and that “Tri-Clene” 
and trichlorethylene, as made by du Pont and sold by the respondent, 
are stable solvents that are free from such faults is false and 
deceptive. 

(¢) Any statement or inference that “Kolene C” is more toxic, 
poisonous, and dangerous to life and health than “Tri- Clene” or 
trichlorethylene, as made by du Pont and sold by the respondent, is 
deceptive. There is no scientific or practical basis for an assertion or 
inference that either “Tri-Clene” or trichlorethylene, as compared 
with carbon tetrachloride or benzol, is comparatively harmless to life 
and is not a health hazard when used in synthetic solvent dry-cleaning 
machines. 

(d) There is no scientific or practical basis for an assertion or infer- 
ence that “Kolené C” is inflammable and an explosive because it con- 
tains 18-percent benzine, or otherwise, or that “Kolene C” will catch 
on fire and explode when used in synthetic solvent dry-cleaning ma- 
chines because it contains benzol or that when thus used it constitutes 
a. fire hazard and risk. 

(e) Any statement or inference that “Kolene C” is more inflamma- 
ble or explosive than “Tri-Clene” or trichlorethylene and the solvents 
made therefrom, as made by du Pont and sold by the respondent, 
when used for dry cleaning in synthetic solvent dry-cleaning machines, 
or that the use of “Kolene C” will affect the fire ratings, insurance, or 
licenses to operate, is false and deceptive. 

(7) Proof of the statements and representations made by the re- 
spondent could not have been obtained by users of synthetic solvent 
dry-cleaning machines by the submission of samples of “Kolene C” to 
any laboratory for analysis and could not have been obtained at the 
laboratories of du Pont or at the laboratories of the National Associa- 
tion of Dyers & Cleaners, and the respondent’s representations to the 
contrary were false and deceptive. Any statement or inference that 
the owners and users of synthetic solvent dry-cleaning machines, by 
securing the facts on “Kolene C” could save themselves substantial 
sums of money in repair bills, difficulties, and loss of time due to illness 
that would result from their use of “Kolene C” in synthetic solvent 
dry-cleaning machines, is false and deceptive. 
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(g). The: actual properties of “Kolene C” and the composition 
thereof are covered herein by paragraphs 3, 5, and 6. 

Par. 6. At the time the representations referred to in paragraph 4 
were made, du Pont had in fact procured samples of “Kolene C” and 
had had these samples analyzed in its laboratories and had furnished 
the respondent with a number of reports of such analyses. Du Pont 
had not, however, by its analyses or otherwise, determined the true 
composition of said product, and neither it nor the respondent was in 
a position to represent to the trade just what the components or the 
characteristics or properties of the product were. 

The record shows that “Kolene C” has been used successfully: for 
dry-cleaning purposes in synthetic solvent dry-cleaning machines and 
that it has given, and does give, satisfactory results when so used for 
such purposes. 

The solvents, “Tri-Clene” and trichlorethylene, as made by du Pont 
and sold by the respondent, when in the presence of water encountered 
in dry-cleaning operations in synthetic solvent dry-cleaning machines, 
are subject to the same type of faults as carbon tetrachloride. During 
working operations in synthetic solvent dry-cleaning machines these 
solvents must be handled the same as “Kolene C,” the product of the 
Kolene Corp., to insure satisfactory operating results, both as to the 
machines being thus used and the materials being thus dry cleaned. 
Trichlorethylene and “Tri-Clene,” as made by du Pont and as sold by 
the respondent, when used for dry cleaning in contact with some fab- 
rics and dyes have had damaging effects. Carbon tetrachloride and 
synthetic solvents having a carbon tetrachloride base have been used 
- successfully as dry-cleaning agents and have had such wider use in 
synthetic solvent dry-cleaning machines than trichlorethylene, in- 
cluding the solvent “Tri-Clene,” as made by du Pont from trichlor- 
ethylene, and sold by the respondent. “Kolene C” has been used in 
synthetic solvent dry-cleaning machines without undue or unusual 
corrosive effects upon such machines and without injury to the ma- 
terials being cleaned. 

All of the products mentioned herein as having been used for dry- 
cleaning purposes are poisonous and toxic to some extent and, if 
allowed to come in contact with the skin or if the vapors thereof are 
inhaled, are dangerous to life and health. If not properly handled 
or properly used in synthetic solvent dry-cleaning machines, all of 
said solvents will cause illness to the operators of such machines. Such 
dangers are increased by continued and repeated contacts with said 
solvents. Hence, it is deceptive and disparaging for the respondent 
to refer to “Kolene C” as more toxic, poisonous, or dangerous than the 
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other named solvents; and in this connection, the nature of the im- 
pairment to health resulting from contacts with such solvents is im- 
material and reference thereto in the circumstances is deceptive and 
disparaging. In scientific circles, distinctions as to the safety or 
dangerous character of said solvents may be justified, but in the 
commercial world broad distinctions as to the relative safety or dan- 
gerous character of said solvents are not justified, and if made in con- 
nection with the sale of such solvents constitute unfair, false, and 
deceptive acts and practices and an unfair, false, and misleading 
method of competition. i 

“Kolene C” will not catch on fire or explode when used in synthetic 
solvent dry-cleaning machines. The use of “Kolene ©” in synthetic 
solvent dry-cleaning machines under standard or usual conditions 
does not constitute a fire hazard or risk to the owners and users of such 
machines, and when thus used it is not inflammable. Such solvent is 
not more inflammable nor more explosive when used for such purposes 
than “Tri-Clene” or trichlorethylene or the solvents made therefrom, 
as the latter are made by du Pont and sold by the respondent. There is 
no basis for an inference or representation that use of said solvent con- 
stitutes a fire hazard when such solvent is used for dry cleaning by 
reason of the fact that in tests made of said solvent in the labora- 
tories it may have been found to be “slightly flammable” at the higher 
temperatures under which said tests were made. With respect to the 
flammability of “Kolene C,” the Underwriters Laboratories, Inc. (an 
enterprise sponsored by the National Bureau of Fire Underwriters, 
operated for service and not for profits), in a report dated June 1939, 
stated in- part : 

The product is a colorless, volatile liquid intended for use as a cleaning fluid; 
it is chemically stable and not flammable at ordinary temperatures; it is pos- 
sible to produce moderately combustible mixtures with air under laboratory 
test conditions at higher temperatures (167 F. and upwards) but under prac- 
tical conditions the formation of combustible mixtures at temperatures as low 
as 167 F. is extremely unlikely. 

This is substantially the same language used by this concern in re- 
porting on the flammability of trichlorethylene. Contrary to the 
respondent’s representations, “Kolene C” was never made with “ben- 
zine” or “petroleum naphtha,” which would have made it more in- 
flammable than “Tri-Clene” or trichlorethylene. The component 
benzol, which was actually contained in said product, is not a petro- 
leum derivative, and the fire hazard of the preparation “Kolene C” 
has been consistently regarded by competent investigators as “very 


small.” 
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Par. 6. The false, misleading, and disparaging representations made 
by the respondent to the effects and in the manner aforesaid have had 
a tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the false and erroneous belief that said 
representations are true and into the purchase of the respondent’s 
products in preference to the product “Kolene C.” Because of such 
erroneous belief, said false and misleading representations and dis- 
paragements also have the tendency and capacity unfairly to divert 
trade from the sellers of the preparation “Kolene C” to the respondent 
and to the sellers of the respondent’s products. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and of the respondent’s com- 
petitors and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s answer . 
thereto, a stipulation as to the facts entered into by and between the 
respondent, by its counsel, and Daniel J. Murphy, Assistant Chief 
Trial Counsel of the Commission, which stipulation provided, among 
other things, that without further evidence or other intervening pro- 
cedure except the filing of briefs and the presentation of oral argument 
(the filing of briefs and the presentation of oral argument having 
been subsequently waived), the Commission may issue and serve upon 
the respondent its findings as to the facts and conclusion based thereon 
and an order disposing of the proceeding ; and the Commission having 
made its findings as to the facts and its conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act: ~ 

It is ordered, 'That the respondent, Columbia Appliance Corp., and 
its officers, agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, or distribution in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, of its synthetic dry-cleaning solvents, 
do forthwith eease and desist from: ‘ 

(1) Misrepresenting in any manner the constituents, properties, or 
characteristics of “Kolene ©,” or of any other dry-cleaning solvent 
sold in competition with the respondent’s product; 
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(2) Representing, directly or by implication, that “Kolene C” has 
no merit or value or that it is not suitable or satisfactory as a dry- 
cleaning agent; 

(3) Representing, directly or by implication, that “Kolene C,” when 
used in synthetic solvent dry-cleaning machines, will separate, break 
down or form acid, or that it will react unfavorably against or corrode 
the machines in which such solvent is used; 

(4) Representing, directly or by implication, that the toxicity of 
or dangers from the fumes of “Kolene C” are greater than the toxicity 
of or dangers from the fumes of the respondent’s dry-cleaning solvent ; 
or misrepresenting in any manner the absolute or comparative toxicity 
of or dangers from the fumes of “Kolene C” or any other competing 
dry-cleaning solvent ; . 

(5) Representing, directly or by implication, that the hazards of 
fire or explosion from the use of “Kolene C” are greater than the 
hazards of fire or explosion from the use of the respondent’s dry-clean- 
ing solvent; or representing, directly or by implication, that ‘“Kolene 
C” is inflammable or explosive when used for dry-cleaning purposes 
under standard or usual conditions for such work; 

(6) Making or publishing any false or disparaging representations 
concerning the dry-cleaning solvent of any competitor; or supplying 
to or placing in the hands of distributors or others any statement, 
claim, report, or data which may be used by such distributors or others 
as a means of or basis for any false or disparaging representation 
concerning the dry-cleaning solvent of any competitor. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which it has com- 
plied with this order. 
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In THE MATTER OF 


DETROIT REX PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4674. Complaint, Jan. 21, 1942—Decision, Dec. 30, 1948 


As respects the question as to whether or not two particular solvents used in 
synthetic solvent dry-cleaning and degreasing machines, may be properly 
characterized as more toxic, poisonous, or dangerous than certain others 
thus used, it appearing that all are poisonous and toxic to some extent and 
are dangerous to life and health if allowed to come in contact with the skin 
or if the vapors thereof are inhaled, and, furthermore, that all, if not prop- 
erly handled or used in such machines, will cause illness to the operators— 
dangers which are increased by repeated contacts: it is deceptive and dis- 
paraging for the seller of certain of the other solvents competitive therewith 
to refer to said particular solvents as more toxic, poisonous, and dangerous 
than its own. 


In such a connection the nature of the impairment to health which results from 
contacts with such particular solvents is immaterial and reference thereto 
is deceptive and disparaging; and while in scientific circles distinctions as 
to the safety or dangerous character of such particular solvents may be 
justified, in the commercial world broad distinctions as to the relative safety 
or dangerous character thereof are not justified, and, in connection with 
the sale thereof, constitute false and deceptive acts and practices and 
an unfair, false, and misleading method of competition. 


Where a corporation which (1) was engaged in the manufacture and the inter- 
state sale and distribution of synthetic solvent degreasing machines, for 
use in the cleaning of oil and grease from metal products, and in the similar 
sale of its synthetic dry-cleaning and degreasing solvents consisting of 
trichlorethylene, made by du Pont prior to January 1, 1947; (2) sold its 
degreasing solvents as “Triad” and ‘“Perma-A-Clor”; (8) together with 
G. 8. Blakeslee & Co., of Chicago, Ill., made all except a limited number of 
such degreasing machines, and, along with it, was party to a number of 
agreements and arrangements with the du Pont Co. covering the manufacture 
of such machines and the distribution of du Pont’s synthetic degreasing 
solvents, including those sold by Blakeslee as “Blakosolv”; and which (4), 
along with Blakeslee, under said arrangements, handled a large part of the 
distribution of the degreasing solvents of du Pont, who also sold trichlorethyl- 
ene as ‘“Triclene D” (or, formerly, as ‘‘Cecolene No. 1”), and perchlorethylene 
as “Per-Clene (or, formerly, as “Cecolene No. 2”), for use in degreasing 
machines, and sold and distributed for use in synthetie solvent dry-cleaning 
machines, through various distributors and jobbers and through the Columbia 
Appliance Corp. of Long Island City, N. Y., manufacturer of synthetic 
solvent dry-cleaning machines, said trichlorethylene as “Triclene’ ; 

In promoting the sale and distribution of its said synthetic solvents through 
salesmen and technical servicemen who called upon jobbers and dry cleaners, 
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and upon users of degreasing equipment in the company, often, of salesmen 
employed by the jobbers and distributors; were instructed by the main 
office on competitive products and the manner in which to deal with problems 
met in the field; and sometimes carried with them equipment for testing 
synthetie solvents, which then included (1) carbon tetrachloride and ethyl- 
ene dichloride—about 50 percent of which was made by Dow of Michigan, 
and mixtures of which were used for most of the dry cleaning done by some 
4,000 to 5,000 dry cleaners in the United States, who used synthetic solvent 
machines, and who accounted for 15 percent of the dry cleaning done with 
such machines as compared with that done with “naphtha plants” and 
‘naphtha systems”; (2) trichlorethylene, of which du Pont made from 
94 to 97 percent, and which, along with the solvents made therefrom, prior 
to the entrance of the Kolene Corp. into the field as below set out, was used 
almost exclusively for solvent degreasing; (3) perchlorethylene or “Per- 
elene,” production of which was about equally divided between du Pont 
and Dow, and which, together with “Tri-clene”’, made up about one-third 
of the synthetic dry-cleaning solvents then used; and, (4) since about 1938, 
two products, namely, “Kolene C”, which, composed of carbon tetrachloride, 
trichlorethylene and benzol (made by the fractional distillation of coal), 
was produced by the Kolene Corp. and by it sold to some 500 dry cleaners; 
and said concern’s degreasing solvent ‘“Kolene T”, sold after December 
1939 as “Kolyte”’, originally of the same ingredients, and later changed to 
trichlorethylene, perchlorethylene and benzol or toluol ; 

Represented through letters and otherwise to distributors of synthetic sol- 
vents and others interested in their sale, that only the du Pont solvents 
named above should be used in syuthetic solvent degreasing machines, and 
that those sold by Kolene Corp., which were sometimes referred to by it as 
“Kolene” should not be used for synthetic dry cleaning 0 synthetic degreas- 
ing, through such claims and statements as that “Kolene” had no value aS a 
dry-cleaning or degreasing agent because it contained carbin tetrachloride, 
plus some benzol and kerosene, which were without value for dry cleaning 
or degreasing ; 


The facts being that while du Pont had in fact had samples of the Kolene syn- 


(0) 


thetic solvents analyzed in its laboratories, and had furnished said corpo- 
ration with a number of the reports thereof, it had not determined the 
true compositions of the products “Kolene-C” and “Kolene-T,” and neither 
it nor said corporation was in a position to report to the trade just what their 
components or properties were; that the Kolene products had in fact 
been used successfully for dry cleaning and for degreasing purposes, re- 
spectively, and had given and gave satisfactory results without undue or 
unusual harmful effects on either the materials or metals being dry cleaned 
or degreased or on the dry-cleaning or degreasing machines ; 

Represented that ‘Kolene,” being a solvent mixture, was not a suitable or 
satisfactory degreasing solvent because mixed solvents are unsatisfactory 
and dangerous to use in such degreasing machines; and that upon being 
heated in the course of dry-cleaning and degreasing operations in the ma- 
chines, and being distilled therein, it would separate, break down, form 
acid and react unfavorably against and corrode them, and react unfavor- 
ably upon the materials and metals being dry cleaned and degreased; 
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whereas, trichlorethylene, ‘Triad’? and “Perm-A-Clor’” were stable solvents 
and were free from such faults; 

The facts being that in the du Pont solvents “Triclene,” “Triad,” and “Perm-A- 
Clor,” when in contact with metals and also in the presence of water en- 
countered in dry-cleaning and degreasing operations in said machines, 
were subject to the same type of faults as carbon tetrachloride; and needed 
to be handled in the same way as “Kolene” to insure satisfactory results 
both as to the machines and the metals and materials being dry cleaned 
or degreased ; 

(c) Represented that “Kolene’ was more toxic, poisonous, and dangerous to 
life and health than trichlorethylene or ‘Triad’ or ‘‘Perm-A-Clor”; and 
that it was dangerous because it contained carbon tetrachloride and benzol; 
whereas, trichlorethylene, ‘“‘Triad” and ‘“Perm-A-Clor,” were comparatively 
harmless and were not a health hazard when used in synthetic solvent 
machines; 

The facts being that all the products mentioned are poisonous and toxic to some 
extent, and, if allowed to come in contact with the skin or if vapors thereof 
are inhaled, are dangerous to life and health; all, if not properly handled 
or properly used in such machines, will cause illness to the operators— 
dangers which are increased by continued and repeated contact therewith ; 
and references to ‘““Kolene”’ as more toxic, etc., than the others were deceptive 
and disparaging ; 

(d) Represented falsely that ‘‘Kolene’ would catch on fire and explode if used 
in said machines because it contained benzol; that it constituted a fire haz- 
ard and risk when used in such machines and was more flammable and more 
explosive than trichlorethylene, ‘Triad,’ or ‘‘Perm-A-Clor,’ and that it 
would not flash or catch on fire up to the initial boiling point; whereas, 
trichlorethylene, “Triad’’.and ‘“Perm-A-Clor” were not flammable or explo- 
sive, and could be used, heated, and distilled in synthetic solvent degreasing 
machines without risk of fire or explosion ; 

The facts being that said ‘Kolene”’ and ‘‘Kolene T’’ as used under standard 
or usual conditions, were not flammable, nor more flammabie or explosive 
than “Triad,” ‘““Perm-A-Color,” trichlorethylene or perchlorethylene or the du 
Pont solvents made therefrom; and there was no basis for an inference 
or representation that use of either of said Kolene solvents constituted 
a fire hazard by reason of the fact that they had been found to be “slightly 
flammable” at the higher temperatures under which laboratory tests were 
made; and 

(e) Falsely represented that proof of the above-mentioned properties of “Kolene 
C” had been made by laboratory and other tests by said corporation and 
by du Pont; 

With result of placing in the hands of distributors and others the means of pass- 
ing on to purchasers the representations thus provided; and with tendency 
and capacity to mislead and deceive a substantial portion of the purchasing 
public and induce its purchase of said corporation’s products in preference 
to purchase of “Kolene”’; and thereby unfairly to divert trade to its sellers 
from the sellers of said Kolene preparations: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and of its competitors, and consti- 
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tuted unfair methods of competition in ecommerce, and unfair and deceptive 
acts and practices therein. 


In the aforesaid proceeding there was no basis for the inference or representa- 
tion that the use of said solvent “Kolene ©” constituted a fire hazard when 
it was used for dry cleaning, by reason of the fact that in tests made thereof 
in the laboratories it might have been found to be “slightly inflammable” 
at the higher temperatures under which said tests were made, it appearing 
that the Underwriters’ Laboratories stated in part that it was “chemically 
stable and not flammable at ordinary temperatures,” and that while it was 
“possible to produce moderately combustible mixtures with air under labora- 
tory test conditions at higher temperatures (167° F. and upward),” under 
practical conditions the formation of combustible mixtures at tempera- 
tures as low as 167° F. is extremely unlikely” substantially the same lan- 
guage used by said concern in reporting on the flammability of the competitive 
trichlorethylene. 


Ur. D. E. Hoopingarner and Mr. John R. Phillips, Jr. for the Com- 
mission. 

Mr. Ellsworth W. Allison, Mr. Arbie O. Thalacker and Mr. Theodore 
R. Bohn, of Detroit, Mich., and Davies, Richberg, Beebe, Busich & 
Richardson, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Detroit Rex Prod- 
ucts Co., a corporation, hereinafter referred to as respondent, has 
violated.the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be to the public inter- 
est, hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapu 1. Respondent, Detroit Rex Products Co., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Michigan, with its principal office and place of business at 
13011 Hillview Avenue, Detroit, Mich. 

Par. 2. (1) Respondent is now, and for more than 2 years last past 
has been, engaged in the manufacture, sale, and distribution of syn- 
thetic solvent degreasing machines, some of which are called “Detrex 
Degreasers,” used in solvent degreasing, being the cleaning of metal 
products from oil and grease, and in the sale and distribution of 
synthetic degreasing solvents, consisting of trichlorethylene, sold by 
respondent under the names of “Triad” and “Perm-A-Clor.” Re- 
spondent is now causing, and has caused, said synthetic degreasing 
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solvents, when sold, to be transported from places located in various 
States af the Gnited States to purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
Respondent maintains, and at all times*mentioned herein has main- 
tained, a course of trade in said synthetic degreasing solvents, in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

(2) Inthe United States almost all of the synthetic solvent degreas- 
ing machines are sold by one of three companies, namely, respondent ; 
also G. S. Blakeslee & Co., a corporation organized and existing un- 
der and by virtue of the laws of the State of Illinois, with its principal 
office and place of business at Cicero, Il. ; and E. I. du Pont de Nemours 
& Co., Inc., a corporation organized and existing under and by virtue 
of the laws of the State of Delaware, with its principal office and 
place of business at Wilmington, Del. These three companies are 
parties to agreements and arrangements covering the manufacture of 
synthetic solvent degreasing machines and the distribution of syn- 
thetic degreasing solvents made by E. I. du Pont de Nemours & Co., Inc. 
G. S. Blakeslee & Co., sells and distributes synthetic degreasing sol- 
vents, consisting of trichlorethylene, under the name of “Blacosolv.” 
Respondent and G. S. Blakeslee & Co., sell degreasing solvents manu- 
factured only by E. I. du Pont de Nemours & Co., Inc., and, under 
the arrangements aforesaid, handle a large part of the distribution of 
the degreasing solvents manufactured by said company. E. I. du 
Pont de Nemours & Co., Inc., also sells trichlorethylene, under the 
name of Cecolene No. 1, and Perchlorethylene, under the name of 
Cecolene No. 2, for use in synthetic solvent degreasing machines, which 
it distributes, in part, through a number of authorized distributors 
located in various States. 

(3) Said E. I. du Pont de Nemours & Co., Inc., also sells tri- 
chlorethylene, under the name of “Tri-Clene,” and perchorethylene, 
under the name of “Per-Clene,” for use in synthetic solvent dry- 
cleaning machines, and distributes said synthetic dry-cleaning solvents 
through a number of authorized distributors located in various States, 
including jobbers handling chemicals, and Columbia Appliance Corp., 
a corporation organized and existing under and by virtue of the laws 
of the State of New York, with its principal office and place of business 
in New York, N. Y. Caushits Appliance Corp. is engaged in the 
manufacture ae sale of synthetic solvent dry-cleaning machines, as 
well as in the sale of said synthetic dry-cleaning solvent “Tri- Glare? 
and “Per-Clene,” made by E. I. du Pont de Namen. & Co., Ine. 
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(4) Respondent, in the course of its business, makes contacts with 
various persons interested in the sale and use of synthetic solvents 
through its home office, its several branch offices, a considerable num- 
ber of dealers located in principal cities, and a number of salesmen 
schooled in chemistry, salesmanship, and degreasing. Data of ad- 
vantage to respondent in combating competition from competing sol- 
vents are secured by respondent through its contacts aforesaid, from 
E. I. du Pont de Nemours & Co., Inc., and said other companies in- 
terested in the sale of the solvents made by said latter company. 
Statements relating to such data, based thereon, and in opposition. 
thereto, are didserninsited and sideniisttanl by respondent through its 
various contacts aforesaid. 

Par. 3. Respondent, in the sale and distribution of its synthetic 
degreasing solvents for use in synthetic solvent degreasing machines, 
is in competition with a number of corporations, partnerships, and 
individuals that are now, and, for more than 2 years last past, have 
been engaged in the sale and distribution of synthetic degreasing sol- 
vents for use in such machines in commerce among and between the 
various States of the United States and in the District of Columbia. 
Among such competitors is Kolene Corp., a corporation organized 
and existing under and by virtue of the laws of the State of Michigan, 
having its principal office and place of business located in Detroit, 
Mich., which is now, and for more than 2 years last past has been, 
engaged in the sale and distribution of the synthetic degreasing solvent 
called “Kolene T” and the synthetic dry-cleaning solvent called 
“Kolene C.” 

Par. 4. (1) Respondent, in the course and conduct of its business 
and for the purpose of inducing owners and users of respondents’ 
synthetic solvent degreasing machines, made and sold by respondent, 
to purchase from respondent the synthetic degreasing solvents, con- 
sisting of trichlorethylene, sold by respondent under the names of 
“Triad,” and “Perm-A-Clor,” in preference to the solvents aforesaid 
sold by Kolene Corp., and, for the purpose of lessening, preventing, 
and destroying competition by Kolene Corp. in the sale of synthetic 
degreasing solvents, and of injuring, hindering, and eliminating it 
as a competitor in the synthetic solvent cleaning field, represents, and 
has represented to owners and users of synthetic solvent degreasing 
machines, distributors of synthetic solvents, and others interested in 
the sale and use of synthetic solvents, that only the solvents aforesaid, 
made by E. I. du Pont de Nemours & Co., Inc., should be used in the 
synthetic solvent degreasing machines sold by respondent, and that 
the solvents aforesaid sold by Kolene Corp., which are sometimes re- 
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ferred to by respondent as “Kolene,” should not be used for synthetic 
solvent cleaning, either in synthetic solvent degreasing machines or in 
synthetic solvent dry-cleaning machines, giving various reasons there- 
for, among which the following are typical: 

(a) Kolene has no merit as a degreasing or. dry-cleaning agent be- 
cause it is a mixture containing carbon tetrachloride, plus some benzol, 
and kerosene, which are without value for degreasing or dry-cleaning. 

(0) Kolene, being a solvent mixture, is not a suitable or satisfactory 
degreasing solvent, because mixed solvents are unsatisfactory and 
dangerous to use in synthetic solvent degreasing machines. 

(¢) Kolene is not to be compared with trichlorethylene sold by re- 
spondent under the names of “Triad” and “Perm-A-Clor,” being far 

‘inferior to it for degreasing purposes and without its proven merits. 

(d@) Kolene, upon being heated in the course of degreasing metals 
in synthetic solvent degreasing machines, and upon being distilled im 
such machines, will separate, break down, form acid, and react un- 
favorably against, and corrode, both the metals being degreased and 
the degreasing machines; whereas, trichlorethylene, sold by respond- 
ent as “Triad” and “Perm-A-Clor,” is a stable solvent that is free from. 
such faults. 

(e) Kolene, if used in synthetic solvent degreasing and dry-clean- 
ing machines, will corrode such machines and react unfavorably 
against the materials being degreased or cleaned. 

(7) Kolene, when used in synthetic solvent degreasing and dry- 
cleaning machines, is more toxic, poisonous, and dangerous to life and 
health than trichlorethylene, or “Triad” or “Perm-A-Clor,” the sol- 
vents sold by respondents. 

(7) Kolene is dangerous to life and health, when used in synthetic 
solvent degreasing and dry-cleaning machines, because it contains 
carbon tetrachloride and also because it contains benzol; whereas, tri- 
chlorethylene, sold by respondent as “Triad” and “Perm-A-Clor,” as 
compared to carbon tetrachloride and benzol, is comparatively harm- 
less to life and health and not a health hazard when used in synthetic 
solvent degreasing machines. 

(i) Kolene will catch on fire and explode if used in synthetic sol- 
vent degreasing and dry-cleaning machines, because it contains benzol. 

(7) Kolene constitutes a fire hazard and risk, when used in synthetic 
solvent degreasing and dry-cleaning machines, and is more inflamma- 
ble and explosive than trichlorethylene, or “Triad,” or “Perm-A-Clor,” 
the solvents sold by respondent. 

(7) Kolene will, in general, not flash or catch on fire up to the intial 
boiling point; whereas, trichlorethylene, sold by respondent as “Triad” 
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and “Perm-A-Clor,” is not flammable or explosive, and can be used, 
heated, and distilled in synthetic solvent degreasing machines without 
risk of fire or explosion. 

(4) Proof of the properties of Kolene, as given in the statements 
aforesaid, has been made by laboratory and other tests made by re- 
spondent and E. I. du Pont de Nemours & Co., Inc., of Wilmington, 
Del. 

(2) The aforesaid statements, claims, representations, implications, 
and inferences, and others of similar import and meaning, have been 
made, published, and caused to be made and published, by respondent, 
in and among and between various States of the United States and 
the District of Columbia, by means of letters transmitted by United 
States mails and otherwise. 

Par. 5. (1) The aforesaid statements, claims, representations, im- 
plications, and inferences are eXaggerated, false, misleading, and 
deceptive. 

(2) Through and by means of said statements, claims, representa- 
tions, implications and inferences aforesaid, respondent has unfairly 
disparaged the products of Kolene Corp., namely, “Kolene T” and 
“Kolene ©,” which have been referred to by respondent as “Kolene.” 

Par. 6. (1) There is no basis from either a scientific or a practical 
standpoint for a representation that the products of Kolene Corpora- 
tion, namely, “Kolene T” and “Kolene C,” referred to by respondent 
as “Kolene,” have no merit, or are without value, or are not suitable, 
or satisfactory for degreasing or dry-cleaning purposes; or that 
“Kolene” has been made of mixed solvents that are of no value, or 
that are not suitable, or satisfactory for such purposes; or that mixed 
solvents are unsatisfactory or dangerous to use in synthetic solvent 
degreasing machines; or that trichlorethylene, sold by respondent 
under the names of “Triad” and “Perm-A-Clor,” is far superior to 
“Kolene” for degreasing or dry-cleaning purposes; or that “Kolene” 
is not to be compared with the solvents sold by respondent for de- 
greasing purposes. The truth is that “Kolene T” has been used suc- 
cessfully for degreasing purposes and that “Kolene C” has been used 
successfully for dry-cleaning purposes. Aso, it is a fact that trichlor- 
ethylene, or “Triad” or “Perm-A-Clor,” when in contact with metals 
and also when in the presence of water encountered in degreasing op- 
erations in synthetic solvent degreasing machines, is subject to the same 
type of faults as carbon tetrachloride, and, during degreasing opera- 
tions in synthetic solvent degreasing machines, must be handled the 
same as “Kolene T,” to insure satisfactory operating results, both as 
to the degreasing machines and the metals being degreased. 
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(2) There is no basis for a statement that “Kolene T” or “Kolene 
C,” upon being heated in the course of degreasing metals in synthetic 
solvent degreasing machines, or upon being distilled, will separate, 
break down, form acid, or react unfavorably against or corrode the 
metals being degreased or the degreasing machines; and any infer- 
ence that “Kolene” is subject to such faults and that trichorethylene, 
or “Triad,” or “Perm-A-Clor,” is a stable solvent that is free from 
such faults, is deceptive. The truth is that “Kolene T” has been used 
in synthetic solvent degreasing machines and that “Kolene C” has 
been used in synthetic solvent dry-cleaning machines without undue 
or unusual corrosive effects on such machines. “Kolene T” has been 
so used without injury to, or unusual effects on, the metals being de- 
greased, and “Kolene C” has been so used without injury to the mate- 
rials being cleaned. 

(3) Any inference that “Kolene” is more toxic, poisonous, and dan- 
gerous to life and health than trichorethylene, or “Triad” or “Perm-A- 
Clor,” is deceptive. The truth is that trichorethylene, or “Triad” or 
“Perm-A-Clor,” and “Kolene” are each dangerous to life and health 
and if not properly handled or properly used in synthetic solvent 
degreasing or dry-cleaning machines will cause illness to the operators 
of such machines. There is no scientific or practical basis for an as- 
sertion or inference that trichlorethylene, or “Triad” or “Perm-A- 
Clor,” as compared to carbon tetrachloride or benzol, is comparatively 
harmless to health and not a health hazard when used in synthetic 
solvent degreasing machines. 

(4) The truth is that “Kolene” will not catch on fire or explode 
when used in synthetic solvent degreasing or dry-cleaning machines. 
It has not been made of kerosene or of any product made from pe- 
troleum or of any product called “naphtha.” The use of “Kolene T” 
in synthetic solvent degreasing machines does not constitute a fire 
hazard or risk to the owners of such machines. “Kolene” is not more 
inflammable nor more explosive than trichlorethylene, or “Triad” or 
“Perm-A-Clor.” Any statement that “Kolene” will, in general, not 
flash or catch on fire up to the initial boiling point, or when kept at 
lower temperatures, is deceptive and implies, and may induce the 
belief, that “Kolene” is inflammable when used for degreasing or 
dry cleaning, or when used under operating conditions in synthetic 
solvent degreasing and dry-cleaning machines; and statements to 
such effect, as used by respondent convey the false and deceptive in- 
ference that ‘Kolene,” if used in synthetic solvent degreasing or 
dry-cleaning machines, will catch on fire and explode. The fact is 
that “Triad” and “Perm-A-Clor” have each been given a numerically 
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higher and greater fire-hazard rating than “Kolene C” by Underwrit- 
ers’ Laboratories, Inc., a non-profit organization for the testing of 
materials as to their relation to life, fire, and casualty hazards. 

(5) Inferences and statements on the part of the respondent that 
the comparative statements made by respondent, as above set out, 
have been substantiated by tests made by respondent, by E. I. du Pont 
de Nemours & Co., Inc., and others, are false and deceptive. 

Par. 7. (1) The aforesaid statements, claims, representations, im- 
plications, and inferences made and published by respondent as afore- 
said, have been made by respondent to distributors of synthetic sol- 
vents and others interested in the sale and use of synthetic solvents. 
The latter have thus been placed in a position by respondent to make 
and publish the aforesaid statements, claims, representations, impli- 
cations, and inferences. 

(2) The use by respondent of the aforesaid acts and practices here- 
inabove mentioned in connection with the sale and distribution of 
synthetic degreasing solvents in commerce has the capacity and ten- 
dency to, and does, mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that said 
statements, claims, representations, implications, and inferences are 
true, and cause and have caused many members of the purchasing 
public, because of said mistaken and erroneous belief, to purchase re- 
spondent’s synthetic degreasing solvents, in preference to the product 
“Kolene T,” and not to purchase the products “Kolene T” and “Ko- 
lene C.” 

(3) The use by the respondent of the acts and practices, as afore- 
said, also has the capacity and tendency to, and does, divert trade un- 
fairly to respondent, and to the sellers of its solvents, from Kolene 
Corp., and the sellers of the solvents of Kolene Corp. 

Par. 8. The aforesaid acts and practices of the respondent as here- 
inabove alleged are all to the prejudice and injury of the public and 
of respondent’s competitors and constitute unfair methods of compe- 
tion in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 


sion Act. 
Report, Finpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 21, 1942, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
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Detroit Rex Products Co., a corporation, charging said respondent 
with the use of unfair methods of competition in commerce and un- 
fair and deceptive act and practices in commerce in violation of the 
provisions of that act. After the respondent filed its answer to 
_said complaint, a written stipulation was entered into by and between 
the respondent, by its counsel, and Daniel J. Murphy, Assistant Chief 
Trial Counsel of the Commission, and in this stipulation it was pro- 
vided that, subject to the approval of the Commission, the statement 
of facts contained therein may be taken as the facts in this proceeding 
in lieu of all evidence, and that the Commission may proceed upon 
the complaint, the respondent’s answer, and said statement of facts to 
make its report, stating its findings as to the facts (including infer- 
ences which it may draw from the stipulated facts) and its conclusion 
based thereon, and enter its order disposing of this proceeding. In 
said stipulation the respondent expressly waived the filing of a trial 
‘examiner’s report upon the evidence, but it did not waive the filing 
of briefs or the presentation of oral argument. 

Thereafter, this proceeding regularly came on for final hearing 
upon the complaint, the respondent’s answer thereto, and the stipula- 
tion as to the facts, said stipulation having been approved, accepted 
and filed (the respondent having decided not to file a brief or to re- 
quest oral argument and no brief having been filed or oral argument 
requested by counsel in support of the complaint) ; and the Commis- 
sion, having duly considered the matter and being now fully advised 
in the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


ParagrapH 1. The respondent, Detroit Rex Products Co. (also 
known as Detrex Corp.), is a corporation organized and existing under 
and by virtue of the laws of the State of Michigan, with its principal 
office and place of business located at 13005 Hillview Avenue, in the 
city of Detroit, State of Michigan. 

Par. 2. The respondent is now, and for more than 2 years last past 
has been, engaged in the manufacture and in the sale and distribution 
of synthetic solvent degreasing machines, some of which are called 
“Detrex Degreasers,” used in solvent degreasing, being the cleaning 
of oil and grease from metal products, and in the sale and distribution 
of synthetic dry-cleaning and degreasing solvents consisting of tri- 
chlorethylene. The respondent sells its synthetic degreasing solvents 
under the names of “Triad” and “Perm-A-Clor.” The respondent 
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is now causing, and has caused, said synthetic dry-cleaning and de- 
greasing solvents, when sold, to be transported from places located in 
various States of the United States to purchasers thereof located in 
various other States of the United States and in the District of Colum- 
bia. The respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said synthetic dry-cleaning and 
degreasing solvents in commerce among and between the various 
States of the United States and in the District of Columbia. 

In the United States, all except a limited number of synthetic solvent 
degreasing machines have been, and are now, made and sold by two 
companies, namely, the respondent and G. S. Blakeslee & Co. of Cicero, 
Ill. These two companies and E. I. du Pont de Nemours & Co., Inc. 
(hereinafter referred to as “du Pont’), are parties to a number of 
agreements and arrangements covering the manufacture of synthetic 
solvent degreasing machines and the distribution of synthetic degreas- 
ing solvents made by du Pont. In 1939 there were three other com- 
panies making said machines and now there four additional ones. 
G.S. Blakeslee & Co. sells and distributes synthetic degreasing solvents 
consisting of trichlorethylene under the name of “Blacosolv.” All 
of these solvents are made by du Pont. Prior to January 1, 1947, all of 
the synthetic degreasing solvents sold by the respondent under the 
names of “Triad” and “Perm-A-Clor” were also made by du Pont. 
Under the arrangements aforesaid, the respondent and G. 8. Blakeslee 
& Co. have handled a large part of the distribution of du Pont’s de- 
greasing solvents. Du Pont also sells trichlorethylene under the name 
of “Triclene D” (formerly sold under the name of “Cecolene No. 1”) 
and perchlorethylene under the name of “Per-Clene” (formerly sold 
under the name of “Cecolene No. 2”), for use in synthetic solvent de- 
greasing machines. 

Du Pont also sells trichlorethylene under the name of “Tri-Clene” 
and perchlorethylene under the name of “Per-Clene,” for use in syn- 

thetic solvent dry-cleaning machines, and it distributes these syn- 
thetic dry-cleaning solvents through a number of authorized dis- 
tributors located in various States, including jobbers handling chemi- 
cals, and Columbia Appliance Corp., of Long Island City, New York. 
Columbia Appliance Corp. is also engaged in the manufacture and 
in the sale of synthetic solvent dry-cleaning machines. 

In order to handle the sale and distribution of its synthetic dry- 
cleaning and degreasing solvents, the respondent maintains a solvent 
sales office in Detroit, Mich., and also maintains branch offices in 
New York and other cities. It has its salesmen and technical service- 
men. call upon jobbers, distributors and users of dry-cleaning and 


408 FEDERAL TRADE COMMISSION DECISIONS 
Findings 45 BY TCs 


degreasing equipment in the interest of the ‘sale and distribution of 
its synthetic solvents, and these salesmen and technical servicemen 
often make calls upon dry cleaners and users of degreasing equip- 
ment in the company of salesmen employed by the jobbers and dis- 
tributors. They sometimes carry with them. equipment for testing 
dry-cleaning and degreasing solvents, and are given instructions by 
the respondent’s main office and its branch offices in competitive pro- 
ducts and the manner in which to deal with problems met in the field. 

Par. 3. For more than 2 years prior to the enactment and adoption, 
in October 1941, of emergency measures looking to the defense of the 
United States in the recent World War, approximately 15 to 20 percent 
on the dry-cleaning in the United States was done in machines using 
synthetic solvents, commonly known as “synthetic solvent machines,” 
and the remainder was done in machines using petroleum naphtha, 
commonly known as “naphtha plants” and “naphtha systems.” Most 
of the dry cleaning which was done in the synthetic solvent machines 
was done with mixtures containing carbon tetrachloride, including 
mixtures of carbon tetrachloride and ethylene dichloride. About 5 
to 7 percent of the dry cleaning, or about 33 percent of said 15 to 20 
percent, was done with trichlorethylene and perchlorethylene. During 
the time mentioned, The Dow Chemical Co. of Midland, Mich., made 
‘approximately 50 percent of the carbon tetrachloride and ethylene 
dichloride thus used. In addition to The Dow Chemical Co. only a few 
other concerns made carbon tetrachloride, the chief ones being West- 
vaco Chlorine Products Corp., The Diamond Alkali Co., and Niagara 
Smelting Corp. Almost all of the distribution of the latter company 
was handled by du Pont. Du Pont was then making approximately 
94 to 97 percent of the trichlorethylene then being manufactured, and 
Westvaco Chlorine Products Corp. was making the balance. At such 
time du Pont was making approximately 50 percent of the perchlor- 
ethylene then being manufactured, and The Dow Chemical Co. was 
making the balance. Between 4,000 and 5,000 dry cleaners in the 
United States were using “synthetic solvent machines.” Approxi- 
mately 40 to 50 percent of these dry cleaners were using in their 
machines the synthetic solvents of The Dow Chemical Co. 

In 1938, the Kolene Corp. (also known as Kolene, Inc.), of Detroit, 
Mich., entered the synthetic solvent dry-cleaning and degreasing field. 
At that time it began to produce and sell, and has since continued to 
produce and sell, a synthetic dry-cleaning solvent called “Kolene C.” 
At that time this company also began to produce and sell a synthetic 
degreasing solvent called “Kolene T,” and it continued to sell this 
product under this name until 1939. Since September 1939, this de- 
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greasing solvent has been sold by the Kolene Corp., and is now being 
sold by said corporation, under the name of “Kolyte.” For more than 
2 years prior to 1941 Kolene Corp. was regularly selling its product 
“Kolene C” to approximately 500 dry cleaners. 

Prior to the time the Kolene Corp. entered the degreasing field, 
almost all solvent degreasing was done with trichlorethylene and the 
solvents made therefrom. 

After October 1941, the synthetic dry-cleaning solvents mentioned 
above were largely diverted to defense and war purposes and deliveries 
thereof to dry cleaners were curtailed. For the most part, however, 
the situation in the dry-cleaning industry now is about the same as it 
was prior to October 1941. 

Par. 4. The solvent made by the Kolene Corp. for dry-cleaning 
purposes, called “Kolene C,” has always been made of carbon tetra- 
chloride, trichlorethylene, and benzol (benzol being a product made by 
the fractional distillation of coal). The solvent made by it for de- 
greasing purposes, first called “Kolene T” and later “Kolyte,” and 
December 1939, was made of the same ingredients. In December 1939, 
the ingredients of this degreasing solvent, then sold under the name 
of “Kolyte,” were changed to trichlorethylene, perchlorethylene, and 
benzol. In August 1940, this latter solvent was further changed for 
certain customers by replacing the benzol with toluol (toluol being a 
petroleum product) but Kolene Corp. continued to make said solvent 
with benzol instead of toluol for certain customers. So far as its use 
for degreasing is concerned, the properties of “Kolyte” are the same as 
those described herein for “Kolene T.” 

Par. 5. In promoting the sale and distribution of its synthetic dry- 
cleaning and degreasing solvents, the respondent, during the period 
from 1938 to the date of the complaint in this proceeding (January 
2i, 1942), made a number of claims, statements, and representations 
to owners and users of synthetic solvent degreasing mechines, manu- 
facturers of such machines, and distributors and others interested in 
the sale and use of synthetic dry-cleaning and degreasing solvents, 
to the effect that only the solvents named above made by du Pont should 
be used in synthetic solvent degreasing machines, and that the solvents 
sold by Kolene Corp., which were sometimes referred to by the respond- 
ent as “Kolene,” should not be used for synthetic dry-cleaning or 
synthetic degreasing. In support of these statements and represen- 
tations, the respondent gave various reasons therefor, among which 
were the following : 

(a) that “Kolene” has no value as a dry-cleaning or degreasing 
agent because it is a mixture containing carbon tetrachloride, plus 
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some benzol and kerosene, which are without value for dry-cleaning or 
degreasing ; 

(d) that “Kolene,” being a solvent mixture, is not a suitable or 
satisfactory degreasing solvent because mixed solvents are unsatisfac- 
tory and dangerous to use in synthetic solvent degreasing machines; 

(c) that “Kolene” is not to be compared with trichlorethylene sold 
by the respondent under the names of “Triad” and “Perm-A-Clor,” 
being far inferior to them for degreasing purposes and without their 
proven merits; 

(d) that “Kolene,” upon being heated in the course of dry-cleaning 
and degreasing operations in synthetic dry-cleaning and degreasing 
machines, and upon being distilled in such machines, will separate, 
break down, form acid, and react unfavorably against and corrode 
such machines, and will react unfavorably against the materials and 
metals being dry cleaned and degreased; whereas, trichlorethylene, 
“Triad,” and “Perm-A-Clor” are stable solvents that are free from 
such faults; 

(e) that “Kolene” is more toxic, poisonous, and dangerous to life 
and health than trichlorethylene or “Triad” or “Perm-A-Clor”; 

(f) that “Kolene” is dangerous to life and health because it con- 
tains carbon tetrachloride and also because it contains benzol ; whereas, 
trichlorethylene, “Triad,” and “Perm-A-Clor,” as compared to carbon 
tetrachloride and benzol, are comparatively harmless to life and health 
and are not a health hazard when used in synthetic solvent machines; 

(g) that “Kolene” will catch on fire and explode if used in synthetic 
solvent dry-cleaning and degreasing machines because it contains 
benzol; 

(A) that “Kolene” constitutes a fire hazard and risk when used in 
synthetic solvent dry-cleaning and degreasing machines and is more 
inflammable and explosive than trichlorethylene, “Triad,” or 
“Perm-A-Clor”; 

(2) that “Kolene” will, in general, not flash or catch on fire up to 
the initial boiling point; whereas, trichlorethylene, “Triad,” and 
“Perm-A-Clor” are not flammable or explosive and can be used, heated, 
and distilled in synthetic solvent degreasing machines without risk of 
fire or explosion; and 

(j) that proof of the above-mentioned properties of “Kolene” has 
been made by laboratory and other tests made by the respondent and 
E. I. du Pont de Nemours & Co., Inc. 

The means employed by the respondent and the manner in which 
these representations have been made are illustrated and typified by the 
following statements made by the respondent or its representatives in 
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correspondence with the respondent’s distributors, employees, and 
others interested in the sale and use of synthetic solvents. 

In a letter dated March 24, 1939, from one of the respondent’s vice 
presidents to du Pont: 


“Kolene C” is now being used at Gerity-Adrian in a conveyorized degreaser. It 
was also being used at Metal Moulding in Detroit but it lasted just about a week 
and then the doctors threw it out. Their analysis, according to a rough check, 
showed about 60% carbon tetrachloride, the remainder, benzene. 


In a letter dated May 26, 1939, from one of the respondent’s vice 
presidents to du Pont: 


Gerity-Adrian in Toledo was using Kolene T on die castings, checking the 
solution every two hours for possible breakdown and after running it from May 
15, to 24, it was discontinued due to spotting on their work, which their chemist 
advised was caused by the water in the machine. They went back to PERM-A- 
CLOR yesterday morning. 

The Kolene Company is quite active in the territory, naturally, trying to 
secure business either from the dry cleaning or from metal cleaning particularly 
on the accounts in the metal cleaning trade where they have conveyorized units. 

This product has been in a number of plants, but we know of none in which 
it is now being used. On the other hand, in discussing the matter with Mr. 
Hedke of Haton-Clark, he told me that they were quite active in the dry clean- 
ing field, but there also they were having difficulty in making their installations 
stick. Some of the men went home ill, and others objected to the odor. 


In a memorandum dated June 1, 1939, from one of the respondent’s 
vice presidents to a number of respondent’s salesmen: 


“Kolene Corp. are marketing two solvents known as Kolene C, which is being 
sold to the dry cleaning trade, and Kolene T, which goes to the metal degreas- 
ing field. A number of samples have been tested, both by ourselves and the Du- 
Pont Co., and both of the materials contain carbon tetrachloride, benzol, and a 
petroleum solvent such as kerosene, with percentages ranging from 60-80% of 
carbon tet, 25-30% benzol, and 2% petroleum naptha. Tests are now being 
made in our plant to determine solvent losses and secure other pertinent data 
which will enable you to meet this competition without trouble.” 

Benzene, or benzol, a coal tar product has\been reported to be quite toxic, and 
in a no. of cases the Health Dept. has recommended it be discontinued on that 
account. It is true that Kolene Corp. have had tests made by Detroit Testing 
Laboratories, which show carbon tet to be the most toxic, trichlorethylene next, 
and naturally Kolene last. In the opinion of the DuPont Co. as well as our- 
selves this test was not conclusive as it did not cover a long enough duration. 
However, we have no definite information as yet to refute the claims. Kolene 
T has been used in the metal cleaning industry in the Detroit area on two or 
three of our conveyorized units, but no tests have been run for a period of 
longer than 2 weeks, at which time both plants, discontinued its use. Dry 
cleaning field experience has been similar. The material is put in for a week or 
ten days and later thrown out, so I don’t feel that we have much competition 


from this particular material. 
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In a report dated June 20, 1939, submitted to the respondent by one 
of its salesmen : 


Called here with Mr. Dunn on alkali and obtained permission from P. A. to 
make survey of all alkali cleaning which we did and also will make recommenda- 
tions to office to so it can be written up. During conversation with P. A. I 
asked how new unit was working and he replied that as far as he knew every- 
thing was fine. But when we got to plating dept. Mr. Ashcroft said he would 
like to know what was the matter with machine and what had happened to their 
work. Every bit of the zinc coating was gone up to water condenser and work 
was badly etched. My first impression was that unit had gone acid but solvent 
didn’t smell bad so I told Mr. Ashcroft that as soon as I was finished with the 
alkali survey I would get my kit and we would find out what was wrong. But 
before we were finished with the survey, Ashcroft came to me and gave me the 
story they had put Kolene in the unit and it had broken down, not only ruining 
the zine coating but spoiling a good deal of work. He asked that I protect him on 
the source of information which I did. Next I met Mr. Patch who was responsi- 
ble for Kolene being in there and I asked him what happened to this unit. “What 
have you had in it”? 

He told me Kolene and stated that they were going to run another test Thurs- 
day. Iasked him when he was going to send unit in to be rezine coated inasmuch 
as unit will certainly rust very quickly now. He felt as though it wouldn’t 
make any difference whether there was any coating on unit or not. They were 
using our solvent today. He also claims the only thing they are interested in 
is saving $7.00 per Dr. However, this Mr. Hlvead superintendent has something 
to say and he says Kolene is only coming into plant again when Kolene Co. pro- 
duces a certified check for twice the value of unit. He wants to use part of it 
to have unit rezine coated. Kolene are using Gerity Adrian to help sell there 
product. I spent plenty of time going over Health Hazards and everything 
else I could think of to stop this, second trial. 


In a letter dated August 16, 1939, from one of the respondent’s vice 
presidents to Otis Elevator Co. of Yonkers, N. Y., with copies to the 
respondent’s New York office and others: 


The Competitive material mentioned in your letter of the Sth (Kolene) has 
been tried out in several places in the Detroit area, particularly Gerity-Adrian, 
and Sparks Withington Co. None of the places, we know of it having been tried 
are now using this material. This made be due to the fact that it contains ear- 
bon tetrachloride according to the information we have been able to gather, and 
according to laboratory tests. 

Carbon tetrachloride, of course, we know is quite corrosive and is usually un- 
satisfactory for solvent degreasing. This is also true of the foreign trichlorethy- 
lenes which are imported into this country, some of which are very unsatisfactory 
due to the range in boiling point which runs from 6° to 10° F., and is evidently 
caused by impurities. 

It would be well, therefore for you to carefully consider the chemical analysis 
of any degreasing solvent offered. If the difference in cost is of sufficient interest 
to you to try out some of the various compounds or imported solvents, if you 
will secure a sample of Same and submit it to us, we will give you a true report on 
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how it compares with the solvents recommended and sold for degreasing proc- 
esses within the United States. 

These statements, claims, representations, and inferences, and others 
similar thereto, were made by the respondent to distributors of syn- 
thetic solvents and others interested in the sale of such products, and 
the respondent thus placed in the hands of such distributors, and 
others, the means of passing on to purchasers the information so 
provided. The record shows that such information was actually used 
by such distributors, and others, in whose hands it was placed, as a 
means of persuading dry cleaners and operators of degreasing, ma- 
chines not to begin or to continue, as the case might be, the use of 
“Kolene C” and “Kolene T.” 

Par. 6. (a) There is no basis from either a scientific or a practical 
standpoint for a representation or inference that the products of the 
Kolene Corp., namely “Kolene C” and “Kolene T,’” which the respond- 
ent referred to as “Kolene,” have no merit or that they are without 
value or are not suitable or satisfactory for dry-cleaning or degreasing 
purposes or that if they are used for such purposes they will give poor 
results or cause trouble or difficulty. 

(6) There is no scientific or practical basis for a statement that 
“Kolene C” or “Kolene T,” upon being heated in the course of dry- 
cleaning or degreasing in synthetic solvent dry-cleaning or degreas- 
ing machines, will separate, break-down or form acid or that they 
will react unfavorably against or corrode the materials or metals 
being dry cleaned or degreased or the machines in which such prod- 
ucts are used; and any statement or inference that either “Kolene C” 
or “Kolene T” is subject to such faults, and that trichlorethylene, 
“Triad” and “Perm-A-Clor” are stable solvents that are free from such 
faults, is deceptive. 

(c) Any statement or inference that “Kolene C” or “Kolene T” is 
more toxic, poisonous and dangerous to life and health than trichlor- 
ethylene, “Triad” and “Perm-A-Clor” is deceptive. There is no scien- 
tific or practical basis for an assertion or inference that either tri- 
chlorethylene or “Triad” or “Perm-A-Clor,” as compared with carbon 
tetrachloride or benzol, is comparatively harmless to life and is not 
a health hazard when used in synthetic solvent dry-cleaning and 
degreasing machines. . 

(d) There is no scientific or practical basis for an assertion or in- 
ference that either “Kolene C” or “Kolene T” will catch on fire and 
explode if used in synthetic solvent dry-cleaning and degreasing ma- 
chines because they contain benzel, or that when thus used they con- 
stitute a fire hazard and risk and are inflammable. 
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(c) Any statement that “Kolene C” or “Kolene T” will not flash 
or catch on fire up to the initial boiling point is deceptive and im- 
plies and may induce the belief that “Kolene C” and “Kolene T” are 
inflammable when used for dry-cleaning or degreasing or when used 
under operating conditions in synthetic solvent dry-cleaning or de- 
greasing machines; and statements to such effect, as used by.the re- 
spondent, convey the false and deceptive impression that “Kolene C” 
and “Kolene T,” if used for dry-cleaning or degreasing in synthetic 
solvent shesib the or degreasing machines, will catch on fire and 
explode. 

(f) Proof to the properties of “Kolene C” and “Kolene T,” as 
they were represented to be by the respondent in the manner above 
stated, had not been made by laboratory or other tests made by the 
respondent or others prior to the making of the representations re- 
ferred to, except as indicated herein. The actual properties of said 
solvents are covered herein by paragraphs 4, 6, and 7. 

Par. 7. At the time the representations referred to in paragraph 5 
were made, du Pont had in fact procured samples of the synthetic 
solvents of the Kolene Corp. and had had these samples analyzed in 
its laboratories and had furnished the respondent with a number of 
_ reports of such analyses. Du Pont had not, however, by its analyses or 
otherwise, determined the true compositions of the products “Kolene 
C” and “Kolene T,? and neither it nor the respondent was in a posi- 
tion to represent to the trade just what the components or the charac- 
teristics or properties of said products were. 

The record shows that “Kolene ©” has been used successfully for 
dry-cleaning purposes, and that “Kolene T” has been used successfully 
for degreasing purposes. Said solvents when used for such pur- 
poses have given, and do give, satisfactory results without undue or 
unusual harmful effects on either the materials or metals being dry 
cleaned or degreased or the dry-cleaning or degreasing machines. 

The solvents, trichlorethylene, “Triad” and Perm-A-Clor,” made by 
du Pont, when in contact with metals and also when in the presence 
of water encountered in dry-cleaning and degreasing operations in 
synthetic solvent dry-cleaning and degreasing machines, are subject 
to the same type of faults as carbon tetrachloride. During working 
operations in synthetic solvent dry-cleaning and degreasing machines, 
these solvents must be handled the same as “Kolene C” and “Kolene 
T” to insure satisfactory operating results, both as to machines being 
thus used and the materials and metals being thus dry cleaned or de- 
greased. 
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All of the products mentioned herein as having been used for dry- 
cleaning and degreasing purposes are poisonous and toxic to some 
extent and, if allowed to come in contact with the skin or if the vapors 
of such products are inhaled, are dangerous to life and health. If 
not properly handled or properly used in synthetic solvent dry-clean- 
ing and degreasing machines, all of said solvents will cause illness 
to the operators of such machines. Such dangers are increased by 
continued and repeated contacts with said solvents. Hence, it is de- 
ceptive and disparaging for the respondent to refer to “Kolene C” 
and “Kolene T” as more toxic, poisonous, or dangerous than-the 
other named solvents; and in this connection the nature of the impair- 
ment to health resulting from contacts with such solvents is imma- 
terial and reference thereto in the circumstances is deceptive and 
disparaging. In scientific circles, distinctions as to the safety or 
dangerous character of said solvents may be justified, but in the com- 
mercial world broad distinctions as to the relative safety or danger- 
ous character of said solvents are not justified, and if made in connec- 
tion with the sale. of such solvents constitute unfair, false and decep- 
tive acts and practices and an unfair, false and misleading method 
of competition. 

“Kolene ©” will not catch on fire or explode when used in synthetic 
solvent dry-cleaning machines, and “Kolene T” will not catch on fire 
or explode when used in synthetic solvent degreasing machines. The 
use under standard or usual conditions of “Kolene C” in synthetic 
solvent dry-cleaning machines or “Kolene T” in synthetic solvent 
degreasing machines does not constitute a fire hazard or risk to the 
owners and users of such machines and when thus used they are not 
inflammable. Such solvents are not more inflammable, nor more ex- 
plosive, when used for such purposes, than “Triad,” “Perma-A-Clor,” 
trichlorethylene or perchlorethylene or the solvents made therefrom, 
as the latter are made by du Pont. There is no basis for an inference 
or representation that use of either of these solvents constitutes a 
fire hazard when such solvents are used for dry cleaning or degreasing 
by reason of the fact that in tests made of such solvents in the labora- 
tory they have been found to be “slightly flammable” at the higher 
temperatures under which said tests were made. With respect to the 
flammability of “Kolene C,” the Underwriters Laboratories, Tne. (an 
enterprise sponsored by the National Bureau of Fire Underwriters, 
operated for service and not for profit) in a report dated June 1939, 


stated in part: 


The product is a colorless, volatile liquid intended for use as a cleaning 
fluid; it is chemically stable and not flammable at ordinary temperatures; it 
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is possible to produce moderately combustible mixtures with air under labora- 
tory test conditions at higher temperatures (167 F. and upward) but under 
practical conditions the formation of combustible mixtures at temperatures as 
low as 167 F. is extremely unlikely. ‘ 

This is substantially the same language used by this concern in re- 
porting on the flammability of trichlorethylene. 

Par. 8. The false, misleading, and disparaging representations 
made by the respondent to the effect and in the manner aforesaid 
have had a tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the false and erroneous belief 
that said representations are true and into the purchase of the re- 
spondent’s products in preference to the products “Kolene C” and 
“Kolene T.” Because of such erroneous belief, said false and mis- 
leading representations and disparagements also have the tendency 
and capacity unfairly to divert trade from the sellers of the prepara- 
tions “Kolene C” and “Kolene T” to the respondent and to the sellers 
of the respondent’s products. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and of the respondent’s competi- | 
tors and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s answer 
thereto, a stipulation as to the facts entered into by and between the 
respondent, by its counsel, and Daniel J. Murphy, Assistant Chief 
Trial Counsel of the Commission, which stipulation provided, among 
other things, that without further evidence or other intervening pro- 
cedure except the filing of briefs and presentation of oral argument 
(the filing of briefs and the presentation of oral argument having been 
subsequently waived), the Commission may issue and serve upon the 
respondent its findings as to the facts and conclusion based thereon 
and an order disposing of the proceeding; and the Commission having 
made its findings as to the facts and its conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Detroit Rex Products Co., and its 
officers, agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
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or distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of its synthetic dry-cleaning and degreasing 
solvents, do forthwith cease and desist from: 

(1) Misrepresenting in any manner the constituents, properties or 
charactertistics of “Kolene C” or “Kolene T,” or of any other dry- 
cleaning or degreasing solvent sold in competition with the respond- 
ent’s products; 

(2) Representing, directly or by implication, that “Kolene C” has 
no merit or value or that it is not suitable or satisfactory as a dry- 
cleaning agent, or that “Kolene T” has no merit or value or that it 
is not suitable or satisfactory as a degreasing agent; 

(3) Representing, directly or by implication, that either “Kolene 
C” or “Kolene T,” when used in synthetic solvent dry-cleaning or de- 
greasing machines, will separate, break down or form acid, or that 
either of said solvents will react unfavorably against or corrode the 
materials or metals being dry cleaned or degreased or the machines 
in which said solvent is used ; 

(4) Representing, directly or by implication, that the toxicity of or 
dangers from the fumes of “Kolene C” or “Kolene T” are greater than 
the toxicity of or dangers from the fumes of the respondent’s dry- 
cleaning or degreasing solvents; or misrepresenting in any manner 
the absolute or comparative toxicity of or dangers from the fumes of 
“Kolene ©” or “Kolene T” or any other bes dry-cleaning or 
degreasing solvent ; 

(5) Renressntiner directly or by implication, that the hazards of 
fire or explosion from the use of “Kolene C” or “Kolene T” are greater 
than the hazards of fire or explosion from the use of the respondent’s 
solvents; or representing, directly or by implication, that “Kolene C” 
or “Kolene T” is inflammable or explosive when used for dry-cleaning 
or degreasing purposes under standard or usual conditions for such 
work; 

(6) Making or publishing any false or disparaging representations 
concerning the dry-cleaning or degreasing solvent of any competitor ; 
or supplying to or placing in the hands of distributors or others any 
statement, claim, report or data which may be used by such distributors 
or others as a means of or basis for any false or disparaging represen- 
tation concerning the dry-cleaning or degreasing solvent of any 
competitor. 

Itis further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THe MaTrerR OF 
G. S. BLAKESLEE & CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4678. Complaint, Jan. 23, 1942—Decision, Dec. 30, 1948 


As respects the question as to whether or not a certain solvent, used in syn- 
thetic solvent degreasing machines, may be properly characterized as more 
toxic, poisonous, or dangerous than certain others thus used, it appearing 
that all are poisonous and toxic to some extent and, if allowed to come in 
contact with the skin or if the vapors thereof are inhaled, are dangerous 
to life and health, and, furthermore, that all, if not properly handled or 
used in such machines will cause illness to the operators—dangers which 
are increased by repeated contacts therewith: it is deceptive and disparag- 
ing for the seller of certain of the other solvents competitive therewith tc 
refer to said particular solvent as more toxic, poisonous and dangerous 
than theirs. 


In such a connection the nature of the impairment to health which results from 
contacts with such particular solvent is immaterial and reference thereto 
is deceptive and disparaging; and while in scientific circles distinctions 
as to the safety or dangerous character of such particular solvent may be 
justified, in the commercial world broad distinctions as to the relative 
safety or dangerous character thereof are not justified, and, in connection 
with the sale thereof, constitute false and deceptive acts and practices and 
an unfair, false and misleading method of competition. 


Where a corporation which (1) was engaged in the manufacture of synthetic 
solvent degreasing machines for use in the cleaning of oil and grease from 
metal products, and in the interstate sale and distribution thereof; and of 
its “Blacoslov” synthetic degreasing solvents consisting of trichlorethylene, 
made by du Pont prior to January 1, 1947; (2) together with the Detroit 
Rex Products Co. made all except a limited number of such degreasing 
machines, and, along with it, was party to a number of agreements and 
arrangements with the du Pont Co., covering the manufacture of such ma- 
chines, and the distribution of du Pont’s synthetic degreasing solvents, 
including said Detroit Rex, “Triad” and ‘“Perm-A-Clene”; and which (3) 
along wtih said Detroit Rex, under such arrangements, handled a large part 
of the distribution of the degreasing solvents of du Pont who sold tri- 
chlorethylene also as ‘‘Triclene-D’’.. (or, formerly, as ““Cecolene No. 1”), and 
perchlorethlene as “Percline”’ (or, formerly, as “Cecolene No. 2”) for use 
in such machines; 

In promoting the sale and distribution of its “Blacoslov” synthetic solvent 
through salesmen and technical servicemen who called upon jobbers, dis- 
tributors and users of degreasing equipment—often in the company of 
salesmen employed by the jobbers and distributors; were instructed by 
the main office on competitive products and the manner in which to deal with 
problems met in the field; and sometimes carried with them equipment for 
testing degreasing solvents, which prior to 1938, included the products of a 
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number of other producers and consisted mainly of trichlorethylene or 
Solvents made therefrom and, beginning in 1938, the product of the Kolene 
Corp., which as “Kolene-T” prior to December 1939, was made of carbon 
tetrachloride, trichlorethylene and benzol, and after that date, as ‘‘Kolyte,” 
of trichlorethylene, perchlorethylene and benzol or toluol— 

Represented through letters and otherwise to owners and users of synthetic 
degreasing machines, manufacturers of such machines and distributors and 
others interested in the sale and use of synthetic solvents, that only the 
du Pont solvents named above should be used in the degreasing machines 
sold by it, and that the degreasing solvents sold by said Kolene Corp., should 
not be used therein, through such statements as that “Kolene” had no 
merit aS a degreasing agent because it was a mixture containing carbon 
tetrachloride, plus some benzol, petroleum, naphtha, or something of that 
kind, which are without value for degreasing ; 


The facts being that while said du Pont had had such samples of said Kolene syn- 


(b) 


thetic solvents analyzed in its laboratories and had furnished said manu- 
facturer with a number of reports therof, it had not determined the true 
composition of “Kolene-T,” and neither it nor said corporation was in a 
position to represent to the trade just what the components or properties of 
said product were; 

Represented that ‘‘Kolene,”’ being a solvent mixture was not a suitable or 
satisfactory degreasing solvent, because mixed solvents are hard, unsatis- 
factory and dangerous to use in synthetic solvent degreasing machines; 
that it was not to be compared with trichlorethylene sold by it under the 
name of “Blacosoly,” being far inferior thereto for degreasing purposes and 
without its proven merits; and that, upon being heated in the course of 
degreasing in said machines, it would separate, break-down, form acid, and 
react against and corrode both the metals being degreased and the degreasing 
machines; whereas trichlorethlene and “Blacosolv” were stable solvents 
which were free from such faults; 


The facts being that said “Kolene-T” had been used successfully for degreasing 


(c) 


purposes, and gave satisfactory results without undue or unusual harmful 
effects on either the metals being degreased or the machines; said tri- 
chlorethylene and ‘‘Blacosolv” made by du Pont, when in contact with metals 
and also in the presence of water encountered in degreasing operations in 
such machines, were subject to the same faults as carbon tetrahloride, and 
needed to be handled the same as said ‘‘Kolene T” in order to insure satis- 
factory results; 

Represented falsely that ‘‘Kolene-T” was more toxic, poisonous, and dan- 
gerous to life and health than trichlorethylene or “Blacosolv”; that it was 
dangerous because it contained carbon tetrachloride and benzol; whereas 
trichlorethylene and ‘Blacosolv” were comparatively harmless and not a 
health hazard when used in such machines ; 


The facts being that all of the products mentioned as used for degreasing pur- 


poses are to some extent poisonous and toxic, and, if allowed to come in 
eontact with the skin, or if the vapors thereof are inhaled, are dangerous 
to life and health; all, if not properly handled or properly used in such 
machines, will cause illness to the operators—dangers which are increased 
by continued and repeated contact therewith ; : 
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(d@) Represented that said ‘“Kolene” would catch on fire and explode if used in 
synthetic solvent degreasing machines, because it contained benzol; that it 
was inflammable and explosive because it contained benzine, gasoline, naph- 
tha‘or one of the petroleum products called “naphtha”; that it constituted 
a fire hazard and risk when used in such machines and was more inflam- 
mable and explosive than trichlorethylene or “Blacosolv”, and that it would, 
in general, not flash or catch on fire up to the initial boiling point; whereas, 
trichlorethylene and “Blacosolv’”’ were not flammable or explosive and could 
be used, heated and distilled in such machines without risk of fire or ex- 
plosion ; 

The facts being that said “Kolene-T” would not catch on fire or explode when 
used in such machines, and use thereof under standard or usual conditions 
did not constitute a fire hazard or risk to the owners and users thereof; 
when thus used it was not flammable, nor more, so, or more explosive, than 
“Blascsolv’”’, trichlorethylene, or perchlorethylene or the solvents made 
therefrom by du Pont; it was never made with benzine or “petroleum naph- 
tha,’ which would have made it more inflammable; its component ‘‘benzol” 
was not a petroleum derivative; and, as reported by Underwriters Labora- 
tories, its fire hazard was ‘“‘very small’, and its rating for flammability the 
same as that given both trichlorethylene and “Blacosolv”; and, 

(e) Falsely represented that proof of the above-mentioned properties of “Kolene” 
had been made by it and by du Pont; 

With result of placing in the hands of distributors and others the means of 
passing on to purchasers the information thus provided; and with tendency 
and capacity to mislead and deceive a substantial portion of the purchasing 
public, and induce its purchase of said corporation’s product in preference 
to purchase of said “‘Kolene-T”’; and thereby unfairly to divert trade from 
the sellers thereof to said corporation and to the sellers of latter’s products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and of its competitors, and consti- 
tuted unfair methods of competition in commerce, and unfair and deceptive 
acts and practices therein. 


Mr. D, EB. Hoopingarner and Mr. John R. Phillips, Jr., for the 
Commission. 
DAncona, Pfhlaum, Wyatt, Marwick & Riskind, of Chicago, IIL, 
for respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that G. S. Blakeslee & 
Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be to the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 
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Paracrapy 1. Respondent, G. S. Blakeslee & Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Illinois, with its principal office and place of business at 1844 South 
Fifty-second Avenue, Cicero, Il. 

Par. 2. (1) Respondent is now, and for more than 2 years last past 
has been, engaged in the manufacture, sale, and distribution of syn- 
thetic solvent degreasing machines, some of which are called “Blakes- 
lee Degreasers,” used in solvent degreasing, being the cleaning of 
metal products from oil and grease, and in the sale and distribution 
of synthetic degreasing solvents, consisting of trichlorethylene, sold 
by respondent under the name of “Blacosolv.” Respondent is now 
causing, and has caused, said synthetic degreasing solvents, when 
sold, to be transported from places located in various States of the 
United States to purchasers thereof located in various other States of 
the United States and in the District of Columbia. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in said synthetic degreasing solvents, in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

(2) In the United States almost all of the synthetic solvent degreas- 
ing machines are sold by one of three companies, namely, respondent, 
also Detroit Rex Products Co., a corporation organized and existing 
under and by virtue of the laws of the State of Michigan, with its 
principal office and place of business in Detroit, Mich.; and E. I. du 
Pont de Nemours & Co., Inc., a corporation organized and, existing 
under and by virtue of the laws of the State of Delaware, with its 
principal office and place of business in Wilmington, Del. These 
three companies are parties to agreements and arrangements covering 
the manufacture of synthetic solvent degreasing machines and also 
covering the distribution of synthetic degreasing solvents made by 
E. I. du Pont de Nemours & Co., Inc. Detroit Rex Products Co. sells 
and distributes synthetic degreasing solvents, consisting of trichlor- 
ethylene, under the name of “Triad,” and “Perma—A—Clor.” Respond- 
ent and Detroit Rex Products Co. sell degreasing solvents manu- 
factured only by E. I. du Pont de Nemours & Co., Inc., and, under 
the arrangements aforesaid, handle a large part of the distribution 
of the degreasing solvents manufactured by said company. E. I. du 
Pont de Nemours & Co., Inc., also sells trichlorethylene, under the 
name of Cecolene No. 1, and perchlorethylene, under the name of 
Cecolene No. 2, for use in synthetic solvent degreasing machines, 
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which it distributes, in part, through a number of authorized distribu- 
tors located in various States. 

(3) Said E, I. du Pont de Nemours & Co., Inc., also sells trichlor- 
ethylene, under the name of “Tri-Clene,” and perchlorethylene, under 
the name of “Per-Clene,” for use in synthetic solvent dry-cleaning ma- 
chines, and distributes said synthetic dry-cleaning solvents through a 
number of authorized distributors located in various States, includ- 
ing jobbers handling chemicals, and Columbia Appliance Corp., a 
corporation organized and existing under and by virtue of the laws of 
the State of New York, with its principal office and place of business. 
in New York, N. Y. Columbia Appliance Corp. is engaged in the 
manufacture and sale of synthetic solvent dry-cleaning machines, as 
well as in the sale of said synthetic dry cleaning solvents, “Tri-Clene” 
and “‘Per-Clene,” made by E. I. du Pont de Nemours & Co., Inc. 

(4) Respondent, in the course of its business, makes contacts with 
various persons interested in the sale and use of synthetic solvents. 
through its home office, its branch offices, a considerable number of 
dealers located in principal cities and a number of salesmen schooled. 
in chemistry, salesmanship, and degreasing. Data of advantage to 
respondent in combating competition from competing solvents is 
secured by respondent through its contacts aforesaid, from E. I. du 
Pont de Nemours & Co., Inc., and said other companies interested in 
the sale of the solvents made by said latter company; and statements: 
relating to such data, based thereon and in opposition thereto, are 
disseminated and distributed by respondent through its various con- 
tacts aforesaid. 

Par. 8. Respondent, in the sale and distribution of its synthetic 
degreasing solvents for use in synthetic solvent degreasing machines, 
is in competition with a number of corporations, partnerships and in- 
dividuals that are now, and for more than 2 years last past have been, 
engaged in the sale and distribution of synthetic degreasing solvents. 
for use in such machines in commerce among and between the various 
States of the United States and in the District of Columbia. Among 
such competitors is Kolene Corp., a corporation organized and existing 
under and by virtue of the laws of the State of Michigan, having its 
principal office and place of business located in Detroit, Mich., which 
is now, and for more than 2 years last past has been, engaged in the 
sale and distribution of the synthetic degreasing solvent called “Ko- 
lene T” and the synthetic dry-cleaning solvent called “Kolene C.” 

Par. 4. (1) Respondent, in the course and conduct of its business and 
for the purpose of inducing owners and users of respondent’s synthetic 
solvent degreasing machines, made and sold by respondent, to pur- 
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‘chase from respondent the synthetic degreasing solvent, consisting of 
‘trichlorethylene, sold by respondent under the name of “Blacosolv,” 
in preference to the solvents aforesaid sold by Kolene Corp.; and, for 
the purpose of lessening, preventing, and destroying competition by 
Kolene Corp. in the sale of synthetic degreasing solvents, and of in- 
juring, hindering, and eliminating it as a competitor in the synthetic 
‘solvent cleaning field; represents, and has represented to owners and 
- users of synthetic solvent degreasing machines, distributors of syn- 
‘thetic solvents, and others interested in the sale and use of synthetic 
‘solvents, that only the solvents aforesaid made by E. I. du Pont, de 
Nemours & Co., Inc., should be used in the synthetic solvent degreasing 
machines sold by respondent, and that the solvents aforesaid sold by 
Kolene Corp., which are sometimes referred to by respondent as “Ko- 
lene,” should not be used for synthetic solvent cleaning, either in syn- 
thetic solvent degreasing machines or in synthetic solvent dry-cleaning 
machines, giving various reasons therefor, among which the following 
-are typical : 

(a) Kolene has no merit as a degreasing or dry-cleaning agent be- 
‘cause it is a mixture containing carbon tetrachloride, plus some benzol, 
petroleum, naphtha, or something of that kind, which are without 
value for degreasing or dry cleaning. 

(6) Kolene, being a solvent mixture, is not a suitable or satisfac- 
tory degreasing solvent, because mixed solvents are hard, unsatis- 
factory and dangerous to use in synthetic solvent degreasing machines. 

(ce) Kolene is not to be compared with trichlorethylene sold by 
respondent under the name of “Blacosolv,” being far inferior to it 
for degreasing purposes and without its proven merits. 

(d@) Kolene, upon being heated in the course of degreasing metals 
in synthetic solvent degreasing machines, will separate, break down, 
form acid, and react both against the metals being degreased and the 
degreasing machines; whereas, trichlorethylene, or “Blacosolv,” is a 
stable solvent that is free from such faults. 

(e) Kolene, if used in synthetic solvent degreasing machines, will 
corrode such machines and the metals being degreased. 

(f) Kolene, when used in synthetic solvent degreasing machines, 
is more toxic, poisonous, and dangerous to life and health than 
trichlorethylene or “Blacosolv,” the solvent sold by respondent. 

(g) Kolene is dangerous to life and health, when used in synthetic 
solvent degreasing machines; because it contains carbon tetrachloride 
and also because it contains benzol; whereas, trichlorethylene, or 
“Blacosoly,” as compared to carbon tetrachloride and benzol, is com- 
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paratively harmless to life and health and not a health hazard when. 
used in synthetic solvent degreasing machines. 

(h) Kolene will catch on fire and explode if used in synthetic sol- 
vent degreasing machines because it contains benzol. 

(é) Kolene is inflammable and explosive, because it contains benzine, 
gasoline, naphtha or one of the petroleum products calied ‘ ‘naphtha.” 2 

(7) Kolene constitutes a fire hazard and risk, when used in syn- 
thetic solvent degreasing machines, and is more infinite and ex- ° 
plosive than trichlorethylene, or “Blacosolv,” the solvent sold by 
respondent. 

(k) Kolene will, in general, not flash or catch on fire up to the initial 
boiling point; whereas, trichlorethylene, or “Blacosolv,” is not flam- 
mable or explosive, and can be used, heated, and distilled in synthetic 
solvent degreasing machines without risk of fire or explosion. 

(4) Proof of the properties of Kolene, as given in the statements 
aforesaid, has been made by laboratory and other tests made by re- 
spondent and E. I. du Pont de Nemours & Co., Inc., of Wilmington, 
Del. 

(2) The aforesaid statements, claims, representations, implications. 
and inferences, and others of anit import and meaning, have been: 
made, published, and caused to be made and published, by respondent, 
in and among and between, various States of the United States and’ 
the District of Columbia, by means of letters transmitted by United 
States mails and otherwise. 

Par. 5. (1) The aforesaid statements, claims, respresentations, im- 
plications, and inferences are exaggerated, false, misleading, and 
deceptive. 

(2) Through and by means of said statements, claims, representa- 
tions, implications, and inferences aforesaid, respondent has unfairly 
disparaged the products of Kolene Corp., namely, “Kolene T” and 
“Kolene C,” sometimes referred to by respondent as “Kolene.” 

Par. 6. (1) There is no basis from either a scientific or a practical — 
standpoint for a representation that the products of Kolene Corp., 
namely, Kolene T and Kolene C, referred to by respondent as. 
“Kolene,” have no merit or are without value, or are not suitable, or 
satisfactory for degreasing or dry cleaning purposes; or that “Kolene” 
has been made of mixed solvents that are of no value, or that are not 
suitable, or satisfactory for such purposes; or that mixed solvents are 
hard, unsatisfactory or dangerous to use in synthetic solvent degreas- 
ing machines; or that trichlorethylene, sold by respondent under the 
name of “Blacosolv,” is far superior to “Kolene” for degreasing pur- 
poses; or that “Kolene” is not to be compared with the solvents sold’ 
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by respondent for degreasing purposes. The truth is that Kolene T 
has been used successfully for degreasing purposes and that Kolene 
C has been used successfully for dry-cleaning purposes. Also, it is. 
a fact that trichlorethylene, or “Blacosolv,” when in contact with 
metals and also when in the presence of water encountered in degreas- 
ing operations in synthetic solvent degreasing machines, is subject 
to the same type of faults as carbon tetrachloride, and, during de- 
greasing operations in synthetic solvent degreasing machines, must 
be handled the same as Kolene T, to insure satisfactory operating 
results, both as to the degreasing machines and the metals being 
degreased. 

(2) There is no basis for a statement that Kolene T or Kolene C, 
upon being heated in the course of degreasing metals in synthetic 
solvent degreasing machines, will separate, break down, form acid, 
or react against the metals being degreased or the degreasing ma- 
chines; and any inference that “Kolene” is subject to such faults and 
that trichlorethylene, or “Blacosolv,” is a stable solvent that is free: 
from such faults is deceptive. The truth is that Kolene T has been 
used in synthetic solvent degreasing machines without undue or un- 
usual corrosive effects on such machines and without injury to, or 
unusual effects on, the metals being degreased. 

(8) Any inference that “Kolene” is more toxic, poisonous, and 
dangerous to life and health than trichlorethylene, or “Blacosolv,” is 
deceptive. The truth is that trichlorethylene, or “Blacosolv,” and 
“Kolene” are each dangerous to life and health and if not properly 
handled or properly used in synthetic solvent degreasing machines. 
will cause illness to the operators of such machines. There is no sci- 
entific or practical basis for an assertion or inference that trichlorethy- 
lene, or “Blacosolv,” as compared to carbon tetrachloride or benzol, 
is comparatively harmless to health and not a health hazard when 
used in synthetic solvent degreasing machines. © 

(4) The truth is that “Kolene” will not catch on fire or explode: 
when used in synthetic solvent degreasing machines. It has not been 
made of benzine, gasoline, naphtha, or any product made from pe- 
troleum or of any product called “naphtha.” The use of Kolene T 
in synthetic solvent degreasing machines does not constitute a fire 
hazard or risk to the owners of such machines, and it is not more in- 
flammable nor more explosive than trichlorethylene, or “Blacosolv.” 
Any statement that “Kolene” will, in general, not flash or catch on 
fire up to the initial boiling point is deceptive, implies, and may induce 
the belief, that “Kolene” is inflammable when used for degreasing or 
when used under operating conditions in synthetic solvent degreasing 
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machines; and statements to such effect, as used by respondent, convey 
the false and deceptive inference that “Kolene,” if used for degreasing 
in synthetic solvent degreasing machines, will catch on fire and ex- 
plode. The fact is that “Blacosolv” has been given a higher numeri- 
cal fire hazard rating than Kolene C by Underwriters’ Laboratories, 
Inc., a nonprofit organization for the testing of materials as to their 
relation to life, fire, and casualty hazards. 

(5) Inferences and statements on the part of the respondent that 
the comparative statements made by respondent, as above set out, 
have been substantiated by tests made by respondent and by E. I. 
du Pont de Nemours & Co., Inc., are false and deceptive. 

Par. 7. (1) The aforesaid statements, claims, representations, 1m- 
plications, and inferences made and published by respondent as afore- 
said, have been made by respondent to distributors of synthetic sol- 
vents and others interested in the sale and use of synthetic solvents. 
The latter have thus been placed in a position by respondent to make 
and publish the aforesaid statements, claims, representations, implica- 
tions, and inferences. 

(2) The use by respondent of the aforesaid acts and practices here- 
inabove mentioned in connection with the sale and distribution of 
synthetic degreasing solvents in commerce has the capacity and 
tendency to, and does mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that said 
statements, claims, representations, implications, and inferences are 
true, and cause and have caused many members of the purchasing pub- 
lic, because of said mistaken and erroneous belief, to purchase re- 
spondent’s synthetic degreasing solvents, in preference to the product 
Kolene T, and not to purchase the products Kolene T and Kolene C. 

(3) The use by the respondent of the acts and practices, as afore- 
said, also has the capacity and tendency to, and does, divert trade un- 
fairly to respondent, and to the sellers of its solvents, from Kolene 
Corporation, and the sellers of the solvents of Kolene Corp. 

Par. 8. The aforesaid acts and practices of the respondent as here- 
inabove alleged are all to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commission 


Act. 


Report, Frxprnes As ro THE Facrs, anp Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on J REI 23, 1942, issued and Sale 
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sequently served its complaint in this proceeding upon the respondent,. 
G. S. Blakeslee & Co., a corporation, charging said respondent with 
the use of unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that act. After the respondent filed its answer to said complaint, 
a written stipulation was entered into by and between the respondent, 
by its counsel, and Daniel J. Murphy, Assistant Chief Trial Counsel 
of the Commission, and in this stipulation it was provided that, sub- 
ject to the approval of the Commission, the statement of facts contained 
therein may be taken as the facts in this proceeding in lieu of all evi- 
dence, and that the Commission may proceed upon the complaint, 
the respondent’s answer, and said statement of facts to make its report, 
stating its findings as to the facts (including inferences which it may 
draw from the stipulated facts) and its conclusion based thereon, and 
enter its order disposing of this proceeding. In said stipulation the 
respondent expressly waived the filing of a trial examiner’s report 
upon the evidence, but it did not waive the filing of briefs or the 
presentation of oral argument. 

Thereafter, this proceeding regularly came on for final hearing 
upon the complaint, the respondent’s answer thereto, and the stipula- 
tion as to the facts, said stipulation having been approved, accepted, 
and filed (the respondent having decided not to file a brief or to request 
oral argument and no brief having been filed or oral argument re- 
quested by counsel in support of the complaint) ; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn: 
therefrom. 


FINDINGS AS TO THE FACTS 


Paragraru 1. The respondent, G. S. Blakeslee & Co. (erroneously 
named in the complaint as G. S. Blakeslee & Co.), is a corporation 
organized and existing under and by virtue of the laws of the State 
of Illinois, with its principal office and place of business located at 
1844 South Fifty-second Avenue, in the city of Cicero, State of 
Tllinois. 

Par. 2. The respondent is now, and for more than 2 years last past 
has been, engaged in the manufacture and in the sale and distribution 
of synthetic solvent degreasing machines, some of which are called 
“Blakeslee Degreasers,” used in solvent degreasing, being the cleaning 
of oil and grease from metal products, and in the sale and distribution 
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of synthetic degreasing solvents, consisting of trichlorethylene, sold 
by the respondent under the name of “Blacosolv.” The respondent is 
now causing, and has caused, said synthetic degreasing solvents, when 
sold, to be transported from places located in various States of the 
United States to purchasers thereof located in various other States of 
the United States and in the District of Columbia. The respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said synthetic degreasing solvents, in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

In the United States, all except a limited number of synthetic 
solvent degreasing machines have been, and are now, made and sold 
by two companies, namely, the respondent and Detroit Rex Products 
Co. (also known as Detrex Corp.), of Detroit, Michigan. These 
two companies and E. I. du Pont de Nemours & Co., Inc. (hereinafter 
referred to as “du Pont”) are parties to a number of agreements and 
arrangements covering the manufacture of synthetic solvent degreasing 
machines and the distribution of synthetic degreasing solvents made 
by du Pont. In 1939 there were three other companies making said 
machines, and now there are four additional ones. Detroit Rex Prod- 
ucts Co. sells and distributes synthetic degreasing solvents, consisting 
of trichlorethylene, under the name of “Triad” and “Perm-A-Clor,” 
and, prior to January 1, 1947, all of such solvents sold by this company 
were made by du Pont. Prior to January 1, 1947, all of the solvents 
sold by the respondent under the name of “Blacosolv” were also made 
by du Pont. Under the arrangements aforesaid the respondent and 
Detroit Rex Products Co. have handled a large part of the distribution 
of du Pont’s degreasing solvents. Du Pont also sells trichlorethylene 
under the name of “‘Triclene D” (formerly sold under the name of 
“Cecolene No. 1”), and perchlorethylene under the name of “Per- 
Clene” (formerly sold under the name of “Cecolene No. 2”), for use 
in synthetic solvent degreasing machines. 

In order to handle the sale and distribution of its synthetic de- 
greasing solvents, the respondent maintains a solvent sales office in 
Cicero, Ill., and also maintains branch offices in New York and other 
cities. It has its salesmen and technical servicemen call upon jobbers, 
distributors, and users of degreasing equipment in the interest of the 
sale and distribution of its synthetic solvents, and these salesmen and 
technical servicemen often make calls on users of degreasing equip- 
ment in the company of salesmen employed by the jobbers and dis- 
tributors. They sometimes carry with them equipment for testing 


G. S. BLAKESLEE & CO. 429: 
418 Findings 


degreasing solvents, and are given instructions by the respondent’s 
main office and its branch offices on competitive products and the 
manner in which to deal with problems met in the field. 

Par. 3. In the sale and distribution of its synthetic degreasing 
solvents for use in synthetic solvent degreasing machines the respond- 
ent, since prior to 1938, has been and is now in competition with a 
limited number of other producers of synthetic degreasing solvents. 
‘One of said competitors has been, and is, Kolene Corp. (also known 
as Kolene, Inc.), a corporation organized and existing under and by 
virtue of the laws of the State of Michigan, with its principal office 
and place of business located in Detroit, Mich. This corporation 
entered the solvent degreasing field in 1938, at which time it began 
to produce and sell a synthetic degreasing solvent called “Kolene T.” 
It continued to sell said degreasing solvent under this name until 1939. 
Since September 1939, this product has been sold by the Kolene Corp., 
and is now sold by said corporation, under the name of “Kolyte.” 

Prior to the time the Kolene Corp. entered the degreasing ‘field, 
almost all solvent degreasing was done with trichlorethylene and the 
solvent made therefrom. 

Par. 4. Prior to December 1939, the product “Kolene T” was made 
of carbon tetrachloride, trichlorethylene, and benzol (benzol being 
a product made by the fractional distillation of coal). In December 
1939, the ingredients of this degreasing solvent, then sold under the 
name of “Kolyte,” were changed to trichlorethylene, perchlorethylene, 
and benzol. In August 1940, this solvent was further changed for 
certain customers by replacing the benzol with toluol (toluol being 
a petroleum product), but Kolene Corp. continued to make said solvent 
with benzol instead of toluol for certain customers. So far as its use 
for degreasing is concerned, the properties of “Kolyte” are the same 
as those described herein for “Kolene T.” 

Par. 5. In promoting the sale and distribution of its synthetic de- 
greasing solvents, the respondent, during the period from 1988 to the 
date of the complaint in this proceeding (January 23, 1942), made a 
number of claims, statements, and representations to owners and users 
of synthetic degreasing machines, manufacturers of such machines, 
and distributors and others interested in the sale and use of synthetic 
solvents, to the effect that only the solvents named above made by 
du Pont should be used in synthetic solvent degreasing machines sold 
by the respondent, and that the degreasing solvents sold by Kolene 
Corp., which were sometimes referred to by the respondent as “Kolene,” 
-should not be used for synthetic solvent cleaning in solvent degreasing 
machines. In support of these statements and representations, the 
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respondent gave various reasons therefor, among which were the 
following: 

(a) that “‘Kolene” has no merit as a degreasing agent because it 
is a mixture containing carbon tetrachloride, plus some benzol,. 
petroleum, naphtha, or something of that kind, which are without 
value for degreasing ; 

(b) that “Kolene,” being a solvent mixture, is not a suitable or 
satisfactory degreasing solvent, because mixed solvents are hard, un- 
satisfactory and dangerous to use in synthetic solvent degreasing 
machines ; 

(c) that “Kolene” is not to be compared with trichlorethylene sold 
by the respondent under the name of “Blacosolv,” being far inferior 
to it for degreasing purposes and without its proven merits; 

(ad) that “Kolene,” upon being heated, as synthetic solvents are 
heated in the course of degreasing in synthetic solvent degreasing 
machines, will separate, break down, form acid, and react against and 
corrode both the metals being degreased and the degreasing machines ; 
whereas, trichlorethylene and “Blacosolv” are stable solvents that are 
free from such faults; 

(e) that “Kolene” is more toxic, poisonous, and dangerous to life 
and health than trichlorethylene or “Blacosolv” ; 

(f) that “Kolene” is dangerous to life and health because it con- 
tains carbon tetrachloride and also because it contains benzol ; whereas, 
trichlorethylene and “Blacosolv,” as compared to carbon tetrachloride 
and benzol, are comparatively harmless to life and health and are not 
a health hazard when used in synthetic solvent degreasing machines; 

(g) that “Kolene” will catch on fire and explode if used in synthetic 
solvent degreasing machines because it contains benzol; 

(2) that “Kolene” is inflammable and explosive because it contains 
benzine, gasoline, naphtha or one of the petroleum products called 
“naphtha” ; 

(2) that “Kolene constitutes a fire hazard and risk when used in 
synthetic solvent degreasing machines, and is more inflammable and 
explosive than trichlorethylene or “Blacosolv” ; 

(7) that “Kolene” will, in general, not flash or catch on fire up 
to the initial boiling point; whereas, trichlorethylene and “Blacosolv” 
are not flammable or explosive, and can be used, heated and distilled 
in synthetic solvent degreasing machines without risk of fire or ex- 
plosion; and 

(%) that proof of the above-mentioned properties of “Kolene” has 


been made by the respondent and E. I. du Pont de Nemours & Co., 
Ine. 
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The means employed by the respondent and the manner in which 
these representations have been made are illustrated and typified by 
the following statements, which were contained in a series of com- 
munications from the respondent to Spradlin Mfg. & Sales Co., at 
Detroit, Mich., one of the respondent’s distributors: 


Although we have written du Pont, we do not have final report on this sol- 
vent, Kolene, as yet, but we understand that it has a benzol base which is not 
suitable for degreasing. (Letter dated March 23, 1939) 

Relative to Kolene, I understand that this is quite inflammable but there is a 
lot more of that solvent being sold in the city of Detroit than you have any 
idea. (Letter dated April 8, 1989) 

I have checked up on Kolene and I understand that it originally comes from 
Ecclestone Chemical Co. It contains about 75% Carbon Tetrachloride and 
25% Benzol. 

First of all, anybody knows that carbon tetrachloride is much more toxic than 
is Tri and Benzol is even worse than earbon tetrachloride. Therefore, instead 
of having a better toxicity condition with Kolene as against Tri, you have 
a worse proposition. 

Then you have a considerable fire hazard in Benzol, and the fire rating of 
Benzol and carbon tetrachloride should be even greater than Tri. You may 
find some naphtha in the Kolene solvent too, I understand. 

We do not have the definite chemical analysis, but this is the rough analysis 
of what they have been putting out in Kolene in the past few months. I think 
this ought to be enough information for you to be able to convey on to Herron 
Zimmers for the time being. 

Definitely, Kolene is more toxic, has a fire hazard, and shows cumulative 
poisoning build-up in the system, rather than 50% less toxic, as it ought to be 
50% greater. It is absolutely not as stable as Tri as you will definitely get 
hydrolysis with carbon tetrachloride which will react with your machine and 
the parts you are cleaning as well. 

Kolene will not stand a ghost of a chance with Tri. 

(Letter dated April 4, 1989) 

We have received a wired report on Kolene from du Pont stating that this is 
made of 

80% Carbon Tetrachloride 
18% Benzol 
2% Stoddard Solvent 

Upon checking the Stoddard Solvent we find this is made up of 50% carbon 
tetrachloride and 50% gasoline naphtha or kerosene. This is generally used as a 
cleaning compound by dry cleaners. 

From this information you will see that Kolene is not to be compared with 
Trichlorethylene either from a fire hazard or toxicity standpoint as it certainly 
is more inflammable and is more dangerous from a health standpoint. 

(Letter dated April 5, 1939) 

In other words we know it (Kolene) contains mostly carbon tetrachloride 
and some benzol, petroleum, naphtha, or something of that kind. Anyway, a 
good chemist will deduce that they have greater toxicity than that for Trichlor- 
ethylene. You also have a more inflammable solvent. We hope you can con- 
yey this information on to Commonwealth Brass as well. 
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You are going to run into trouble when you use mixed solvents, that is a cinch. 
Petroleum, naphtha, and benzol are terrible to work with. 

(Letter dated April 10, 1039) 

These statements, claims, representations, and inferences, and oth- 
ers similar thereto, were made by the respondent to distributors of 
synthetic solvents and others interested in the sale of such products, 
and the respondent thus placed in the hands of such distributors, and 
others, the means of passing on to purchasers the information so pro- 
vided. The record shows that such information was actually used 
by such distributors and others in whose hands it was placed as a 
means of persuading users of degreasing solvents not to use “Ko- 
lene T.” 

Par. 6. (a) There is no basis from either a scientific or a practical 
standpoint for a representation or inference that the product of 
Kolene Corp., namely “Kolene T,” which the respondent referred to 
as “Kolene,” has no merit as a degreasing agent or that it will be found 
to be unsatisfactory for degreasing purposes; or that mixed solvents 
are hard, unsatisfactory or dangerous to use in synthetic solvent de- 
greasing machines; or that “Kolene T” is not to be compared with 
trichlorethylene sold by the respondent under the name of “Blaco- 
solv” because it is far inferior to it for degreasing purposes and is 
without its proven merits. 

(6) There is no scientific or practical basis for a statement that 
“Kolene T,” upon being heated as synthetic solvents are heated in the 
course of degreasing, will separate, break-down, form acid or react 
unfavorably against or corrode the metals being degreased or the de- 
greasing machines; and any statement or inference that “Kolene T” 
is subject to such faults and that trichlorethylene and “Blacosolv” 
are stable solvents that are free from such faults is deceptive. 

(c) Any statement or inference that “Kolene T” is more toxic, 
poisonous and dangerous to life and health than du Pont’s solvent 
trichlorethylene or the respondent’s solvent “Blacosolv” is deceptive. 
There is no scientific or practical basis for an assertion or inference 
that either trichlorethylene or “Blacosolv” as compared with carbon 
tetrachloride or benzol is comparatively harmless to life and is not 
a health hazard when used in synthetic solvent degreasing machines. 

(d) There is no scientific or practical basis for an assertion or in- 
ference that “Kolene T” will catch on fire and explode if used in syn- 
thetic solvent degreasing machines because it contains benzol, or that. 
when thus used it constitutes a fire hazard and risk and is inflammable. 

(e) Any statement that “Kolene T” will not flash or catch on fire 
up to the initial boiling point is deceptive and implies and may induce 
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the belief that “Kolene T” is inflammable when used for degreasing 
or when used under operating conditions in synthetic solvent degreas- 
ing machines; and statements to such effect, as used by the respondent, 
convey the false and deceptive impression that “Kolene T,” when used 
for degreasing in synthetic solvent machines, will catch on fire and 
explode. 

(7) Proof of the properties of “Kolene T,” as they were represented 
to be by the respondent in the manner above stated, had not been made 
by laboratory or other tests made by the respondent, or others, prior 
to the making of the representations referred to, except as indicated 
herein. The actual properties of said solvent are covered herein by 
paragraphs 4, 6, and 7. 

Par. 7. At the time the representations referred to in paragraph 5 
were made, du Pont had in fact procured samples of the synthetic 
solvents of the Kolene Corp. and had had these samples analyzed in 
its laboratories and had furnished the respondent with a number of 
reports of such analyses. Du Pont had not, however, by its analyses 
or otherwise, determined the true composition of the product “Kolene 
T,” and neither it nor the respondent was in a position to represent 
to the trade just what the components or the characteristics or proper- 
ties of said product were. 

The record shows that “Kolene T” has been used successfully for 
degreasing purposes. Said solvent, when used for such purposes, 
has given, and does give, satisfactory results without undue or unusual 
harmful effects on either the metals being degreased or the degreasing 
machines. 

The solvents, trichlorethylene and “Blacosolv,” made by du Pont, 
when in contact with metals and also when in the presence of water 
encountered in degreasing operations in synthetic solvent degreasing 
machines, are subject to the same type of faults as carbon tetrachloride. 
During working operations in synthetic solvent degreasing machines, 
these solvents must be handled the same as “Kolene T,” the product 
of Kolene Corp., to insure satisfactory operating results both as to 
the machines being thus used and the materials being thus degreased. 

All of the products mentioned herein as having been used for de- 
greasing purposes are to some extent poisonous and toxic and, if al- | 
lowed to come in contact with the skin, or if the vapors of such prod- 
ucts are inhaled, are dangerous to life and health. If not properly 
handled or properly used in synthetic solvent degreasing machines, 
all of said solvents will cause illness to the operators of such machines. 
Such dangers are increased by continued and repeated contacts with 
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said solvents. Hence, it is deceptive and disparaging for the respond- 
ent to refer to “Kolene T” as more toxic, poisonous, or more dangerous 
than the other named solvents; and in this connection, the nature 
of the impairment to health resulting from contacts with such sol- 
vents is immaterial and reference thereto in.the circumstances is de- 
ceptive and disparaging. In scientific circles, distinctions as to the 
safety or dangerous character of said solvents may be justified, but 
in the commercial world broad distinctions as to the relative safety 
or dangerous character of said solvents are not justified, and if made 
in connection with the sale of such solvents constitute unfair, false, 
and deceptive acts and practices and an unfair, false, and misleading 
method of competition. 

“Kolene T” will not catch on fire or explode when used in synthetic 
solvent degreasing machines. The use of this product in synthetic 
solvent degreasing machines under standard or usual conditions does 
not constitute a fire hazard or risk to the owners and users of such 
machines, and when thus used it is not inflammable. Such solvent is 
not more inflammable, nor more explosive, when used for such pur- 
pose, than “Blacosolv,” trichlorethylene, or perchlorethylene or the sol- 
vents made therefrom as the latter are made by du Pont. Contrary 
to the respondent’s representations “Kolene T” was never made with 
“benzine” or “petroleum naphtha,” which would have made it more 
inflammable. ‘The component “benzol,” which was actually contained 
in said product, is not a petroleum derivative, and the fire hazard of 
the preparation “Kolene T” was reported by Underwriters Labora- 
tories, Inc. (an enterprise sponsored by the National Bureau of Fire 
Underwriters operated for service and not for profit), to be “very 
small.” In the report referred to the rating given “Kolene T” as to 
flammability was the same as the rating given both trichlorethylene 
and “Blacosolv.” 

Par. 8. The false, misleading, and disparaging representations 
made by the respondent to the effects and in the manner aforesaid 
have had a tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the false and erroneous belief 
that said representations are true and into the purchase of the respond- 
ent’s product in preference to the product “Kolene T.” Because of such 
erroneous belief, said false and misleading representations and dis- 
paragements also have the tendency and capacity unfairly to divert 
trade from the sellers of the preparation “Kolene T” to the respondent 
and to the sellers of the respondent’s products, 
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The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and of the respondent’s competi- 
tors and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s answer 
_ thereto, a stipulation as to the facts entered into by and between the 
respondent, by its counsel, and Daniel J. Murphy, Assistant Chief 
Trial Counsel of the Commission, which stipulation provided, among 
other things, that without further evidence or other intervening pro- 
cedure except the filing of briefs and the presentation of oral argu- 
ment (the filing of briefs and the presentation of oral argument hav- 
ing been subsequently waived), the Commission may issue and serve 
upon the respondent its findings as to the facts and conclusion based 
thereon and an order disposing of the proceeding; and the Commis- 
sion having made its findings as to facts and its conclusion that said 
respondent has violated the provisions of the Federal] Trade Commis- 
sion Act: 

It is ordered that the respondent, G. S. Blakeslee & Co., and its 
officers, agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale or distribution in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, of its synthetic degreasing solvents, do 
forthwith cease and desist from: 

(1) Misrepresenting in any manner the constituents, properties, or 
characteristics of “Kolene T,” or of any other degreasing solvent sold 
in competition with the respondent’s product; 

(2) Representing, directly or by implication, that “Kolene T” has 
no merit or value or that it is not suitable or satisfactory as a degreas- 
ing agent; 

(3) Representing, directly or by implication, that “Kolene T,” 
when used in synthetic solvent degreasing machines will separate, 
break down or form acid, or that it will react unfavorably against or 
corrode the metals being degreased or the machines in which such 
solvent is used; 
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(4) Representing, directly or by implication, that the toxicity of 
or dangers from the fumes of “Kolene T” are greater than the toxicity 
of or dangers from the fumes of the respondent’s degreasing solvent ; 
or misrepresenting in any manner the absolute or comparative toxicity 
of or dangers from the fumes of “Kolene T” or any other competing 
degreasing solvent ; 

(5) Representing, directly or by implication, that the hazards of 
fire or explosion from the use of “Kolene T” are greater than the 
hazards of fire or explosion from the use of the respondent’s degreasing 
solvent; or representing, directly or by implication, that “Kolene T” 
is inflammable or explosive when used for degreasing purposes under 
standard or usual conditions for such work; 

(6) Making or publishing any false or disparaging representations 
concerning the degreasing solvent of any competitor; or supplying to 
or placing in the hands of distributors or others any statement, claim, 
report or data which may be used by such distributors or others as a 
means of or basis for any false or disparaging representation concern- 
ing the degreasing solvent of any competitor. 

[tis further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THe Matrer or 


KE. I. pv PONT pe NEMOURS & COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4685. Complaint, Jan. 28, 1942—Decision, Dec. 30, 1948 


As respects the question as to whether or not two particular solvents used in 
synthetic solvent dry-cleaning and degreasing machines, may be properly 
characterized as more toxic, poisonous, or dangerous than certain others 
thus used, it appearing that all are poisonous and toxic to some extent and, 
if allowed to come in contact with the skin, or if the vapors thereof are in- 
haled, are dangerous to life and health, and, furthermore, that all, if hot 
properly handled or used in such machines, will cause illness to the opera- 
tors—dangers which are increased by repeated contacts therewith: it is 
deceptive and disparaging for the seller of certain of the other solvents 
competitive therewith to refer to said particular solvents as more toxic, 
poisonous, and dangerous than the others. 


In such a connection the nature of the impairment to health which results 
from contacts with such particular solvents is immaterial and reference 
thereto is deceptive and disparaging; and, while in scientific circles dis- 
tinctions as to the safety or dangerous character of such particular solvents 
may be justified, in the commercial world broad distinctions as to the 
relative safety or dangerous character thereof are not justified, and, in 
connection with the sale thereof, constitute faise and deceptive acts and 
practices and an unfair, false, and misleading method of competition. 


Where a corporation engaged in the manufacture of synthetic dry-cleaning and 
degreasing solvents which consisted of chloronated hydrocarbon solvents, 
trichlorethylene and perclorethylene; and in the interstate sale and dis- 
tribution of the two last referred to, under the names “Tri-Clene,” and 
“Perclene,” respectively, for use in synthetic solvent dry-cleaning machines, 
through a number of authorized distributors and jobbers of chemicals, and 
through the Columbia Appliance Corp., maker also of such machines; and 
of its synthetic degreasing solvents for use in synthetic solvent degreasing 
machines through two companies, manufacturers of most of such machines 
(namely, the Detroit Rex Products Co., and the G. §. Blakesley Co. of 
Cicero, Ill.), who sold and distributed its said trichlorethylene solvents 
under the names of “T'ri-Ad” and ‘‘Permachlor” in the case of the former, 
and “Blacosolv” in the case of the latter ; 

In promoting the sale and distribution of its said synthetie solvents through 
salesmen and technical servicemen who called upon jobbers, distributors, 
dry cleaners and users of degreasing equipment—often in the company of 
salesmen employed by the jobbers and distributors, were instructed by 
the main office on competitive products and the manner in which to deal 
with problems met in the field, and sometimes carried with them equip- 
ment for testing synthetic solvents, which included (1) carbon tetrachloride 
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and ethylene dichloride—about 50 percent of which was made by Dow of 
Michigan, and mixtures of which were used for most of the dry cleaning 
done by some 4,000 to 5,000 dry cleaners in the United States, who ac- 
counted for 15 percent of the dry cleaning done with synthetic solvent 
machines as compared with that done with “naphtha plants” and “naphtha 
systems”; (2) trichlorethylene of which said corporation made from 94 to 
97 percent, and which, along with the solvents made therefrom, prior to 
the entrance of the Kolene Corp. into the field as below set out, was used 
almost exclusively for solvent degreasing; (3) perchlorethylene or “Per- 
clene,” production of which was about equally divided between Dow and 
du Pont and which, together with said ‘“‘Tri-clene,’ made up about one-third 
of the synthetic dry-cleaning solvents then used; and (4) since about 1938 
two products, namely, “Kolene C,” composed of carbon tetrachloride, 
trichlorethylene, and benzol, which was produced by the Kolene Corp. and by 
it Sold to some 500 dry cleaners, and ‘“‘Kolene T,” said concern’s degreasing 
solvent, similarly composed, until September 1939, and thereafter known 
as “Kolyte,” and made of trichlorethylene, perchlorethylene and benzol or 
toluol— 


(a) Represented through letters and otherwise to aimeripatdeg and others in- 


terested in the sale of synthetic solvents that “Kolene C” and ‘‘Kolene T” 
should not be used in dry-cleaning and degreasing machines, through such 
statements as that they were without merit or value and unsuitable and 
unsatisfactory for such uses, that they had been found to be unsatisfactory 
and would give poor results and cause trouble and difficulty ; 


The facts being that while said corporation had had samples of said solvents 


analyzed in its laboratories, it had not determined their true composition 
and was in no position to represent to the trade just what the components 
or properties thereof were; and said solvents had in fact been used success- 
fully for dry cleaning and for degreasing and had given satisfactory results; 


(b) Represented that said “Kolene T,’ upon being heated in the course of 


degreasing metals in degreasing machines, and that said “Kolene C” and 
“Kolene T” upon being distilled in dry-cleaning and degreasing machines, 
would separate, break down, form acid and react unfavorably against and 
corrode such machines; and, in the case of degreasing, react unfavorably 
against and corrode the metals being degreased; whereas its own synthetic 
solvents, trichlorethylene and perchlorethylene, -were stable solvents which 
were comparatively free from such faults; 


The facts being that its own said solvents, when in contact with metals one also 


(¢) 


in the presence of water encountered in dry-cleaning and degreasing op- 
erations in the machines, were subject to the same type of faults as earbon 
tetrachloride and needed to be handled the same as said “Kolene ©” and 
“Kolene T,”’ to insure satisfactory results; trichlorethylene, when used for 
dry cleaning some fabrics and dyes, has had damaging effects; carbon tetra- 
chloride and synthetic solvents based thereon have been used successfully 
as dry-cleaning agents and have had much wider use in synthetie solvent 
dry-cleaning machines than trichlorethylene and perchlorethylene combined ; 
and said Kolene products have been used in such machines without undue or 
unusual corrosive effects thereon, and without injury to the materials being 
cleaned or the metals being degreased ; 

Represented that said Kolene products, when used in such machines, were 
more toxic, poisonous, and dangerous to life and health than its own afore- 
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said solvents; that toxic and poisonous effects attended their use by owners 
and users of such machines and that such effects attend the use of carbon 
tetrachloride and benzol; that a health hazard occurs from breathing 
benzol vapors ; and that said “‘Kolene” should bear a ‘“‘poison’” label; whereas, 
in comparison, its own said synthetic solvents were not attended by such 


_ effects, and as compared to carbon tetrachloride and benzol were com- 


paratively harmless to life and health and did not need a “poison” label; 


The facts being that all of the products mentioned as used for such purposes 


are to some extent poisonous and toxic and, if allowed to come in contact 
with the skin or if vapors thereof are inhaled, dangerous to life and health; 
all, if not properly handled or properly used in such machines, will cause 
illness to the operators; and such references to ‘‘Kolene C” and ‘‘Kolene T”’ 
as more toxic, etc., than the others were deceptive and disparaging; and 
it did not appear, as respects Certain agreements theretofore entered into 
voluntarily with the United States Public Health Service, by the manu- 
facturers of carbon tetrachloride and benzol, that said Kolene Corp. was re- 
quired to label either of its said products as a poison; or as containing more 
than 24 percent by weight of carbon tetrachloride, or more than 15 percent 
of benzol; 


(d) Represented falsely that said “Kolene ©” and “Kolene T” would catch on 


fire and.explode if used in sueh machines because they contained benzol 
and earbon tetrachloride and other things which would break down, per- 
mitting the carbon tetrachloride to escape and leaving the benzol which 
would catch on fire and explode; that when thus used said solvents consti- 
tuted a fire hazard and risk and were inflammable; that said “Kolene” 
products “would not flash or catch on fire up to the initial boiling point” ; 
whereas, its own aforesaid solvents could be used, heated, and distilled in the 
dry-cleaning and degreasing machines without risk of fire or explosion ; 


The facts being that said “Kolene C” and “Kolene T” were not inflammable, nor 


(e) 


more so, or more explosive, than trichlorethylene or perchlorethylene, or 
its solvents made therefrom; and there was no basis for an inference or 
representation that they constituted a fire hazard, when thus used, by 
reason of the fact that in laboratory tests they might have been found to be 
“slightly fiammable” at the higher temperatures under which said tests 
were made; and 

Falsely represented that proof of the above-mentioned properties of said 
“Kolene GC” and “Kolene T” had been made by laboratory and other tests 
made by it and others; the facts being as hereinabove set forth ; 


With result of placing in the hands of distributors and others the means of 


passing on to purchasers the information thus provided; and with tendency 
and capacity to mislead and deceive a substantial portion of the purchasing 
public into purchase of its products in preference to that of said Kolene — 
products; and thereby unfairly to divert trade from the sellers of the latter 
to said corporation and the sellers of its products: 


Held, That such acts and practices, under the circumstances set forth, were 


all to the prejudice and injury of the public and its competitors, and con- 
stituted unfair methods of competition in commerce, and unfair and deceptive 


acts and practices therein. 


As respects certain agreements which the manufacturers of carbon tetrachloride 


and of benzol entered into voluntarily and independently of one another 
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with the United States Public Health Service, with respect to the labeling 

of carbon tetrachloride and benzol, and under which the manufacturers 
of the former agreed that mixtures containing 24 percent or more 
thereof should be labeled “Volatile solvent. Use with adequate ven- 
tilation. Avoid prolonged breathing of vapor,” and should also include 
the statement “contains more than 24% by weight of carbon tetrachloride,” ; 
and manufacturers of the latter agreed that mixtures containing 15% 
or more of benzol should be labeled “volatile solvent—Poison Use with 
adequate ventilation. Avoid prolonged breathing of vapor,” and “The prod- 
uct contains more than 15% benzol”’: said agreements did not constitute 
findings by a public body as to the properties of the products covered thereby, 
or a determination of said Public Health Service of the comparative toxicity 
of said products and others. 


In the aforesaid proceeding there was no basis for the inference or representa- 
tion that the use of said solvent ‘‘Kolene C” constituted a fire hazard when 
it was used for dry cleaning, by reason of the fact that in tests made thereof 
in the laboratories it might have been found to be “slightly inflammable” 
at the higher temperatures under which said tests were made, it appearing 
that the Underwriters Laboratories stated in part that it was “chemically 
stable and not flammable at ordinary temperatures,” and that while it was 
“possible to produce moderately combustible mixtures with air under labora- 
tory test conditions at higher temperatures (167° F. and upwards),” “under 
practical conditions the formation of combustible mixtures at temperatures 
as low as 167° F. is extremely unlikely’—substantially the same language 
used by said laboratories in reporting on the flammability of the competitive 
trichlorethylene. 


Mr. D. EF. Hoopingarner and Mr. John R. Phillips, Jr. for the 
Commission. 

Covington, Burling, Rublee, Acheson & Shorb, of Washington, 
D. C., and Mr. Oscar A. Provost and Mr. John W. Eckelberry, of 
Wilmington, Del., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that E. I. du Pont de 
Nemours & Co., Inc., a corporation, hereinafter referred to as respon- 
dent, has violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be to 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrarn 1. Respondent, E. I. du Pont de Nemours & Co., Inc., 
is a corporation organized and existing under and by virtue of the laws 
of the State of Delaware, with its principal office and place of business 
at 1007 Market Street, Wilmington, Del. 
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- Par. 2 (1) Respondent is now, and for more than 2 years last past 
has been, engaged in the manufacture, sale, and distribution of syn- 
thetic degreasing and dry-cleaning solvents, consisting of trichlor- 
ethylene and perchlorethylene, for use in synthetic solvent degreasing 
and dry-cleaning machines. Respondent is now causing, and has 
caused, said synthetic solvents, when sold, to be transported from 
places located in various States of the United States to purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said synthetic 
solvents, in commerce among and between the various States of the 
United States and in the District of Columbia. 

(2) In the United States almost all of the synthetic solvent de- 
greasing machines are sold by one of three companies, namely, respon- 
dent, also Detroit Rex Products Co., a corporation organized and 
existing under and by virtue of the laws of the State of Michigan, 
with its principal office and place of business in Detroit, Mich.; and 
G. S. Blakeslee & Co., a corporation, organized and existing under 
and by virtue of the laws of the State of Illinois with its principal 
office and place of business in Cicero, Ill. These three companies are 
parties to agreements and arrangements covering the manufacture 
of synthetic solvent degreasing machines and the distribution of syn- 
thetic degreasing solvents made by respondent. Detroit Rex Products 
Co. sells and distributes synthetic degreasing solvents, under the names 
of “Triad” and “Perm-A-Clor,” consisting of trichlorethylene, made 
by respondent. G. S. Blakeslee & Co. sells and distributes synthetic 
degreasing solvents under the name of “Blacosolv,” consisting of tri- 
chlorethylene made by resporident. The latter two companies sell 
degreasing solvents made only be respondent, and under the arrange- 
ments aforesaid, handle a large part of the distribution of respon- 
dent’s degreasing solvents. Respondent also sells trichlorethylene 
under the name of “Cecolene No. 1” and perchlorethylene under the 
name of “Cecolene No. 2” for use in synthetic solvent degreasing 
machines, which it distributes, in part, through a number of authorized 
distributors located in various States. 

(3) Respondent also sells trichlorethylene, under the name of “Tri- 
Clene,” and perchlorethylene, under the name of “Per-Clene” for use 
in synthetic solvent dry-cleaning machines, and distributes said syn- 
thetic dry-cleaning solvents through a number of authorized dis- 
tributors located in various States, including jobbers handling chemi- 
cals, and Columbia Appliance Corp., a corporation organized and 
existing under and by virtue of the laws of the State of New York, 
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with its principal office and place of business in New York, Need: 
The latter company is also engaged in the manufacture and sale of 
synthetic solvent dry-cleaning machines. 

(4) Respondent, in the course of its business, makes contacts with 
various persons interested in the sale and use of synthetic solvents 
through its home office, its several divisions and branch offices, its 
considerable number of dealers located in principal cities, and a num- 
ber of salesmen schooled in chemistry, salesmanship, dry cleaning, 
and degreasing. Data of advantage to respondent in combating com- 
petition from competing solvents are secured by respondent through 
its contacts aforesaid and the companies named aforesaid interested 
in the sale of its solvents. Statements relating to such data, based 
thereon, and in opposition thereto, are disseminated and distributed 
by respondent through its various contacts aforesaid. 

Par. 3. Respondent, in the sale and distribution of its synthetic 
degreasing and dry-cleaning solvents for use in synthetic solvent de- 
greasing and dry-cleaning machines, is in cempetition with a number 
of corporations, partnerships, and individuals that are now, and for 
more than 2 years last past, have been engaged in the sale and dis- 
tribution of synthetic degreasing and dry-cleaning solvents for use 
in such machines in commerce among and between the various States 
of the United States and in the District of Columbia. Among said 
competitors is Kolene Corp., a corporation organized and existing 
under and by virtue of the laws of the State of Michigan, having its 
principal office and place of business located in Detroit, Mich., which 
is now and for more than 2 years last past has been engaged in the 
sale and distribution of the synthetic degreasing solvent called “Ko- 
lene T” and the synthetic dry-cleaning solvent called “Kolene C,” 
which have been referred to by respondent as “Kolene.” | 

Par. 4. (1) Respondent, in the course and conduct of its business 
and for the purpose of inducing owners and users of synthetic solvent 
degreasing and dry-cleaning machines to purchase the synthetic de- 
greasing and dry-cleaning solvents made by respondent, consisting 
of trichlorethylene and perchlorethylene, in preference to the solvents 
aforesaid sold by Kolene Corp.; and, for the purpose of lessening, 
preventing, and destroying competition by Kolene Corp., in the sale 
of synthetic degreasing and dry-cleaning solvents, and of injuring, 
hindering, and eliminating it as a competitor in the synthetic solvent 
degreasing and cleaning field; engages, and has engaged in a number 
of acts and practices, namely, the making of claims, statements, repre- 
sentations, implications, and inferences to owners and users of syn- 
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thetic solvent degreasing and dry-cleaning machines, manufacturers 
of such machines, distributors of synthetic solvents, and others inter- 
ested in the sale and use of synthetic solvents; among which the fol- 
lowing are typical : 

(a) “Kolene 'T” has no merit, is of no value, and is not suitable 
or satisfactory as a degreasing agent, and “Kolene C” has no merit, 
and is without value, unsuitable, and unsatisfactory as a dry-cleaning 
agent, and such solvents have been found to be unsatisfactory solvents 
for both degreasing and dry-cleaning and if they are used for such 
purposes will give poor results and cause trouble and difficulty ; 

(6) “Kolene T,” upon being heated in the course of degreasing 
metals in synthetic solvent degreasing machines; and “Kolene T” and 
“Kolene C” upon being distilled in synthetic solvent degreasing and 
dry-cleaning machines, will separate, break down, form acid, react un- 
favorably against and corrode such machines, and in the case of de- 
greasing, react unfavorably against and corrode the metals being de- 
greased; whereas, respondent’s synthetic solvents, trichlorethylene 
and perchlorethylene, are stable solvents that are free from such 
faults; 

(c) “Kolene T,” when used in synthetic solvent degreasing ma- 
chines, and “Kolene C” when used in synthetic solvent dry-cleaning 
machines are more tox‘ic, poisonous, and dangerous to life and health 
than respondent’s solvents, trichlorethylene and perchlorethylene; 

(d) Toxic and poisonous effects attend the use of “Kolene T” and 
“Kolene C” by owners and users of synthetic solvent degreasing and 
dry-cleaning machines; toxic and poisonous effects attend the use of 
carbon tetrachloride and benzol and a health hazard occurs from 
breathing benzol vapors; “Kolene T” and “Kolene C” should bear a 
“poison” label; whereas, in comparison, respondent’s synthetic sol- 
vents, trichlorethylene and perchlorethylene, are not attended by toxic 
or poisonous effects when used industrially for degreasing and dry 
cleaning, and as compared to carbon tetrachloride and benzol, they 
are comparatively harmless to life and health and not a health haz- 
ard, when used in synthetic solvent degreasing and dry-cleaning ma- 
chines; and respondent’s solvents aforesaid need not bear a “poison” 
label ; ; 

(e) “Kolene T” and “Kolene C” will catch on fire and explode if 
used in synthetic solvent degreasing and dry cleaning machines, be- 
cause they contain benzol; and when thus used constitute a fire hazard 


and risk and are inflammable; 
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(f) “Kolene T” and “Kolene C” will not flash or catch on fire up 
to the initial boiling point; whereas, trichlorethylene and perchlor- 
ethylene, the solvents made by respondent, can be used, heated, and 
distilled in synthetic solvent degreasing and dry-cleaning machines 
without risk of fire or explosion ; 

(g) Proof of the properties of “Kolene T” and “Kolene C,” as given 
in the statements aforesaid, has been made by laboratory and other 
tests made by respondent and others. 

(2) Respondent, also in the course of its business, and for the pur- 
poses last aforesaid, engages, and has engaged in other acts and prac- 
tices, among which the following are typical : 

The furnishing to its salesmen, branch offices, Jiao manu- 
facturers, and owners and users of synthetic len degreasing and 
dry-cleaning machines, and others interested in the sale and distribu- 
tion of synthetic degreasing and dry-cleaning solvents, memoranda, 
reports, information, and data regarding such solvents and also re- 
garding Kolene Cae s products, worded in such a way as to convey 
false, deceptive, and unfairly disparaging impressions regarding said 
Mende of Kolene Corp., and so worded that they could oe used as the 
basis for false, deceptive, and unfairly disparaging impressions and 
statements regarding said products; and the using thereof by respond- 

- ents in such a way that they were, and are likely to convey and did 
convey, false, deceptive, and unfairly disparaging impressions and 
statements regarding said products. 

(3) The aforesaid statements, claims, representations, implications, 
inferences, memoranda, reports, information, and data, and others of 
similar import and meaning, have been made, published, distributed, 
and circulated, and caused to be made, published, distributed, and 
circulated by respondent, in, and among and between, various States 
of the United States and the District of Columbia, by means of letters 
transmitted by United States mails and otherwise. 

Par. 5. (1) The aforesaid statements, claims, representations, im- 
plications, inferences, memoranda, reports, information, and data are 
exaggerated, false, misleading, and deceptive. 

(2) Through and by means of said statements, claims, representa- 
tions, implications, inferences, memoranda, reports, information, and 
data aforesaid, respondent has unfairly disparaged the products of 
Kolene Corp., namely, “Kolene T” and “Kolene OC,” sometimes referred 
to by respondent as “Kolene.” 

Par. 6. (1) There is no basis from either a scientific or a practical 
standpoint for a representation or inference that the products of Ko- 
lene Corp., namely, “Kolene T” a “Kolene C,” which have been re- 
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ferred to by respondent as “Kolene,” have no merit, or are without 
value or are not suitable or satisfactory for degreasing or dry-cleaning 
purposes, or that they have been found to be unsatisfactory for de- 
greasing or dry-cleaning purposes, or that, if they are used for such 
purposes, will give poor results or cause trouble or difficulty. The 
truth is that “Kolene T” has been used successfully for degreasing 
purposes and that “Kolene C” has been used successfully for dry-clean- 
ing purposes. Also, it is a fact that the solvents, trichlorethylene and 
perchlorethylene, made by respondents, when in contact with metals, 
and also when in the presence of water encountered in degreasing and 
dry-cleaning operations in synthetic solvent degreasing and dry-clean- 
ing machines, are subject to the same type of faults as carbon tetra- 
chloride, and that during working operations in synthetic:solvent de- 
greasing and dry-cleaning machines must be handled the same as the 
products aforesaid of Kolene Corp. to insure satisfactory operating re- 
sults, both as to the machines being thus used and the materials being 
thus degreased or cleaned. Also, it isa fact that trichlorethylene when 
used for dry cleaning, in contact with some fabrics and dyes, has had 
damaging effects; and that carbon tetrachloride and synthetic solvents 
having a carbon tetrachloride base have been used successfully as dry- 
cleaning agents and have had much wider use in synthetic solvent dry- 
cleaning machines than both trichlorethylene and perchlorethylene 
combined. 

(2) There is no basis for a statement that. “Kolene T,” upon being 
heated in the course of degreasing metals in synthetic solvent degreas- 
ing machines, or that “Kolene T,” or “Kolene C,” upon being distilled 
in synthetic solvent degreasing or dry-cleaning machines, will sepa- 
rate, break down, form acid, or react unfavorably against or corrode 
such machines, or that in the case of degreasing, will react unfavorably 
against, or corrode the metals being degreased; and, any statement 
or inference that either “Kolene T” or “Kolene C” is subject to such 
faults and that trichlorethylene and perchlorethylene as made by 
respondent, are stable solvents that are free from such faults, is de- 
ceptive. The truth is that “Kolene T” has been used in synthetic solvent 
degreasing machines without undue or unusual corrosive effects on 
such machines, and without injury to, or unusual effects upon the 
metals being degreased. The truth is that “Kolene C” has been used in 
synthetic solvent dry-cleaning machines, without undue or unusual, 
corrosive effects upon such machines, and without injury to the mate- 
rials being cleaned. 

(3) Any statement or inference that “Kolene T” or: “Kolene ©” is 
more toxic, poisonous, and dangerous to life and health than respond- 
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ent’s solvents, trichlorethylene and perchlorethylene, is deceptive. The 
truth is that trichlorethylene, perchlorethylene, “Kolene T,” and 
“Kolene C” are each toxic, poisonous, and dangerous to life and none 
and if not properly handled or properly used in synthetic solvent 
degreasing or dry-cleaning machines will cause illness to the opera- 
tors of such machines. There is no scientific or practical basis for an 
assertion or inference that either trichlorethylene or perchlorethylene, 
as compared to carbon tetrachloride or benzol, is comparatively harm- 
less to life and health and not a health hazard when used in synthetic 
solvent degreasing and dry-cleaning machines. Statements that 
“Kolene T” and “Kolene C” must bear a “poison” label, whereas, the 
respondent’s solvents, trichlorethylene and perchlorethylene, need not 
bear a “poison” label, as used by respondent, convey the false and 
deceptive inference and unfair comparison that the products of Kolene 
Corp. aforesaid when used in synthetic solvent degreasing and dry- 
cleaning machines are more toxic, poisonous, and dangerous to life 
and health than trichlorethylene and perchlorethylene. 

(4) The truth is that “Kolene T” will not catch on fire or exvlode 
when used in synthetic solvent degreasing machines, and that “Kolene 
C” will not catch on fire or explode when used in synthetic solvent 
dry-cleaning machines. The use of “Kolene T” in synthetic solvent 
degreasing machines, and of “Kolene C” in synthetic solvent dry- 
cleaning machines does not constitute a fire hazard or risk to the 
owners and users of such machines, and when thus used are not in- 
flammable. Such solvents are not more inflammable nor more explo- 
sive, when used for such purposes, than trichlorethylene or perchlor- 
ethylene as the latter are made by respondent. Any statement that 
“Kolene T” or “Kolene ©” will not flash or catch on fire up to the 
initial boiling point is deceptive and may induce the belief that “Kolene 
T” and “Kolene C” are inflammable when used for degreasing or 
dry cleaning or when used under operating conditions in synthetic 
solvent degreasing or dry-cleaning machines; and statements to such 
effect, as used by respondent, convey the false and deceptive inference 
that “Kolene T” and “Kolene C” if used for degreasing in synthetic 
solvent degreasing machines or for dry cleaning in synthetic solvent 
dry-cleaning machines will catch on fire and explode. The fact is that 
trichlorethylene as made by respondent, sold under the names of “Tri- 

_Clene,” “Cecolene No. 1,” “Blacosoly,” “Triad,” and “Perm-A- Clor,” 
have each been given a numerically higher or greater fire-hazard rat- 
ing that “Kolene C” by Underwriters’ Laboratories, Inc., a nonprofit 
organization for the testing of materials as to their walative a fag 
and casualty hazards. 
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(5) Inferences and statements on the part of respondent, that the 
comparative statements made by respondent as above set out have been 
substantiated by laboratory or other tests made by respondent and 
others, are false and deceptive. Such statements and inferences, as 
made and used by respondent, convey and have placed others in a 
position to convey the false, deceptive and unfairly disparaging state- 
ments aforesaid regarding said products of Kolene Corp. 

Par. 7 (1) The aforesaid statements, claims, representations, im- 
plications, and inferences made and published by respondent as afore- 
said, have been made by respondent to distributors of synthetic solvents 
and others interested in the sale and use of synthetic solvents. The 
latter have thus been placed in a position by respondent to make and 
publish the aforesaid statements, claims, representations, implications, 
and inferences. 

(2) The use by respondent, of the aforesaid acts and practices here- 
inabove mentioned in connection with the sale and distribution of 
synthetic degreasing and dry-cleaning solvents in commerce has the 
capacity and tendency to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that said statements, claims, representations, implications, and 
inferences are true, and cause and have caused many members of the 
purchasing public, because of said mistaken and erroneous belief, to 
purchase the synthetic degreasing and dry-cleaning solvents made by 
respondent, in preference to the products “Kolene T” and “Kolene ©,” 
and not to purchase the products “Kolene T” and “Kolene C.” 

(3) The use by the respondent of the acts and practices, as afore- 
said, also has the capacity and tendency to, and does, divert trade un- 
fairly to the respondent, and to the sellers of its solvents, from Kolene 
Corp., and the sellers of the solvents of Kolene Corp. 

Par. 8. The aforesaid acts and practices of the respondent as here- 
inabove alleged are all to the prejudice and injury of the public and 
of respondent’s competitors and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commission 


Act. 


Report, Finpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 28, 1942, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
E. I. du Pont de Nemours & Co., Inc., a corporation, charging said 
respondent with the use of unfair methods of competition in commerce 
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and unfair and deceptive acts and practices in commerce in Violation 
of the provisions of that act. After the respondent filed its answer 
to said complaint, a written stipulation was entered into by and 
between the respondent, by its counsel, and Daniel J. Murphy, Assis- 
tant Chief Trial Counsel of the Commission, and in this stipulation 
it was provided that, subject to the approval of the Commission, the 
statement of facts contained therein may be taken as the facts in 
this proceeding in lieu of all evidence, and that the Commission may 
proceed upon the complaint, the respondent’s answer, and said state- 
ment of facts to make its report, stating its findings as to the facts 
(including inferences which it may draw from the stipulated facts) 
and its conclusion based thereon, and enter its order disposing of 
this proceeding. In said stipulation the respondent expressly waived 
the filing of a trial examiner’s report upon the evidence, but it did 
not waive the filing of briefs or the presentation of oral argument. 

Thereafter, this proceeding regularly came on for final hearing 
upon the complaint, the respondent’s answer thereto, the stipulation 
as to the facts, said stipulation having been approved, accepted and 
filed, and briefs of counsel (the respondent having decided not to re- 
quest oral argument and none having been requested by counsel in 
support of the complaint) ; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, E. I. du Pont de Nemours & Co., Inc. 
(hereinafter referred to as “du Pont”), is a corporation organized and 
existing under and by virtue of the laws of the State of Delaware, with 
its principal office and place of business located at 1007 Market Street, 
in the City of Wilmington, State of Delaware. 

Par. 2. The respondent is now, and for more than 2 years last past 
has been, engaged in the manufacture and in the sale and distribution 
of synthetic dry-cleaning and degreasing solvents, consisting of 
chlorinated hydrocarbon solvents, trichlorethylene and percheorethy- 
lene, for use in synthetic solvent dry-cleaning and degreasing machines. 
The respondent is now causing, and has caused, said synthetic sol- 
vents, when sold, to be transported from places located in the various 
States of the United States to purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
The respondent maintains, and at all times mentioned herein has main- 
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tained, a course of trade in said synthetic solvents in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

The respondent sells trichlorethylene under the name of “Tri-Clene” 
and perchlorethylene under the name of “Per-Clene,” for use in syn- 
thetic solvent dry-cleaning machines, and it distributes these synthetic 
dry-cleaning solvents through a number of authorized distributors 
located in various States, including jobbers handling chemicals, and 
Columbia Appliance Corp. of Long Island City, New York. Colum- 
bia Appliance Corp. is also engaged in the manufacture and in the 
sale of synthetic solvent dry-cleaning machines. 

In the United States, all except a limited number of synthetic solvent 
degreasing machines have been, and are now, made and sold by two 
companies, namely, Detroit Rex Products Co. (also known as Detrex 
Corp.) of Detroit, Mich., and G. S. Blakeslee & Co. of Cicero, Ill. 
These two companies and the respondent are parties to a number of 
agreements and arrangements covering the manufacture of synthetic 
solvent degreasing machines and the distribution of synthetic degreas- 
ing solvents made by the respondent. In 1939 there were three other 
companies making said machines and now there are four additional 
ones. Detroit Rex Products Co. sells and distributes synthetic de- 
greasing solvents, consisting of trichlorethylene, under the names of 
“Triad” and “Perm-A-Clor,” and, prior to January 1, 1947, all of 
such solvents sold by this company were made by du Pont. G. S. 
Blakeslee & Co. sells and distributes synthetic degreasing solvents, con- 
sisting of trichlorethylene, under the name of “Blacosolv,” and, prior 
to January 1, 1947, all of these solvents were also made by the re- 
spondent. Under the arrangements aforesaid Detroit Rex Products 
Co. and G. S. Blakeslee & Co. have handled a large part of the distribu- 
tion of the respondent’s degreasing solvents. The respondent also 
sells trichlorethylene under the name of “Triclene D” (formerly sold 
under the name of “Cecolene No. 1”) and perchlorethylene under the 
name of “Per-Clene” (formerly sold under the name of “Cecolene No. 
9”), for use in synthetic solvent degreasing machines, which it dis- 
tributes, in part, through a number of authorized distributors located 
in various States. 

In order to handle the sale and distribution of its synthetic dry- 
cleaning and degreasing solvents, the respondent maintains a solvent, 
sales office at Wilmington, Del., and also maintains branch offices in 
New York, Chicago, and other cities. It has its salesmen and technical 
servicemen call upon jobbers, distributors, dry cleaners, and users of 
degreasing equipment in the interest of the sale and distribution of its 
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synthetic solvents, and these salesmen and technical servicemen often 
make calls on dry cleaners and users of degreasing equipment in the 
company of salesmen employed by the jobbers and distributors. They 
sometimes carry with them equipment for testing dry-cleaning and 
degreasing solvents, and are given instructions by the respondent’s 
main office and its branch offices on competitive products and the man- 
ner in which to deal with problems met in the field. 

Par. 8. For more than 2 years prior to the enactment and adoption, 
in October 1941, of emergency measures looking to the defense of the 
United States in the recent World War, approximately 15 to 20 per- 
cent of the dry cleaning in the United States was done in machines 
using synthetic solvents, commonly known as “synthetic solvent ma- 
chines,” and the remainder was done in machines using petroleum 
naphtha, commonly known as “naphtha plants” and “naphtha sys- 
tems.” Most of the dry cleaning which was done in the synthetic sol- 
vent machines was done with mixtures containing carbon tetrachlor- 
ide, including mixtures of carbon tetrachloride and ethylene dichlor- 
ide. About 5 to 7 percent of the dry cleaning, or about 33 percent 
of said 15 to 20 percent, was done with trichlorethylene and per- 
chlorethylene. During the time mentioned The Dow Chemical Co., of 
Midland, Mich., made approximately 50 percent of the carbon 
tetrachloride and ethylene dichloride thus used. In addition to The 
Dow Chemical Co. only a few other concerns made carbon tetrachlor- 
ide, the chief ones being Westvaco Chlorine Products Corp., The 
Diamond Alkali Co. and Niagara Smelting Corp. Almost all of the 
distribution of the latter company was handled by the respondent. 
The respondent was then making approximately 94 to 97 percent of 
the trichlorethylene then being manufactured, and Westvaco Chlorine 
Products Corp. was making the balance. At such time the respondent 
was making approximately 50 percent of the perchlorethylene then 
being manufactured, and The Dow Chemical Co. was making the 
balance. Between 4,000 and 5,000 dry cleaners in the United States 
were using “synthetic solvent machines.” Approximately 40 to 50 
percent of these dry cleaners were using in their machines the synthetic 
solvents of The Dow Chemical Co. 

In 1938 the Kolene Corp. (also known as Kolene, Inc.), of Detroit, 
Mich., entered the synthetic solvent dry-cleaning and degreasing field. 
At that time, it began to produce and sell, and has since continued to 
produce and sell, a synthetic dry-cleaning solvent called “Kolene ©.” 
At that time, this company also began to produce and sell a synthetic 
degreasing solvent called “Kolene T,” and it continued to sell this 
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product under this name until 1939. Since September 1939, this de- 
greasing solvent has been sold by the Kolene Corp., and is now being 
sold by said corporation, under the name of “Kolyte.” For more than 
2 years prior to 1941, Kolene Corp. was regularly selling its product 
“Kolene C” to approximately 500 dry cleaners. 

After October 1941, the synthetic dry-cleaning solvents above-men- 
tioned were largely diverted to defense and war purposes, and deliv- 
erles thereof to dry cleaners were curtailed. For the most part, how- 
ever, the situation in the dry-cleaning industry now is about the same 
as it was prior to October 1941. , 

Prior to the time the Kolene Corp. entered the degreasing field, al- 
most all solvent degreasing was done with trichlorethylene and the sol- 
vents made therefrom. 

Par. 4. The solvent made by the Kolene Corp. for dry-cleaning pur- 
poses, called “Kolene C,” has always been made of carbon tetrachloride, 
trichlorethylene, and benzol (benzol being a product made by the frac- 
tional distillation of coal). The solvent made by it for degreasing 
purposes, first called “Kolene T” and later “Kolyte,” until December 
1939, was made of the same ingredients. In December 1939, the in- 
gredients of this degreasing solvent, then sold under the name of 
“Kolyte,” were changed to trichlorethylene, perchlorethylene, and 
benzol. In August 1940, this latter solvent was further changed for 
certain customers by replacing the benzol with toluol (toluol being a 
petroleum products), but Kolene Corp. continued to make said solvent 
with benzol instead of toluol for certain customers. So far as its use 
for degreasing is concerned, the properties of “Kolyte” are the same as 
those described herein for “Kolene T.” 

Par. 5. In promoting the sale and distribution of its synthetic dry- 
cleaning and degreasing solvents, the respondent, during the period 
from 1938 to the date of the complaint in this proceeding (January 
28, 1942), made a number of claims, statements, and representations 
to owners and users of synthetic solvent dry-cleaning and degreasing 
machines, manufacturers of such machines, and distributors and others 
interested in the sale and use of synthetic solvents, concerning the syn- 
thetic solvents “Kolene C” and “Kolene T” manufactured and sold by 
the Kolene Corp. Among such claims, statements, and representa- 
tions were those to the following effects: 

(a) that “Kolene C” has no merit, is without value, and is unsuit- 
able and unsatisfactory as a dry-cleaning agent, and that “Kolene T” 
has no merit, is of no value, and is not suitable or satisfactory as a de- 
greasing agent, and that such solvents have been found to be unsatis- 
factory solvents for both dry-cleaning and degreasing and if used for 
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such purposes will give poor results and cause trouble and difficulty ; 

(6) that “Kolene T,” upon being heated in the course of degreasing 
metals in synthetic solvent degreasing machines, and that “Kolene Ox 
and “Kolene T,” upon being distilled in synthetic solvent dry-cleaning 
and degreasing machines, will separate, break-down, form acid and 
react unfavorably against and corrode such machines, and, in the case 
of degreasing, react unfavorably against and corrode the metals being 
degreased ; whereas, the respondent’s synthetic solvents, trichlorethy- 
lene and perchlorethylene, are stable solvents that are comparatively 
free from such faults; 

(c) that “Kolene C,” when used in synthetic solvent, dry-cleaning 
machines, and that “Kolene T,” when used in synthetic solvent de- 
greasing machines, are more toxic, poisonous, and dangerous to life 
and health than the respondent’s solvents trichlorethylene and per- 
chlorethylene ; 

(d) that toxic and poisonous effects attend the use of “Kolene C” 
and “Kolene T” by owners and users of synthetic solvent dry-cleaning 
and degreasing machines; that toxic and poisonous effects attend the 
use of carbon tetrachloride and benzol and a health hazard occurs from 
breathing benzol vapors; that “Kolene C” and “Kolene T” should bear 
a “poison” label; whereas, in comparison, the respondent’s synthetic 
solvents, trichlorethylene and perchlorethylene, are not attended by 
toxic or poisonous effects when used industrially for dry cleaning and 
degreasing, and, as compared to carbon tetrachloride and benzol, they 
are comparatively harmless to life and health and are not a health 
‘hazard when used in synthetic solvent dry-cleaning and degreasing 
machines; and that the respondent’s solvents need not bear a “poison” 
label ; 

(e) that “Kolene C” and “Kolene T” will catch on fire and explode 
if used in synthetic solvent dry-cleaning and degreasing machines be- 
cause they contain benzol and carbon tetrachloride and other things 
which will break-down, permitting the carbon tetrachloride to escape 
and leaving the benzol, which will catch on fire and explode, and that 
when thus used, said solvents constitute a fire hazard and risk and are 
inflammable ; 

(f) that “Kolene C” and “Kolene T” will not flash or catch on fire 
up to the initial boiling point ; whereas, trichlorethylene and perchlor- 
ethylene the solvents made by the respondent, can be used, heated, and 
distilled in synthetic solvent dry-cleaning and degreasing machines 
without risk of fire or explosion; 
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(g) that proof of the above-mentioned properties of “Kolene C” 
and “Kolene T” has been made by laboratory and other tests made 
by the respondent and others. 

The means employed by the respondent and the manner in which 
these respresentations have been made are illustrated and typified by 
the following statements, made by the respondent or its representatives 
in correspondence with the respondent’s distributors and employees 
and others interested in the sale and use of synthetic solvents. 

In a letter dated March 16, 1939, from one of the respondent’s 
chemists to the manager of the respondent’s Chicago district office : 


We are informed that the subject company is marketing a product under the 
name Colene, which preparation is a mixture of carbon tetrachloride 75%, benzol 
25%, approximately with a small amount of high boiling naphtha. We under- 
stand from Mr. Moore of Eaton-Clark that it is claimed this mixture is non-toxic. 

Regardless of the toxicity of carbon tetrachloride, it is generally conceded that 
benzol is very toxic and in many cases, regulations demand that the product be 

‘ labeled as containing benzol if any is present. 

x * * , we are not disturbed greatly by a possible loss of business. We 
are disturbed by the possibility of unfavorable publicity if this mixture is han- 
dled carelessly and serious health damage results, thereby attracting atten- 
tion to the possibility of health damage if any other synthetic chlorinated hy- 
drocarbon is used for dry cleaning. 

In a letter dated March 21, 1939, from another of the respondent’s 
chemists to G. S. Blakeslee & Co.: 

We have a sample of this solvent (referred to by the writer as “Kolene’”) and 
are now having it analyzed at Niagara Falls to find out what it contains. We 
believe that it is a benzol base solvent and do not believe that it would be suita- 
ble for metal degreasing. However, as soon as we obtain the analysis, we 
will pass it on to you with our further opinion. 

In a memorandum dated April 13, 1939, from the manager of the 
respondent’s solvents division to all of the respondent’s branch offices 
and to various distributors of the respondent’s products and to others 
interested in the sale of synthetic solvents: 

We believe that exposure to mixtures of solvents results in damages charac- 
teristic to each solvent, and does not lessen the effects of either. 

Customers requesting information as to the toxicity of “Kolene C’’ should be 
informed that the data supplied by the manufacturers is misleading and that 
no accurate data are available. It might also be advisable to call to their 
attention the possibility of cumulative effects, as a result of the combined ef- 
fects of Carbon Tetrachloride and Benzol. 

In a letter dated April 17, 1939, from the manager of the re- 
spondent’s New York district office to the manager of the respondent’s 


solvents division : 
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It would be interesting to know what type of volatile solvent warning label 
is attached to drums of “KOLENE.” We understood that under an agree- 
ment between the Office of the Surgeon General of the U. S. A. and the Manu- 
facturers of Benzol, a poison label is applied not only to commercial containers. 
of Benzol but also to mixtures having more than 15% Benzol in their composi- 
tion. A specimen is attached, which, you will note. reads “CAUTION-—POISON. 
This product contains more than 15% BENZOL Which is a Volatile Solvent— 
USE WITH ADEQUATE VENTILATION—AVOID PROLONGED BREATH- 
ING OF VAPOR.” 

If such a label is applied to drums of “KOLEND”, in view of its Benzol content 
of 18% by weight, the warning effect on dry ‘cleaners would certainly be 
alarming. ; j 

We understand that certain State Labor Departments forbid the industrial 
use of Benzol because of the insidious health hazard. We should, therefore, 
expect severe restrictions to be placed on the use of ‘“KOLENE”, 


In a letter dated May 8, 1939, from one of the respondent’s chem- 
ists to G. S. Blakeslee & Co.: 


This is in answer to your letter of May 2, 1939 stating that the Bohn Aluminum 

Company have had trouble caused by a reddish brown deposit forming on the 
aluminum which they were cleaning with Kolene in their degreaser. 
- We believe that this formation of a reddish brown bloom is a typical case 
of solvent polymerization or break-down. The time interval of two days during 
which they had good operation was apparently only the time necessary to 
collect enough finely divided aluminum parts in the degreaser and provide suf- 
ficient time for the reaction to become noticeable on the work. We believe that 
the carbon tetrachloride and aluminum form this reaction and do not believe 
that the other constituents of Kolene were concerned. However, by a copy 
of this letter and yours. we are asking Dr. Levine’s opinion of this matter or 
any further suggestions which he cares tomake. We trust that their return to the 
use of “BLACOSOLY” will insure continued good operation. 


In a letter dated June 28, 1939, from the manager of the respondent’s 
Chicago district oflice to the manager of the respondent’s solvents 
division : 

While calling at Rex with Mr. Marean on Thursday, June 22nd, this inquiry 
was made of Mr. Davidson, and he informed me that the Kolene solvent had 
gone acid several times in their machine and caused them quite a little trouble 


so they very quickly returned to the use of Permaclor. 
(The Mr. Davidson referred to in this communication was an official of the De- 


troit Rex Products Co.. a distributor of the respondent’s degreasing solvents 


and a manufacturer of degreasing machines. ) 


In a letter dated September 6, 1939, from the manager of the re- 
spondent’s solvents division to the manager of the respondent’s New 
York district office : 


While it may be true that the odor of Carbon Tetrachloride vapors has been 
Substantially decreased by diluting them with Benzol and other hydrocarbon 
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vapors, never the less these vapors are more toxic than Carbon Tetrachloride, 
Trichlorethylene, or Perchlorethylene. 

You might point out to Chemical Sales that our experience in other areas in- 
dicates that although customers may at first be enthusiastic about ‘“Kolene,” 
they usually run into difficulties after a relatively short period of operation, 
which changes their opinion of this solvent. Therefore, we would appreciate 
Chemical Sales’ cooperation in following closely those operators who are now 
enthusiastic about ‘“Kolene”, to see whether or not the enthusiasm continues. 

These statements, claims, representations, and inferences, and others 
similar thereto, were made by the respondent to distributors of syn- 
thetic solvents and others interested in the sale of such products, and 
the respondent thus placed in the hands of the distributors, and others, 
the means of passing on to purchasers the information so provided. 
The record shows that such information was actually used by such 
distributors and others in whose hands. it was placed as a means of 
persuading dry cleaners and operators of degreasing machines not to 
begin or not to continue, as the case might be, the use of “Kolene C” 
and “Kolene T.” 

Par. 6. (a) There is no basis from either a scientific or a practical 
standpoint for a representation or inference that the products of the 
Kolene Corp., namely “Kolene C” and “Kolene T,” which the respond- 
ent referred to as “Kolene,” have no merit, or that they are without 
value or are not suitable or satisfactory for dry-cleaning or degreas- 
ing purposes, or that they are or will be found to be unsatisfactory 
for dry-cleaning or degreasing purposes, or that, if they are used for 
such purposes, they will give poor results or cause trouble or diffi- 
culty. 

(6) There is no scientific or practical basis for a statement that 
“Kolene T,” upon being heated in the course of degreasing metals in 
synthetic solvent degreasing machines, or that “Kolene C” or “Kolene 
T,” upon being distilled in synthetic solvent dry-cleaning or degreasing 
machines, will separate, break down, form acid, or react unfavorably 
against or corrode such machines, or, in the case of degreasing, will 
react unfavorably against, or corrode, the metals being degreased; and 
any statement or inference that either “Kolene C” or “Kolene T” is sub- 
ject to such faults and that trichlorethylene and perchlorethlene, as 
made by the respondent, are stable solvents that are free from such 
faults, is deceptive. 

(c) Any statement or inference that “Kolene C” or “Kolene T” is 
more toxic, poisonous, and dangerous to life and health than the re- 
spondent’s solvents, trichlorethylene or perchlorethlene, is deceptive. 
-. (d) There is no scientific or practical basis for an assertion or in- 
ference that either trichlorethlene or perchlorethlene, as compared 
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with carbon tetrachloride or benzol, is comparatively harmless to life 
and health and is not a health hazard, when used in synthetic solvent 
dry-cleaning and degreasing machines. Statements that “Kolene C” 
and “Kolene T” must bear a “poison”.label, whereas the .respond- 
ent’s solvents, trichlorethylene and perchlorethylene, need not bear 
a “poison” label, as used by the respondent, convey the false and decep- 
tive inference and unfair comparison that the products of Kolene 
Corp., aforesaid, when used in synthetic solvent dry-cleaning and de- 
greasing machines, are more toxic, poisonous, and dangerous to life 
and health than trichlorethylene and perchlorethylene. 

(e) There is no scientific or practical basis for an assertion or in- 
ference that either “Kolene C” or “Kolene T” will catch on fire and ex- 
plode if used in synthetic solvents dry-cleaning and degreasing ma- 
chines because they contain benzol, or that when thus used they consti- 
tute a fire hazard and risk and are inflammable. 

(f) Any statement that “Kolene C” or “Kolene T” will not flash or 
catch on fire up to the initial boiling point is deceptive and implies 
and may induce the belief that “Kolene C” and “Kolene T” are in- 
flammable when used for dry cleaning or degreasing or when used 
under operating conditions in synthetic solvent dry-cleaning or de- 
greasing machines; and statements to such effect, as used by the re- 
spondent, convey the false and deceptive impression that “Kolene C” 
and “Kolene 'T”, when used for dry cleaning or degreasing in syn- 
thetic solvent dry-cleaning or degreasing machines, will catch on fire 
and explode. 

(g) Proof of the properties of “Kolene C” and “Kolene T,” as they 
were represented to be by the respondent in the manner above stated, 
had not been made by laboratory or other tests made by the respond- 
ent, or others, prior to the making of the representations referred to, 
except as indicated herein. The actual properties of said solvents 
are covered herein by paragraphs 4, 6, and 7. 

Par. 7. At the time the representations referred to in paragraph 
5 were made, the respondent had in fact procured samples of the syn- 
thetic dry-cleaning and degreasing solvents of the Kolene Corp., and 
had had these samples analyzed in its laboratories. It had not, how- 
ever, by its analyses, or otherwise, determined the true compositions 
of the products, and it was in no position to represent to the trade, as 
it did, just what the components or the characteristics or properties of 
said products were. 

The record shows that “Kolene C” has been used successfully for dry- 
cleaning purposes and that “Kolene T” has been used successfully for — 
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degreasing purposes. Said solvents have given, and do give, satis- 
factory results when used for such purposes. 

The solvents, trichlorethylene and perchlorethylene, made by the 
respondent, when in contact with metals and also when in the presence 
of water encountered in dry-cleaning and degreasing operations in 
synthetic solvent dry-cleaning and degreasing machines, are subject 
to the same type of faults as carbon tetrachloride. During working 
operations in synthetic solvent dry-cleaning and degreasing machines, 
these solvents must be handled the same as “Kolene C” and “Kolene 
T,” the products of Kolene Corp., to insure satisfactory operating re- 
sults, both as to the machines being thus used and the materials and 
metals being thus cleaned or degreased. Trichlorethylene, when 
used for dry cleaning, in contact with some fabrics and dyes, has had 
damaging effects. Carbon tetrachloride and synthetic solvents hay- 
ing a carbon tetrachloride base have been used successfully as dry- 
cleaning agents and have had much wider use in synthetic solvent dry- 
cleaning machines than both trichlorethylene and perchlorethylene 
combined. 

“Kolene C” has been used in synthetic solvent dry-cleaning ma- 
chines without undue or unusual corrosive effects upon such machines 
and without injury to the materials being cleaned. “Kolene T” and 
“Kolyte” have been used in synthetic solvent degreasing machines 
without undue or unusual corrosive effects on such machines, and 
without injury to or unusual effects upon the metals being degreased. 

All of the products mentioned herein as having been used for dry- 
cleaning and degreasing purposes are to some extent poisonous and 
toxic and, if allowed to come in contact with the skin, or if the vapors 
thereof are inhaled, are dangerous to life and health. If not properly 
handled or properly used in synthetic solvent dry-cleaning and de- 
greasing machines, all of said solvents will cause illness to the operators 
of such machines. Such dangers are increased by continued and 
repeated contacts with said solvents. Hence, it is deceptive and dis- 
paraging for the respondent to refer to “Kolene C” and “Kolene T” 
as more toxic, poisonous, or more dangerous, than the other named 
solvents; and in this connection, the nature of the impairment to 
health resulting from contacts with such solvents is immaterial, and 
reference thereto in the circumstances is deceptive and disparaging. 
In scientific circles, distinctions as to the safety or dangerous char- 
acter of said solvents may be justified, but in the commercial world 
broad distinctions as to the relative safety or dangerous character of 
said solvents are not justified, and if made in connection with the sale 
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of such solvents constitute unfair, false, and deceptive acts and prac- 
tices and an unfair, false, and misleading method of competition. 

In 1935 the manufacturers of carbon tetrachloride, respectively and 
independently of each other, entered into agreements with the United 
States Public Health Service with respect to the labeling of benzol 
and carbon tetrachloride. These agreements were voluntary and did 
not constitute findings by a public body as to the properties of the 
products covered by the agreements or a determination by the United 
States Public Health Service of the comparative toxicity of said 
products and other products. The manufacturers agreed that mix- 
tures containing 24 percent or more of carbon tetrachloride should be 
labeled as follows: 

Volatile Solvent 
Use with Adequate Ventilation 
Avoid Prolonged Breathing 
of Vapor 
and further that the labels of such carbon tetrachloride mixtures 
should include the statement: 


Contains more than 24% by weight of carbon tetrachloride. 


The manufacturers of benzol agreed that mixtures containing 15 
percent or more of benzol should be labeled as follows: 
Volatile Solvent—Poison 
Use with Adequate Ventilation 
Avoid Prolonged Breathing 
of Vapor 

and “This product contains more than 15% Benzol.” While the 
record does not show the exact percentages of either carbon tetra- 
chloride or benzol in the solvents of the Kolene Corp., it does show 
that Kolene Corp. did not use on either “Kolene C” or “Kolene T” 
the “Volatile Solvent—Poison” label or a label designating either 
product asa poison. It likewise did not use the label “Contains more 
than 24% by weight of carbon tetrachloride” or the label “This product 
contains more than 15% Benzol.” This company did use on its 
products “Kolene C” and “Kolene T” the “Volatile Solvent” label for 
carbon tetrachloride. 

“Kolene C” will not catch on fire or explode when used in synthetic 
solvent dry-cleaning machines, and “Kolene T” will not catch on fire 
or explode when used in synthetic solvent degreasing machines. The 
use of “Kolene C” in synthetic solvent dry-cleaning machines and the 
use of “Kolene T” in synthetic solvent degreasing machines do not 
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constitute a fire hazard or risk to the owners and users of such ma- 
chines, and when thus used they are not inflammable. Such solvents 
are not more inflammable nor more explosive, when used for such 
purposes, than trichlorethylene or perchlorethylene, or the solvents 
made therefrom, as the latter are made by the respondent. There is 
no basis for an inference or representation that use of said solvents 
constitutes a fire hazard when such solvents are used for dry cleaning 
and degreasing by reason of the fact that in tests made of said solvents 
in the laboratory they may have been found to be “slightly flammable” 
at the higher temperatures under which said tests were made. With 
respect to the flammability of “Kolene C,” the Underwriters Labora- 
tories, Inc. (an enterprise sponsored by the National Bureau of Fire 
Underwriters operated for service and not for profit), in a report 
dated June 1939, stated in part: 


The product is a colorless, volatile liquid intended for use as a cleaning fluid; 
it is chemically stable and not flammable at ordinary temperatures ; it is possible 
to produce moderately combustible mixtures with air under laboratory test 
conditions at higher temperatures (167 F. and upwards) but under practical - 
conditions the formation of combustible mixtures at temperatures as low as 
167 F. is extremely unlikely. 

This is substantially the same language used by this concern in its 
report on trichlorethylene. 

Par. 8. The false, misleading, and disparaging representations 
made by the respondent to the effects and in the manner aforesaid 
have had a tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the false and erroneous belief 
that said representations are true and into the purchase of the respond- 
ent’s products in preference to the products of “Kolene C” and “Kolene 
T.” Because of such erroneous belief, said false and misleading rep- 
resentations and disparagements also have the tendency and capacity 
unfairly to divert trade from the sellers of the preparations “Kolene 
C” and “Kolene T” to the respondent and to the sellers of the re- 
spondent’s products. 

CONCLUSION 


The acts and practices of the respondent as herein found are all 
to the prejudice and injury of the public and of the respondent’s com- 
petitors and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

Commissioner Davis not participating. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s answer 
thereto, a stipulation as to the facts entered into by and between the 
respondent, by its counsel, and Daniel J. Murphy, Assistant Chief 
Trial Counsel of the Commission, and briefs in support of and in 
opposition to the allegations of the complaint, and said stipulation 
providing, among other things, that without further evidence or other 
intervening procedure except the presentation of briefs and oral argu- 
ment (oral argument having been subsequently waived), the Com- 
mission may issue and serve upon the respondent its findings as to the 
facts and conclusion based thereon and an order disposing of the pro- 
ceeding; and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act: 

It ts ordered, That the respondent, E. I. du Pont de Nemours & Co., 
Inc., and its officers, agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, of its synthetic dry- 
cleaning and degreasing solvents, do forthwith cease and desist from: 

(1) Misrepresenting in any manner the constituents, properties, 
or characteristics of “Kolene C” or “Kolene T,” or of any other dry- 
cleaning or degreasing solvent. sold in competition with the respond- 
ent’s products; 

(2) Representing, directly or by implication, that “Kolene C” has 
no merit or value or that it is not suitable or satisfactory as a dry- 
cleaning agent, or that “Kolene T” has no merit or value or that 
it is not suitable or satisfactory as a degreasing agent; 

(3) Representing, directly or by implication, that either “Kolene 
C” or “Kolene T,” when used in synthetic solvent dry-cleaning or de- 
greasing machines will separate, break down or form acid, or that 
either of said solvents will react unfavorably against or corrode the 
materials or metals being dry cleaned or degreased or the machines in 
which said solvent is used ; 

(4) Representing, directly or by implication, that the toxicity of 
or dangers from the fumes of “Kolene C” or “Kolene T” are greater 
than the toxicity of or dangers from the fumes of the respondent’s 
dry-cleaning or degreasing solvents; or misrepresenting in any man- 
ner the absolute or comparative toxicity of or dangers from the fumes 
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of “Kolene C” or “Kolene T” or any other competing dry-cleaning 
or degreasing solvent; ; 

(5) Representing, directly or by implication, that the hazards of 
fire or explosion from the use of “Kolene ©” or “Kolene T” are greater 
than the hazards of fire or explosion from the use of the respondent’s 
solvents; or representing, directly or by implication, that “Kolene C” 
or “Kolene T” is inflammable or explosive when used for dry-cleaning 
or degreasing purposes under standard or usual conditions for such 
work; é 

(6) Making or publishing any false or disparaging representations 
concerning the dry-cleaning or degreasing solvent of any competitor; 
or supplying to or placing in the hands of distributors or others any 
statement, claim, report or data may be used by such distributors or 
others as a means Of or basis for any false or disparaging represen- 
tation concerning the dry-cleaning or degreasing solvent of any com- 
petitor. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 

Commissioner Davis not participating. 
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2 IN THE MATTER OF 


HAROLD WARP DOING BUSINESS AS FLEX-O-GLASS 
MANUFACTURING COMPANY AND ALSO AS WARP 
BROS.; PRESBA, FELLERS AND PRESBA, INC.: AND 
WILLIS B. PRESBA, MARQUIS M. SMITH, BERT 5S. 
PRESBA, AND VESTA N. RINNMAN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5565. Complaint, June 7, 1948—Decision, Jan. 26, 1949 


The only known value of ultraviolet rays in connection with the existence and 
well-being of birds or animals is in converting certain body elements into vita- 
min D, which is essential to proper health, growth, nutrition, and function. 
However, the use of glass substitutes instead of glass, to permit the passage of 
such rays, will be beneficial only whén the diet of bird or animals is deficient 
in said vitamin. And where such a deficiency exists, the extent of the benefit 
which may be derived from the use of such products instead of glass will be 
dependent on many factors, including the severity of the deficiency, the 
weather, the season of the year, the geographical location, the product used, 
its condition, and the size of the area in which it is used in relation to the 
size of the structure. - 


As respects the use of glass substitutes to permit the passage of ultraviolet rays, 
in order to benefit poultry, there are many circumstances in which the use 
of such products will give no benefit over glass. Thus, in the case of two 
groups of chickens, one raised under such products, and another raised 
under common glass, with both receiving the same feed and eare, superiority 
in size and health of the former will occur only when the common diet of 
both groups is deficient in vitamin D and when the chickens kept under 
the glass substitutes receive enough ultraviolet rays to result in the forma- 
tion of sufficient vitamin D to overcome the dietary deficiency. 


Where a corporation engaged in formulating, editing, testing and selling adver- 
tising matter, and advising clients with regard thereto; the three officers 
who directed and controlled it; and an individual who was engaged in the 
interstate sale and distribution of various glass substitutes, designed and 
recommended for use in the cure, treatment, or prevention of disease or to 
affect the structure or function of the body of animals and fowls, and sold 
as “Flex-O-Glass,” “Wyr-O-Glass,” “Glass-O-Net” and “Sereen Glass” ; acting 
in conjunction ; 

In advertisements prepared by said corporation from data supplied and approved 
by said individual, and disseminated through the mails, radio broadcasts, 
trade journals, periodicals and other advertising media, by said corporation 
or individual, as the case might be, directly or by implication— 

(a) Falsely represented that ultraviolet rays are essential to growth and health, 
that chicks cannot survive without them, and that said glass substitutes, be- - 
cause they permitted the passage of ultraviolet rays of sunlight, were superior 
to ordinary glass, which would not permit the passage of such rays when 
used in buildings for poultry and pigs ; and 
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(b) Falsely represented that, regardless of other factors, poultry which was 
raised or kept in buildings where said products were used, would be healthier, 
grow to a given size more rapidly, start laying earlier, and lay more and 
better eggs than those raised and kept in buildings where common glass or 
other glass substitutes are used; that in the case of chickens from the same 
hatching, receiving the same care and the same diet, those raised under 
said products would be larger, heavier, and healthier in a given time than 
those raised under common glass; and similarly that pigs raised under said 
products are healthier and grow faster than those raised under common 
glass; 

The facts being that only when the diet of birds or animals is deficient in vitamin 
D will the use of said products instead of glass be beneficial in any respect, 
in which event the extent of the benefit will depend on many factors ; in many 
circumstances use of said products will give no benefit over ordinary glass; 
and aforesaid superiority of one group of chickens raised under said products 
as compared to another raised under ordinary glass, will occur only when 
the common diet of both is deficient in said vitamin and when the various 
factors mentioned are such that the former receive enough ultraviolet rays 
to result in the formation of sufficient vitamin D to overcome the dietary 
deficiency ; : 

(c) Represented that chickens raised under said products will not have weak 
legs, crooked breast bones, or other manifestations of rickets, roup, canker, 
and other diseases, and will have stronger bones, regardless of other factors; 

The facts being that said products are beneficial in averting such ailments only 
where the various factors mentioned above are such that chickens receive 
enough ultraviolet rays to overcome said deficiency ; 

(d) Represented that rheumatism in chickens will be benefited by exposing 
them to sunlight under said products; that ultraviolet rays help cure dis- 
eases of man, bird and beast; and are beneficial to weak lungs and failing 
health; and that said results will accrue from exposure to sunlight under 
said products ; 

The facts being that exposure to ultraviolet rays of the intensity transmitted by 
said products in poultry houses, is of no value in averting or preventing dis- 
eases due to causes other than a vitamin D deficiency, nor in the treatment 
of any condition such as “weak lungs” or “failing health” not caused thereby ; 

(e) Falsely represented that said products keep heat in, and hold cold out 
better than glass ; 

(f) Falsely represented that common glass kills chickens kept under it, and 
that the likelihood that baby chicks will live, grow, and be healthy is 
lessened if they are raised in brooder houses with ordinary glass windows, 
regardless of other factors ; 

The facts being that the likelihood that baby chicks will live and thrive when 
kept under common glass, iS reduced only when they receive a diet deficient 
in vitamin D; and 

(g) Represented that the passage of sunlight through said products resulted in 
giving to whatever was below them “a mysterious spectronic supplement” 
or “mysterious spectronic supplement D”, which is beneficial, and that such 
mysterious phenomenon will not occur when sunlight passes through other 


window materials ; 


° 
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The facts being that except for permitting the passage of ultraviolet rays, which 
do not pass through ordinary glass, the passage of sunlight through said 
products does not result in giving to what is below them any such “supple- 
ment” or any other ray of the sun known to prevent rickets or other diseases, 
or to aid health or growth in poultry or animals to a greater extent than 
ordinary glass or other glass substitutes; and 

(h) Falsely represented that the product “Flex-O-Glass” lets through more ultra- 
violet rays than other glass substitutes ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such representations were 
true, and thereby to induce purchase of said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the predjudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 

Before Mr. Frank Hier, trial examiner. 
Mr. Joseph E’. Callaway for the Commission. 


Mr. Henry Junge, of Chicago, Ill., for respondents. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Harold Warp, an 
individual doing business under the name of Flex-O-Glass Manufac- 
turing Co., and also Warp Bros., Presba, Fellers and Presba, Inc., a 
corporation, Will B. Presba, individually and as president of Presba, 
Fellers and Presba, Inc., Marquis M. Smith, individually and as vice 
president of Presba, Fellers and Presba, Inc., Bert S. Presba, individ- 
ually and as treasurer of Presba, Fellers and Presba, Inc., and Vesta 
N. Rinnman, individually and as secretary of Presba, Fellers and 
Presba, Inc., have violated the provisions of said act and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacrapH 1. Respondent Harold Warp is an individual doing busi- 
ness under both the firm names of Flex-O-Glass Manufacturing Co. and 
Warp Bros., with his office and place of business at 1104 North Cicero 
Avenue, Chicago, Ill. 

Par. 2. Respondent Harold Warp is now and for more than 10 years 
last past has been engaged in the sale and distribution of various glass 
substitutes called by him Flex-O-Glass, Wyr-O-Glass, Glass-O-Net, 
and Screen Glass, in commerce among and between the various States 
of the United States and in the District of Columbia, said substitutes 
being “devices” as that term is defined in the Federal Trade Commis- 
sion Act. 

The said respondent causes his said glass substitutes, when sold, to 
be transported from his place of business in the State of Illinois to the 
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purchasers thereof located in various other States of the United States 
and in the District of Columbia. He maintains, and at all times men- 
tioned herein has maintained, a course of trade in the aforesaid glass. 
substitutes in commerce among and between various States of the 
United States and in the District of Columbia. His volume of business 
in said glass substitutes in such commerce is substantial. 

Par. 3. The respondent Presba, Fellers and Presba, Inc., is a cor- 
poration, organized under the laws of the State of Illinois, and con- 
ducting an advertising agency with its offices at 360 North Michigan 
Avenue, Chicago, Ill. Said respondent is engaged in formulating, 
editing, testing, and selling advertising matter and advising clients 
with regard thereto. 

Respondents Will B. Presba, Marquis M. Smith, Bert S. Presba, 
and Vesta N. Rinnman are president, vice president, treasurer, and 
secretary, respectively, of the corporate respondent. Their address. 
is the same as that of the corporate respondent. These individual re- 
spondents formulate, direct, and control the acts, policies, and business 
affairs of the corporate respondent, which prepared and placed for 
the individual respondent Harold Warp the advertising respresenta- 
tions hereinafter mentioned. 

Par. 4. All of the respondents act and have acted in conjunction 
and cooperation with one another in performance of the acts and prac- 
tices hereinafter alleged. 

Par. 5. In the course and conduct of their said business, respondents, 
subsequent to March 21, 1938, have disseminated and caused the 
dissemination of advertisements concerning the said devices by the 
United States mails and by various means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing, and which were likely to induce directly or indirectly their 
purchase, including, but not limited to certain catalogs entitled 
“Warp’s Window Materials,” radio continuities broadcast from sta- 
_ tion WLS on or about March 30, 1946, March 23, 1946, January 1, 
1947, February 8, 1947, February 15, 1947, and station KGA on or 
about October 20, 1945, advertisements in “Hardware World,” issue 
of November 1945, “American Poultry Journal,” issue of October 
1946, “Poultry Tribune,” issue of October 1946, and November 1945, 
and circulars entitled “How to Make More Profit with Glass Sub- 
stitutes” and “25 Years Development Work”; and respondents have 
disseminated and caused the dissemination of advertisements con- 
cerning said devices by various means, including but not limited to 
the catalogs, radio continuities, advertisements, and circulars referred 
to above for the purpose of inducing, and which were likely to induce, 
directly or indirectly, their purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. 


466 FEDERAL TRADE COMMISSION DECISIONS 


Complaint ¥ 45 F.T.C. 


Par. 6. Among the statements, representations, and depictions con- 
tained in said advertisements disseminated as aforesaid are the fol- 
lowing: 


—the value of Ultra-Violet Rays of the sun. These rays had been discovered 
many years before, but twenty years ago their value as life-giving essential ele- 
ments in growth and health was just becoming understood.—The rays couldn’t 
get through window glass at all.—So we knew the need for something that would 
help bring life-giving Ultra-Violet Rays to growing things. 

Chicks can’t thrive without ultra-violet rays. 

The name ‘‘Warp’s” on a window material means—a material—that will let 
in lots of the sun’s ultra-violet rays that help your poultry and live stock grow 
stronger and faster. 

Warp’s Window Materials let through ultra-violet light, the Sunshine Vitamin 
“DP” rays. 

You get better health, quicker growth, greater production and larger profits 
with Warp’s Window Materials. (Accompanied by depictions of chickens and 
poultry houses.) 

Warp’s Window Materials mature chicks quicker with no extra cost for feed. 

Healthy chicks in one-third less time. 

Raise healthier birds that mature quicker. 

Depictions of two chickens represented as “same hatch—same feed—same 
eare,” one, raised under respondent’s product, large and robust, the other, raised 
under common glass, small and sickly, at the same age. 

More eggs with no extra cost for feed. 

Proof that eggs laid by hens kept under Warp’s Spectroniec Window Materials— 
produce more healthful ‘‘Spectonic” eggs. 

4 times as many eggs—Under Warp’s Window Material chicks grew twice as 
fast as those under glass—with same feed and care. Hens started laying earlier, 
were healthier, grew bigger and laid more eggs. 

—you are guaranteed—greater egg production faster growing chicks. 

Pigs are healthier and grow faster-under Warp'’s Window Materials. 

—prevent weak legs, crooked breast bone, other diseases and build strong 
bones. 

Avoid roup and canker by having a Flex-O-Glass serateh shed. 

Let Flex-O-Glass help you raise your baby chicks—free from rickets. 

Rickets (Leg Weakness)—caused by lack of Ultra-Violet Rays of the sun. 
Treatment: Turn these into the Flex-O-Glass seratch shed. Change straw often 
and keep coop clean. ; 

Rheumatism—Best cure is needed exercise with plenty of soft sunlight—which 
means a Flex-O-Glass scratch shed. 

—Ultra-Violet Rays—They help cure diseases. 

Warp’s Window Materials keep in heat, hold out cold better than glass. 

Harold Warp discovered that common glass killed chicks. 

Friends, baby chicks raised in brooder houses with common glass windows 
don’t have a fair chance to live, grow and be healthy. 

Warp’s materials are all—better because they supply spectronic supplement D 
from the sunshine free. 

—only a window material made by Warp Brothers furnishes poultry and live 
stock that mysterious spectronic supplement that helps baby chicks grow faster, 
prevents rickets, helps hens lay more eggs. 


FLEX-0-GLASS MANUFACTURING CO., ETC., ET AL. 467 


462 Complaint 


—every one furnishes poultry and live stock with the mysterious spectronic 
Supplement D from sunshine. —No other material can make this claim, 

Warp Brothers have definite proof—that their window materials help to give 
health benefits from invisible sun’s rays other than the ultraviolet. 

Among and typical of the statements with respect to Flex-O-Glass 
made in the manner stated above are the following: 

—Flex-O-Glass—lets through more healthful ultra-violet rays than other glass 
substitutes. 

Par. 7. Through the use of the advertisements containing the state- 
ments, depictions, and claims hereinabove set forth, and others simi- 
lar thereto not specifically set out herein, respondents have represented, 
directly and by implication, that the superiority of the said products 
over glass in buildings for poultry and pigs, as claimed by respondent, 
is due to the fact that the ultraviolet rays of sunlight pass through 
said products, whereas they will not pass through ordinary glass; that 
ultraviolet rays are essential to growth and health; that chicks cannot 
survive without ultraviolet rays; that poultry which is raised or kept 
in buildings where said products are used, will be healthier, grow to 
a given size more rapidly, start laying earlier and lay more and better 
eggs than those kept in buildings where common glass or other glass 
substitutes are used, regardless of other factors; that when chickens 
from the same hatching receive the same care and the same diet, those 
raised under said products will be larger, heavier, and healthier in a 
given time than those raised under common glass, regardless of the 
character of the diet or other factors; that pigs raised under said prod- 
ucts are healthier and grow faster than those raised under common 
glass, regardless of other factors ; that chickens raised under said prod- 
ucts will not have weak legs, crooked breastbones or other manifes- 
tations of rickets, roup, canker, or other diseases, and will have strong 
bones, regardless of other factors; that rickets in chickens will be 
cured by exposing them to sunlight under said products; that rheuma- 
tism in chickens will be benefited by exposing them to sunlight under 
said products; that ultraviolet rays help cure diseases of man, bird, 
and beast, and are beneficial to weak lungs and failing health, and 
that these results will accrue from exposure to sunlight under said 
products; that said products keep in heat and hold out cold better than 
glass; that common glass kills chickens kept under it, regardless of 
other factors; that the likelihood that baby chicks will live, grow, and 
be healthy is lessened if they are raised in brooder houses with ordi- 
nary glass windows, regardless of other factors; that the passage of 
sunlight through said products results in giving to whatever is below 
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them “a mysterious spectronic supplement” or “mysterious spectronic 
supplement D” which is something other than ultraviolet rays, and 
which is beneficial, and that this mysterious phenomenon will not oc- 
cur when sunlight passes through other window materials; that Flex- 
O-Glass lets through more ultraviolet rays than other glass substitutes. 

Par. 8. The said advertisements are misleading in material re- 
spects, and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, ultraviolet rays 
are not essential to the growth, health, development, nutrition or func- 
tion of birds or animals. Chicks can survive and thrive without ultra- 
violet rays. The use of said products in poultry and pig houses will 
not, regardless of other factors, result in healthier or faster growing 
poultry or pigs, or result in hens starting to lay earlier, or lay more or 
better eggs than will be the case when common glass is used. 

The only value of ultaviolet rays in connection with the existence 
of birds or animals is in converting certain body elements into vita- 
min D, which is essential to proper health growth, nutrition, and func- 
tion. Only when the diet of birds or animals is deficient in vitamin D 
will the use of any of said products instead of glass be beneficial in any 
degree or in any respect. Where such a deficiency exists the extent of 
the benefit from the use of said products instead of glass will be de- 
pendent on many factors, including the severity of the dietary defi- 
ciency, the weather, the season of the year, the geographical location 
in which the products are used, which product is used, the condition 
of the product, and the size of the area in which it is used in relation to 
the structure. There are many circumstances in which the use of said 
products will give no benefit whatever over common glass. Superior- 
ity in size and health of a group of chickens raised under said prod- 
ucts to another group raised under common glass, both groups re- 
ceiving the same feed and care will occur only when the common diet 
is deficient in vitamin D and when the various factors mentioned above 
are such that the birds kept under respondents’ products receive 
enough ultraviolet rays to result in the formation of sufficient vitamin 
D to overcome the deficiency in diet. Respondents’ products are bene- 
ficial in averting roup, canker, and rickets and in building bone only 
when the diet is deficient in vitamin D and only when the various fac- 
tors mentioned above are such that the birds received enough ultra- 
violet rays to result in the formation of sufficient vitamin D to over- 
come the deficiency in diet. 

Exposure to ultraviolet rays of the intensity transmitted by re- 
spondents’ products is of no value in averting diseases due to causes 
other than vitamin D deficiency; it is of no value in the treatment of 
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any condition such as “weak lungs” or “failing health” not caused by 
vitamin D deficiency, and it has no value in the treatment of any con- 
dition caused by a vitamin D deficiency in the absence of additional 
vitamin therapy. 

None of respondents’ products are superior to common glass in 
keeping heat in and cold out. 

Common glass does not kill chicks kept under it. Only when baby 
chicks kept under glass are given a diet deficient in vitamin D, is the 
likelihood that they will live and thrive reduced. 

The “mysterious spectronic supplement” or “mysterious spectronic 
supplement D” claimed by respondent to result from the passage of 
sunlight through its materials is a figment of respondents’ imagination. 

There are other window materials which permit the passage of as 
many or more ultraviolet rays from the sun as Flex-O-Glass. 

Par. 9. The use by respondents of the said false advertisements 
with respect to said products has had the capacity and tendency to 
mislead and deceive, and has misled and deceived, a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
the statements, depictions, and representations contained in said ad- 
vertisements were true, and into the purchase of substantial quantities 
of said product by reason of said erroneous and mistaken belief. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the in- 
terest and meaning of the Federal Trade Commission Act. 


Report, FINDINGS Aas TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 7, 1948, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After respondents filed their answer, a hearing 
was convened by a trial examiner of the Commission theretofore duly 
designated by it, for the purpose of receiving testimony and other 
evidence in support of and in opposition to the allegations of the com- 
plaint. At said hearing there was read into the record a stipulation 
of facts which had theretofore been agreed upon between counsel for 
the respondents and counsel in support of the complaint. Said stip- 
ulation provides, among other things, that said statement of facts may 
be made a part of the record and taken as the facts in this proceeding 
in lieu of evidence in support of and in opposition to the allegations 
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of the complaint and that the Commission may proceed upon such | 
statements of facts to make its findings as to the facts, including 
inferences which may be drawn therefrom, and its conclusion based 
thereon and enter its order disposing of this proceeding without the 
presentation of oral argument or the filing of briefs. It further 
specifically waives the filing of a recommended decision by the trial 
examiner. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission upon the complaint, the answer thereto, and 
the stipulation of facts, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public, accepts the stipulation of 
facts, and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Harold Warp is an individual trading 
and doing business under the names Flex-O-Glass Manufacturing Co. 
and Warp Bros., with his office and principal place of business at 1104 
North Cicero Avenue, Chicago, Ill. He is now, and for more than 10 
years last past has been, engaged in the offering for sale, sale, and 
distribution of various glass substitutes under the trade names “Flex- 
O-Glass,” “Wyr-O-Glass,” “Glass-O-Net,” and “Screen Glass.” 

Par. 2. “Flex-O-Glass” is a cotton-cloth base filled with French 
talc and impregnated with a composition of paraffin, microcrystal- 
line, and stearate waxes. ‘“Wyr-O-Glass” is a wire-screen base im- 
pregnated with vinyl resin surrounding each wire but not the space 
between each wire, over which two layers of cellulose acetate are 
sealed together with a solvent which completely evaporates. “QGlass- 
O-Net” is the same as “Wyr-O-Glass” except mesh is substituted for 
wireasabase. “Screen Glass” consists of a 14-mesh 0.011 galvanized 
wire dipped in cellulose acetate butyrate. Said glass substitutes are 
designed, intended, and recommended for use in the cure, mitigation, 
treatment, or prevention of disease or to affect the structure of func- 
tion of the body of animals and fowl, and constitute “devices” as that 
term is defined in the Federal Trade Commission Act. Respondent 
Warp sells and distributes in excess of 30,000,000 square feet of the 
aforesaid products annually. 

Par. 3. In the course and conduct of his aforesaid business, respond- 
ent Harold Warp causes, and has caused, his products, when sold, to 
be shipped from his place of business in the State of Illinois to pur- 
chasers thereof at their respective points of location in various other 
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States of the United States and in the District of Columbia; and 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 4. (a) The Respondent Presba, Fellers and Presba, Inc., is a 
corporation organized under the laws of the State of Illinois, with its 
offices and principal place of business located at 360 North Michigan 
Avenue, Chicago, IIl., and is engaged in formulating, editing, testing, 
and selling advertising matter and advising clients with regard 
thereto. 


(6) Respondent individuals Will B. Presba, Marquis M. Smith, 


Bert S. Presba, and Vesta N. Rinnman are president, vice president, 
treasurer, and secretary, respectively, of the corporate respondent, 
and maintain their place of business at its address. The first three 
named formulate, direct, control, and execute the acts, practices, 
policies, and business affairs of the corporate respondent, which formu- 
lated, prepared, and placed for the individual respondent Harold 
Warp certain of the advertising representations hereinafter men- 
tioned. The individual respondent Vesta N. Rinnman, although act- 
ing in the capacity of secretary of the corporate respondent, has no 
financial interest therein but serves as its auditor. She exercises no 
degree of control in the formulation of the policies of the corporate 
respondent or the individual respondent Harold Warp and does not 
participate in the execution of the acts or practices of either of them 
or in the operation of their business affairs. 

Par. 5. The corporate respondent and each of the individual re- 
spondents except Vesta N. Rinnman have acted in conjunction and 
cooperation with every other respondent in performing certain of 
the acts and practices hereinafter stated. 

Par. 6. (a) In the course and conduct of their aforesaid business, 
all respondents except Vesta N. Rinnman have disseminated and are 
now disseminating, and have caused and are now causing the dis- 
semination of, advertisements concerning the glass substitutes offered 
for sale, sold, and distributed by the respondent Harold Warp by the 
United States mails and by various other means in commerce as ‘“‘com- 
merce” is defined in the Federal Trade Commission Act; and said 
respondents have also disseminated and are now disseminating, and 
have caused and are now causing the dissemination of, advertisements 
concerning said glass substitutes by various means for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of said products in commerce as “commerce” is defined in the 


Federal Trade Commission Act. 


‘ 
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(6) Among and typical of the statements and representations con- 
tained in said advertisements disseminated and caused to be dissemi- 
nated as hereinbefore set forth, by United States mails, by radio 
broadcasts, by advertisements inserted in trade journals, magazines, 
and other advertising, are the following: 


The name “Warp’s” on a window material means—a material—that will let 
in lots of the sun’s ultra-violet rays that help your poultry and live stock grow 
stronger and faster. 

Warp’s Window Materials let through ultra-violet light, the Sunshine Vitamin 
“1” rays. 

4 times as many eggs—Under Warp’s Window Material chicks grew twice 
as fast as those under glass—with same feed and care. Hens started laying 
earlier, were healthier, grew bigger and laid more eggs. 

—you are guaranteed—greater egg production faster growing chicks. 

Pigs are healthier and grow faster under Warp’s Window Materials. 

Let Flex-O-Glass help you raise your baby chicks—free from rickets. 

Friends, baby ¢hicks raised in brooder houses with common glass windows 
don’t have a fair change to live, grow and be healthy. 

Warp’s materials are all—better because they supply spectroniec supplement 
D from the sunshine free. 

—only 2 window material made by Warp Brothers furnishes poultry and 
live stock that mysterious spectronic supplement that helps baby chicks grow 
faster, prevents rickets, helps hens lay more eggs. 

—every one furnishes poultry and live stock with the mysterious spectronie 
Supplement D from sunshine.—No other material can make this claim. 

—Flex-O-Glass—lets through more healthful ultra-violet rays than other 
glass substitutes. 


The above statements and representations were prepared by the 
corporate respondent from data supplied it by the respondent Harold 
Warp and were approved by him before being disseminated by said 
corporate respondent. 

(c) Among and typical of other statements, representations, and 
depictions contained in said advertisements, disseminated and caused 
to be disseminated as hereinbefore set forth by the respondent Harold 
Warp by means of the United States mails, by catalogs, circulars, and 
other advertising, are the following: 


—the value of Ultra-Violet Rays of the sun. These rays had been discovered 
many years before, but twenty, years ago their value as life-giving essential 
elements in growth and health was just becoming understood.—The rays couldn’t 
get through window glass at all—So we knew the need for Something that 
would help bring life-giving Ultra-Violet Rays to growing things. 

Chicks can’t thrive without ultra-violet rays. 

You get better health, quicker growth, greater production and larger profits 
with Warp’s Window Materials. (Accompanied by depictions of chickens and 
poultry houses. ) 
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Warp’s Window Materials mature chicks quicker with no extra cost for feed. 

Healthy chicks in one-third less time. 

Raise healthier birds that mature quicker. 

Depictions of two chickens represented as “same hatch—same feed—same 
care,” one, raised, under respondent’s product, large and robust, the gther, raised 
under common glass, small and sickly, at the same age; 

More eggs with no extra cost for feed. 

Proof that eggs laid by hens kept under Warp’s Spectronic Window Mate- 
rials—produce more healthful “Spectronic’” eggs. : 

—prevent weak legs, crooked breast bone, other diseases and build strong 
bones. 

Avoid roup and canker by having a Flex-O-Glass scratch shed. ; 

Rickets (Leg Weakness)—caused by lack of Ultra-Violet Rays of the sun. 
Treatment: Turn these into the Flex-O-Glass seratch shed. Change straw often 
and keep cvop clean. 

Rheumatism—Best cure is needed exercise with plenty of soft sunlight— 
which means a Flex-O-Glass scratch shed. 

—Ultra-Violet Rays—They help cure diseases. 

Warp’s Window Materials keep in heat, hold out cold better than glass. 

Harold Warp discovered that common glass killed chicks. 

Warp Brothers have definite proof—that their window materials help to give 
health benefits from invisible sun’s rays other than the ultra-violet. 

Par. 7. Through the use of the foregoing statements, representa- 
tions, and depictions and others similar thereto not specifically set: out 
herein, all of which purport to be descriptive of the therapeutic, 
curative, preventive, and beneficial properties of the glass substitutes 
offered for sale, sold, and distributed by the respondent Harold Warp, 
respondents represent, and have represented, directly or indirectly, 
that said products, because they permit the passage of ultraviolet rays 
of sunlight, are superior to ordinary glass, which will not permit the 
passage of such rays, when used in buildings for poultry and pigs; 
that ultraviolet rays are essential to growth and health; that chicks 
cannot survive without ultraviolet rays; that poultry which is raised 
or kept in buildings where said products are used will be healthier, 
grow to a given size more rapidly, start laying earlier, and lay more 
and better eggs than those raised and kept in buildings where common 
glass or other glass substitutes are used, regardless of other factors; 
that when chickens from the same hatching receive the same care and 
the same diet, those raised under said products will be larger, heavier, 
and healthier in a given time than those raised under common glass, 
regardless of diet or other factors ; that pigs raised under said products 
are healthier and grow faster than those raised under common glass, 
regardless of other factors; that chickens raised under said products 
will not have weak legs, crooked breastbones, or other manifestations 
of rickets, roup, canker, and other diseases, and will have strong bones, 
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regardless of other factors; that rickets in chickens will be cured by 
exposing them to sunlight under said products; that rheumatism in 
chickens will be benefited by exposing them to sunlight under said 
products; that ultraviolet rays help cure disease of man, bird, and 
beast and are beneficial to weak lungs and failing health and that 
these results will accrue from exposure to sunlight under said prod- 
ucts; that said products keep in heat and hold out cold better than 
glass; that common glass kills chickens kept under it regardless of 
other factors; that the likelihood that baby chicks will live, grow, and 
be healthly is lessened if they are raised in brooder houses with ordi- 
nary glass windows, regardless of other factors; that the passage of 
sunlight through said products results in giving to whatever is below 
them “a mysterious spectronic supplement” or “mysterious spectronic 
supplement D” which is beneficial and that this mysterious phenom- 
enon will not occur when sunlight passes through other window 
materials; that “Flex-O-Glass” lets through more ultraviolet rays than 
other glass substitutes. 

Par. 8.(a) The statements and representations set forth in para- 
graphs 6 and 7 above are grossly exaggerated, false, misleading, and 
deceptive in the following particulars: 

(6) In truth and in fact, ultraviolet rays are not essential to the 
growth, health, development, nutrition, or function of birds or ani- 
mals. Chicks can survive and thrive without ultraviolet rays. The 
use of the aforesaid glass substitutes in poultry and pig houses will 
not, regardless of other factors, result in healthier or faster-growing 
poultry or pigs, or result in hens starting to lay earlier or lay more or 
better eggs than will be the case when common glass is used. 

(c) The only known value of ultraviolet rays in connection with 
the existence and well being of birds or animals is in converting cer- 
tain body elements into vitamin D, which is essential to proper health, 
growth, nutrition, and function. Only when the diet of birds or ani- 
mals is deficient in vitamin D will the use of said products instead of 
glass be beneficial in any degree or in any respect. Where such a defi- 
ciency exists, the extent of the benefit which may be derived from 
the use of said products instead of glass will be dependent on many 
factors, including the severity of the dietary deficiency, the weather, 
the season, of the year, the geographical location in which the products 
are used, what product is used, its condition, and the size of the area 
in which it is used in relation to the size of the structure. There are 
many circumstances in which the use of said products will give no 
benefit over common glass. Superiority in size and health of a group 
of chickens raised under said products to another group raised under 
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common glass, both groups receiving the same feed and care, will 
occur only when the common diet of both groups is deficient in vitamin 
D and when the various factors mentioned above are such that the 
chickens kept under respondent’s products receive enough ultraviolet 
rays to result in the formation of sufficient vitamin D to overcome 
the dietary deficiency. Respondent’s products are beneficial in avert- 
ing roup, canker, and rickets and in building bone only where a die- 
tary deficiency of vitamin D exists and only when the various factors 
mentioned above are such that chickens or other fowl receive enough 
ultraviolet rays to result in the formation of sufficient vitamin D to 
overcome this deficiency. 

(d) Exposure to ultraviolet rays of the intensity transmitted by 
respondent’s products, when used in the construction of poultry 
houses, is of no value in averting or preventing diseases due to causes 
other than a vitamin D deficiency; is of no value in the treatment of 
any condition such as “weak lungs” or “failing health” not caused by 
a vitamin D deficiency; and has no value in the correction of any 
deformity caused by a vitamin D deficiency. 

(e) None of respondent’s products are superior to common glass 
in keeping heat in and cold out. 

(f) Common glass does not kill chicks kept under it. The likeli- 
hood that baby chicks will live and thrive when kept under such 
glass is reduced only when they receive a diet deficient in vitamin D. 

(g) Except for permitting the passage of ultraviolet rays, which 
do not pass through ordinary glass, the passage of sunlight through 
respondent’s products does not result in giving to whatever is below 
them a “mysterious spectronic supplement” or “mysterious spectronic 
supplement D” or any other known ray, element, or spectra of the sun 
known to prevent rickets or other diseases or to aid health or growth 
in poultry or animals to a greater extent than said rays, supplement, 
or spectra of the sun supplied, furnished, or transmitted by ordinary 
glass or by other glass substitutes. 

(h) Many other glass substitutes permit the passage of as many 
or more ultraviolet rays of the sun as ‘“Flex-O-Glass.” 

Par. 9. The use by the corporate respondent Presba, Fellers and 
Presba, Inc., and by the individual respondents Harold Warp, Will 
B. Presba, Marquis M. Smith, and Bert S. Presba, of the foregoing 
false, deceptive, and misleading statements and representations with 
respect to the glass substitutes of the respondent Harold Warp, dis- 
seminated as aforesaid, has had, and now has, the capacity and tend- 
ency to, and does mislead and deceive a substantial portion of the 
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purchasing public into the erroneous and mistaken belief that such 
statements, representations, depictions, and advertisements are true 
and to induce a portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase products of the respondent 
Harold Warp. 

CONCLUSION 


The acts and practices of the corporate respondent Presba, Fellers 
and Presba, Inc., and of the individual respondents Harold Warp, 
Will B. Presba, Marquis M. Smith, and Bert S. Presba, as herein 
found, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. Re- 
spondent Vesta N. Rinnman has no control over the formulation, 
initiation, or carrying out of the policies, acts, and practices of the 
other respondents. 


ad 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ents, and a stipulation of facts entered into by and between respondents 
and counsel supporting the complaint, which stipulation provides, 
among other things, that the statement of facts contained therein may 
be taken as the facts in this proceeding in lieu of other evidence and 
that the Commission may proceed upon said stipulated facts to make its 
report stating its findings as to the facts, including inferences which 
may be drawn therefrom, and its conclusion based thereon and enter 
its order disposing of this proceeding without the presentation of oral 
argument, the filing of briefs, or the filing of a recommended decision 
by the trial examiner; and the Commission having accepted said stipu- 
lation of facts and having made its findings as to the facts and its con- 
clusion that the respondents Presba, Fellers and Presba, Inc., Harold 
Warp, Will B. Presba, Marquis M. Smith, and Bert S. Presba have 
violated the Federal Trade Commission Act: 

I. /¢ ts ordered, That the respondent Presba, Fellers and Presba, 
Inc., a corporation, its officers, the respondent individuals Will B. 
Presba, Marquis M. Smith, Bert S. Presba, and the respondent indi- 
vidual Harold Warp, trading as Flex-O-Glass Manufacturing Co., or 
Warp Bros., or under any other name or names, the respective agents, 
representatives, and employees of each or any of them, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of glass substitutes designated “Flex-O- 
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Glass,” “Wyr-O-Glass,” “Glass-O-Net,” or “Screen Glass,” or any 
other product or products of substantially similar composition or 
possessing substantially similar properties, whether sold under the 
same names or under any other name or names, do forthwith cease and 
desist from directly or indirectly : 

A; Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails or by any other means in com- 
merce as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement represents, directly or through inference, that 

1 Ultraviolet rays are essential to the growth, health, development, 
nutrition, or function of birds or animals. 

2. Chicks cannot survive or thrive without ultraviolet rays. 

3. The use of said products in poultry or pig houses will result in 
healthier or faster-growing poultry or pigs, or result in hens starting 
to lay earlier or to lay more or better eggs than will be the case when 
ordinary glass is used, unless such representations are clearly and ex- 
pressly limited to the benefits which may result from exposure to such 
ultraviolet rays of the sun as may be transmitted by said products 
where such rays adequately compensate for a deficiency of vitamin D 
in the diet. 

4, Said products supply, furnish, or transmit to poultry or animals 
rays or any spectra of the sun other than ultraviolet rays which pre- 
vent rickets or other diseases or aid health or growth to a greater ex- 
tent than said rays or spectra supplied, furnished, or transmitted by 
ordinary glass or other glass substitutes. 

5. The product “Flex-O-Glass” permits the passage of more ultra- 
violet rays than other glass substitutes. 

6. The use of the product “Flex-O-Glass” in poultry houses will 
prevent rickets in poultry unless such representation is clearly and ex- 
pressly limited to the benefits which may result from exposure to such 
ultraviolet rays of the sun as may be transmitted by said product where 
such rays adequately compensate for a deficiency of vitamin D 
in the diet. 

Il. Z¢ is further ordered, That, in addition to the foregoing, the re- 
spondent Harold Warp, as designated in paragraph I, cease and desist 
from directly or indirectly disseminating or causing to be disseminated, 
in the manner and for the purposes hereinbefore stated, any advertise- 
ment which represents, directly or through inference, that 

A. 1. The use of said products in the construction of poultry houses 
will prevent roup, canker, rickets, or other diseases of poultry or will 
aid or assist in building strong bones in poultry or will act as a cure, 
remedy, or competent or effective treatment for “weak lungs,” “failing 


478 FEDERAL TRADE COMMISSION DECISIONS 
Order ; 45 F. T.C. 


health,” or other unfavorable conditions of health in poultry, unless 
such representations are clearly and expressly limited to the benefits 
which may result from exposure to such ultraviolet rays of the sun 
as may be transmitted by said products where such rays adequately 
compensate for a deficiency of vitamin D in the diet. 

2. The use of said products in the construction of poultry houses 
has any value in acting as a cure, remedy, or an effective or competent 
treatment in correcting any deformity in poultry caused by a vita- 
min D deficiency. 

3. Said products are superior to common glass in keeping heat in 
and cold out. 

B. Disseminating, or causing the dissemination of any advertise- 
ment by any means for the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in commerce as “commerce” 
is defined in the Federal Trade Commission Act, of said products, 
which advertisement contains any of the representations prohibited 
by paragraphs I and II hereof. 

III. Jt ts further ordered, That the respondents shall, within 60 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with it. 

IV. lt is further ordered, That as to the respondent Vesta N. 
Rinnman the complaint be, and it is hereby, dismissed without preju- 
dice to the right of the Commission to reopen it or to take such further 
action at any time in the future as may be warranted by the then 
existing circumstances. 


— 
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Syllabus 


In THe MATTER OF 


A. N.S. SALES, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5558. Complaint, May 24, 1948—Decision, Feb. 8, 1949 


Where a corporation; its three officers who owned and directed it; and its 
manager; engaged in the interstate sale and distribution of push cards 
and punch boards, including (1) many designed for the sale or distribution 
of various specified articles, as explained by legends or instructions set forth 
thereon, under plans whereby customer’s success or failure in securing 
a winning number determined whether he received, without additional 
charge, one of such articles at much less than its normal retail price, or 
nothing; and (2) other devices with blank spaces upon which the purchasers 
placed instructions of similar import, and which were used solely by ultimate 
purchasers in combination with other merchandise, for sale or distribution 
thereof by lot or chance— 

(a) Sold and distributed such devices to dealers:in candy, cigarettes, clocks, 
razors, cosmetics, clothing, and other articles in commerce, by whom the 
articles and devices concerned were assembled and sold to retail dealers, 
and exposed by latter to purchasing public in accordance with aforesaid 
sales plan; and 

Where said corporation and individuals, engaged in interstate sale and distribu- 
tion also of certain assortments of guns, knives, pipes, cigarette lighters, 
field glasses, and other articles, and punch boards, for use in the sale and 
distribution of such articles under a plan whereby, aS announced thereon, 
the success or failure of the purchaser in securing certain numbers deter- 
mined whether or not he received for 5 cents one of the aforesaid articles, 
the retail value of which was in excess of said amount, or nothing further— 

(b) Sold such assortments to retailers, by whom they were similarly exposed 
and sold to the purchasing public in accordance with the aforesaid plan, 
and thus distributed the articles to the purchasers of punches from the 
board, wholly by lot or chance; and thereby 

Supplied to and placed in the hands of others the means of conducting lotteries, 
gift enterprises, or games of chance in the sale or distribution of their 
merchandise, contrary to an established public policy of the Government of 
the United States, and in violation of the criminal laws ; 

With the result that many members of the purchasing public by reason of the 
element of chance involved, were induced to trade or deal with retailers 
who thus sold or distributed their merchandise; many retailers were in- 
duced to deal or trade with manufacturers, wholesalers, and jobbers who 
sold and distributed their products together with said push cards or punch 
boards; and gambling was taught and encouraged; all to the injury of the 


public: 
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Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair acts 
and practices in commerce. 


Mr. John W. Brookfield, Jr., for the Commission. 
Mr. Nathan H. Blitman, of Syracuse, N. Y., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that A. N. S. Sales, Inc., 
a corporation, Robert E. Passmore, Albert Wertheimer, and Paul 
Davis, individuals and officers of said A. N. S. Sales, Inc., and Murray 
R. Hitter, an individual, hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 


Count I 


Paracrapu 1. Respondent A. N.S. Sales, Inc., is a corporation or- 
ganized and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 312 East Market Street, Elmira, N. Y. Respondent Robert 
KE. Passmore is president, respondent Paul Davis is secretary, re- 
spondent Albert Wertheimer is treasurer, and respondent Murray 
R. Hitter is general manager of respondent corporation A. N.S. Sales, 
Inc., and said respondent corporation is owned, dominated, controlled, 
and directed by the individual respondents Robert E. Passmore, Paul 
Davis, and Albert Wertheimer, and is managed and its affairs con- 
ducted by respondent Murray R. Hitter. All of said respondents 
have cooperated and acted together in the performance of the acts 
and practices hereinafter alleged. 

Respondents are now and for more than 3 years last past have been 
engaged in the sale and distribution of devices commonly known as 
push cards and punch boards to dealers in various articles of mer- 
chandise, in commerce, between and among the various States of the 
United States and in the District of Columbia, and to dealers in 
various articles of merchandise located in the various States of the 
United States and in the District of Columbia. 

Respondents cause and have caused said devices when sold to be 
transported from their place of business in the State of New York 
to purchasers thereof at their respective points of location in the 
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various States of the United States other than New York and in the 
District of Columbia. There is now and has been for more than 
3 years last past a course of trade in such devices by said respondents 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of their said business as described 
in paragraph 1 hereof, respondents sell and distribute, and have sold 
and distributed, to said dealers in merchandise, push cards and punch 
boards so prepared and arranged as to involve games of chance, gift 
enterprises, or lottery schemes when used in making sales of merchan- 
dise to the consuming public. Respondents sell and distribute, ‘and 
have sold and distributed many kinds of push cards and punch boards, 
but all of said devices involve the same chance or lottery features 
when used in connection with the sale or distribution of merchandise 
and vary only in detail. . 

Many of said push cards and punch boards have printed on the 
faces thereof certain legends or instructions that explain the manner 
in which said devices are to be used or may be used in the sale or dis- 
tribution of various specified articles of merchandise. The prices 
of the sales on said push cards and punch boards vary in accordance 
with the individual device. Each purchaser is entitled to one punch 
or push from the push card or punch board, and when a push or punch 
is made a disk or printed slip is separated from the push card or punch 
board and a number is disclosed. The numbers are effectively con- 
cealed from the purchasers and prospective purchasers until a selec-. 
tion has been made and the push or punch completed. Certain speci- 
fied numbers entitles purchasers to designated articles of merchandise. 
Persons securing lucky or winning numbers receive articles of mer- 
chandise without additional cost at prices which are much less than 
the normal retail price of said articles of merchandise. Persons who 
do not secure such lucky or winning number receive nothing for their 
money other than the privilege of making a push or punch from said 
card or board. The articles of merchandise are thus distributed to 
the consuming or purchasing public wholly by lot or chance. 

Others of said push card and punch board devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. 
On those push cards and punch boards the purchasers thereof place 
instructions or legends which have the same import and meaning as: 
the instructions or legends placed by the respondents on said push 
card and punch board devices first hereinabove described. The only 
use to be made of said push card and punch board devices, and the 
only manner in which they are used, by the ultimate purchasers 
thereof, is in combination with other merchandise so as to enable said 
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ultimate purchasers to sell or distribute said other merchandise by 
means of lot or chance as hereinabove alleged. 

Par. 3. Many persons, firms, and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, 
razors, cosmetics, clothing, and other articles of merchandise in com- 
merce between and among the various States of the United States and 
in the District of Columbia, purchase and have purchased respondents’ 
said push card and punch board devices, and pack and assemble, and 
have packed and assembled, assortments comprised of various articles 
of merchandise together with said push cards and punch board de- 
vices. Retail dealers who have purchased said assortments either 
directly or indirectly have exposed the same to the purchasing public 
and have sold or distributed said articles of merchandise by means of 
said push cards and punch boards in accordance with the sales plan as 
described in paragraph 2 hereof. Because of the element of chance 
involved in connection with the sale and distribution of said merchan- 
dise by means of said push cards and punch boards, many members of 
the purchasing public have been induced to trade or deal with retail 
dealers selling or distributing said merchandise by means thereof. 
As a result thereof many retail dealers have been induced to deal with 
or trade with manufacturers, wholesale dealers, and jobbers who sell 
and distribute said merchandise together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles of 
merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, all 
to the injury of the public. The use of said sales plan or methods in 
the sale of merchandise and the sale of merchandise by and through the 
use thereof, and by the aid of said sales plan or method is a practice 
which is contrary to an established public policy of the Government of 
the United States and in violation of criminal laws, and constitutes 
unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punch board devices 
by respondents as hereinabove alleged supplies to the places in the 
hands of others the means of conducting lotteries, games of chance or 
gift enterprises in the sale or distribution of their merchandise. The 
respondents thus supply to, and place in the hands of, said persons, 
firms and corporations the means of, and instrumentalities for, en- 
gaging in unfair acts and practices within the intent and meaning of 
the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as here- 
inabove alleged are all to the prejudice and injury of the public and 
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constitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


COUNT II 


Paracraru 1. Respondents A. N. S. Sales, Inc., a New York cor- 
poration, Robert E. Passmore, Albert Wertheimer, Paul Davis, and 
Murray R. Hitter, individuals as described in paragraph 1 of count I 
hereof, have also been engaged in the sale and distribution of guns, 
knives, pipes, cigarette lighters, and other articles of merchandise to 
dealers. Respondents cause, and have caused, their said merchandise 
when sold to be shipped or transported from their aforesaid place of 
business in the State of New York to purchasers thereof at their re- 
spective points of location in various other States of the United States 
and in the District of Columbia. There is now and for more than 6 
months last past has been a course of trade by said respondents in said 
merchandise, in commerce, between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents sell and have sold to dealers certain 
assortments of merchandise so packed and assembled as to involve the 
use of a game of chance, gift enterprise or lottery scheme when said 
merchandise is sold and distributed to the purchasing public. One 
of said assortments, typical of the various assortments sold by the said 
respondents, consist of a number of articles of merchandise together 
with a punch board bearing the following legend: 


“5¢ Win a Stevens Shot Gun—Kabar Hunt- 5¢ 
Per Sale ing Knives or Other Valuable Premiums Per Sale 
Nos. 10-20 Nos. 30-40-50 Number 60 Number 70 Number 80, 
Choice of Choice of Receives Receives Receives 
4’’ HOLLOW 4’’ REGULAR FIELD HULL GIANT 
GROUND GROUND GLASS and AUTO PIPE 
HUNTING HUNTING CASE COMPASS 
KNIFE KNIFE 
Nos. 90-100 Nos. 130-140 Nos. 170 Nos. 230— Nos. 290- 
110-120 150-160 180-190- 240-250 300 

Choice of Choice of 200—210- 260-270 Choice of 
CANDID BRIAR PIPE 220 280 ALUMINUM 
CAMERA Choice of Choice of PIPE 

FLASH CIGARETTE 

LIGHT LIGHTER 


866412—51——_34 
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LAST SALE ON BOARD RECEIVES STEVENS SHOTGUN 


Said merchandise is distributed to the purchasing public in accord- 
ance with the above legend in the following manner. Sales are 5 
cents each, and when a punch is made’a number is disclosed. The 
numbers begin with 1 and continue to the number of punches there are 
on the board, but the numbers are not arranged in numerical sequence. 
The board bears the legend above described, informing purchasers 
and prospective purchasers that a certain specified number entitles the 
purchaser thereof to receive one of the articles listed on the board. 
A customer who does not qualify by punching one of the specified 
numbers receives nothing for his purchase money. Each of the vari- 
ous articles has a retail value in excess of 5 cents, and the purchaser 
who punches a number calling for one of the various articles receives 
the same for 5 cents. The numbers are effectively concealed from 
purchasers and prospective purchasers until the punch or selection 
has been made and the particular punch separated from the board. 
The articles of merchandise are thus distributed to the purchasers of 
punches from the board wholly by lot or chance. 

The respondents sell and have sold various punch boards and assort- 
ments to be distributed by the use of said punch boards in the man- 
ner above described, and these punch boards vary only in detail as to 
the individual items of merchandise to be sold by said boards, the 
plans of all of said boards and assortments being similar to the one 
hereinabove described. 

Par. 3. Retail dealers who purchase respondents’ punch boards and 
merchandise assortments directly or indirectly expose and sell mer- 
chandise to the purchasing public in accordance with the sales plans 
above described. Respondents thus supply to and place in the hands 
of others the means of conducting lotteries or games of chance in the 
sale of their products in accordance with the sales plans hereinabove 
set forth. The use by respondents of said sales plan or method in the 
sale of their merchandise, and the sale of said merchandise by and 
through the use thereof and by the aid of said sales plans or methods, 
is a practice which is contrary to an established public policy of the 
Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 


manner above alleged involves a game of chance or the sale of a ~ 


chance to procure one of the said articles of merchandise at a price 
much less than the normal retail price thereof. Many persons are 
attracted by said sales plans or methods used by respondents and the 
element of chance involved therein and thereby are induced to buy 
and sell respondents’ merchandise. 
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The use by respondents of a sales plan or method involving distribu- 
tion of merchandise by means of chance, lottery, or gift enterprise is 
contrary to the public interest and constitutes unfair acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Report, Finprn¢s As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 24, 1948, issued and there- 
after served on the respondents named in the caption hereof its com- 
plaint charging said respondents with the use of unfair acts and 
practices in commerce in violation of the provisions of said act. On 
September 30, 1948, the respondents filed their joint answer, in which 
answer they admitted all of the material allegations of fact set forth 
in said complaint and waived all intervening procedure and further 
hearing as to said facts. Thereafter, the proceeding regularly came 
on for final hearing before the Commission upon the complaint and 
the answer thereto; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent A. N. S. Sales, Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 312 East Market Street in the city of Elmira, State of 
New York. Respondent Robert E. Passmore is president, respondent 
Paul Davis is secretary, respondent Albert Wertheimer is treasurer, 
and respondent Murray R. Hitter is general manager of respondent 
corporation A. N. S. Sales, Inc., and said respondent corporation 
is owned, dominated, controlled, and directed by the individual re- 
spondents Robert E. Passmore, Paul Davis, and Albert Wertheimer, 
and is managed and its affairs conducted by respondent Murray R. 
Hitter. All of said respondents have cooperated and acted together 
in the performance of the acts and practices hereinafter described. 

Par. 2. The respondents are now, and for more than 8 years last 
past have been, engaged in the sale and distribution of devices com- 
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monly known as push cards and punch boards, and in the sale and! 
distribution of said devices to dealers in various other articles of 
merchandise in commerce among and between the various States of 
the United States and in the District of Columbia, and to dealers in: 
various articles of merchandise located within the various States of 
the United States and in the District of Columbia. The respondents. 
cause and have caused said devices, when sold, to be transported from 
their place of business in the State of New York to the purchasers. 
thereof at their respective points of location in the various States of 
the United States other than New York and in the District of Co- 
lumbia. There is now, and at all times mentioned herein there has. 
been, a course of trade in such devices by the respondents in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of their business as aforesaid, 
the respondents sell and distribute, and have sold and distributed, to: 
many dealers in merchandise, push cards and punch boards so pre- 
pared and arranged as to involve games of chance, gift enterprises, 
or lottery schemes when used by such dealers in making sales of their 
merchandise to the consuming public. The respondents sell and dis- 
tribute, and have sold and distributed, many kinds of push cards and 
punch boards, but all of said devices, when used in connection with 
the sale and distribution of merchandise, involve the same chance or 
lottery features and vary only in detail. 

Many of said push cards and punch boards have printed on the 
faces thereof certain legends or instructions that explain the manner 
in which said devices are to be used or may be used in the sale or 
distribution of various specified articles of merchandise. The prices 
of the sales on said push cards and punch boards vary in accordance 
with the individual device. Each purchaser is entitled to one push or 
punch from the push card or punch board, and when a push or punch. 
is made a disk or printed slip is separated from the push card or punch 
board and a number is disclosed. The numbers are effectively con- 
cealed from the purchasers and prospective purchasers until a selection. 
has been made and the push or punch completed. Certain specified 
numbers entitle purchasers to designate articles of merchandise. 
Persons securing lucky or winning numbers receive articles of mer- 
chandise without additional cost at prices which are much less than 
the normal retail prices of said articles of merchandise. Persons who 
do not secure such lucky or winning numbers receive nothing for their 
money other than the privilege of making pushes or punches from 
said cards or boards. The articles of merchandise are thus distributed 
to the consuming or purchasing public wholly by lot or chance. 


A. N. S. SALES, INC., ET AL. 487 
A479 Findings 


Others of said push card or punch card board devices have no in- 
structions or legends thereon but have blank places provided therefor. 
On those push cards and punch boards the purchasers thereof place 
instructions or legends which have the same import and meaning as the 
instructions or legends placed by the respondents on said push card 
and punch card board devices first herein above described. The only 
use to be made of said push card and punch board devices, and the only 
manner in which they are used, by the ultimate purchasers thereof, 
is in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove described. 

Par. 4. Many persons, firms, and corporations who sell and ‘dis- 
tribute candy, cigarettes, clocks, razors, cosmetics, clothing, and other 
articles of merchandise in commerce among and between the various 
States of the United States and in the District of Columbia purchase, 
and have purchased, the respondents’ push card and punch board de- 
vices. Such persons pack and assemble, and have packed and assem- 
bled, assortments consisting of various articles of merchandise, together 
with said push card and punch board devices, and sell and have sold 
their merchandise so packed and assembled to retail dealers for resale 
to the public. 

Par. 5. In addition to selling push cards and punch boards as sep- 
arate items as herein described, the respondents as a regular part of 
their business also sell and distribute to retail dealers guns, knives, 
pipes, cigarette lighters, and other articles of merchandise, and have 
caused this merchandise, when sold, to be transported from their place 
of business in the State of New York to purchasers thereof at their 
respective points of location in the various States of the United States 
other than the State of New York and in the District of Columbia. 
There is now and for more than 6 months last past there has been a 
course of trade by the respondents in said merchandise in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Tn connection with this phase of the respondents’ business it has been 
the respondents’ practice to so pack and assemble their merchandise 
and assortments as to involve the use of a game of chance, gift enter- 
prise, or lottery scheme when said merchandise is sold and distributed 
to the purchasing public. One of such assortments, which is typical 
of the various assortments sold by the respondents, as aforesaid, con- 
sists of a number of articles of merchandise, together with a punch 


board bearing the following legend: 
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5¢ : Win a Stevens Shot Gun—Kabar Hunt- 5¢ 
Per Sale ing Knives or Other Valuable Premiums Per Sale 
Nos. 10-20 Nos. 80-40-50 Number 60 Number 70 Number 80 
Choice of Choice of Receives _ Receives Receives 
4" HOLLOW 4’’ REGULAR FIELD HULL GIANT 
GROUND GROUND GLASS and AUTO: PIPE 
HUNTING HUNTING CASE COMPASS 
KNIFE KNIFBR 
Nos. 90-100 Nos. 180-140 Nos. 170—- Nos. 230— Nos. 290— 

110-120 150-160 180-190-— 240-250- 300 
Choice of Choice of 200-210— 260-270- Choice of 
CANDID BRIAR PIPE 220 280 ALUMINUM 
CAMERA Choice of Choice of PIPE 
FLASH CIGARETTE 
LIGHT LIGHTER 


LAST SALE ON BOARD RECEIVES STEVENS SHOTGUN 


In such an assortment the plan is for the merchandise to be distrib- 
uted to the purchasing public in accordance with the above legend in 
the following manner. Sales are 5 cents each, and when a punch is 
made a number is disclosed. The numbers begin with 1 and continue to 
the number of punches there are on the board, but the numbers are not 
arranged in numerical sequence. The board bearing the legend above 
described informs purchasers and prospective purchasers that a certain 
specified number entitles the purchaser thereof to receive one of the 
articles listed on the board. A customer who does not qualify by 
punching one of the specified numbers receives nothing for his pur- 
chase money. Each of the various articles has a retail value in excess 
of 5 cents, but the purchaser who punches a number calling for one of 
the various articles receives the same for 5 cents. The numbers are 
effectively concealed from purchasers and prospective purchasers until 
a punch or selection has been made and the particular punch separated 
from the board. Under the respondents’ sales plan the articles of 
merchandise are thus distributed to the purchasers of punches from the 
board wholly by lot or chance. 

The respondents sell and have sold various punch boards and assort- 
ments to be distributed by the use-of said punch boards in the manner 
- above described, and these punch boards vary only in detail as to the 
individual items of merchandise to be sold through the use of said 
boards, the plans of all of said boards and assortments being similar to 
the one hereinabove described. 

Par. 6. Retail dealers who purchase the assortments of merchan- 
dise herein referred to, both those packed and assembled by the re- 
spondents and those packed and assembled by the purchasers of the 
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respondents’ push cards and punch boards as separate items, directly 
or indirectly expose and sell said merchandise to the purchasing pub- _ 
lic by means of the push cards and punch boards in accordance with 
the aforesaid sales plan. Thus, both in the sale of its guns, knives, 
pipes, cigarette lighters, and other merchandise packed and assembled 
by the respondents as herein above described, and in the sale of its push 
cards and punch boards as separate items, the respondents supply to 
and place in the hands of others the means of conducting lotteries, gift 
enterprises, or games of chance in the sale and distribution of their 
products. 

Par. 7. Because of the element of chance involved in the purchase of 
merchandise by means of push cards and punch boards, many members 
of the purchasing public have been induced to trade or deal with retail 
dealers selling or distributing their merchandise by means thereof. 
As a result, many retail dealers have been induced to deal or trade 
with manufacturers, wholesale dealers, and jobbers who sell and dis- 
tribute their products together with said push card or punch board 
devices. ; 

Par. 8. The sale of merchandise to the purchasing public through 
the use of, or by means of, push cards or punch boards in the manner 
above described, involves a game of chance or the sale of a chance to 
procure articles of merchandise at prices much less than the normal 
retail prices thereof, and teaches and encourages gambling, all to the 
injury of the public. The use of said sales plan or method in the sale 
of merchandise, and the sale of merchandise by and through the use 
thereof, and by the aid of said sales plan or method, is a practice 
which is contrary to an established policy of the Government of the 
United States and is in violation of the criminal laws, and constitutes 
unfair acts and practices in commerce. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all 
to the prejudice and injury of the public and constitute unfair acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the re- 
spondents, in which answer said respondents admitted all of the 
material allegations of fact set forth in the complaint and stated that 
they waived all intervening procedure and further hearing as to said 
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facts; and the Commission having made its findings as to the facts 
_ and its conclusion that the respondents have violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That the respondent A. N.S. Sales, Inc., a corporation, 
and its officers, and the respondents Robert E. Passmore, Paul Davis, 
Albert Wertheimer, and Murray R. Hitter, and said respondents’ 
agents, representatives, and employees, directly or through any cor- 
porate or other device, do forthwith cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, push cards, punch boards, or other 
lottery devices, which are to be used, or may be used, in the sale or 
distribution of merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme. 

It is further ordered, That said corporate respondent and its officers, 
and the respondents Robert E. Passmore, Paul Davis, Albert Wert- 
heimer, and Murray R. Hitter, and said respondents’ agents, repre- 
sentatives, and employees, in connection with the offering for sale, 
sale or distribution in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, of guns, knives, pipes, cigarette lighters, 
or any other article of merchandise, do forthwith cease and desist 
from: 

1. Supplying to or placing in the hands of others, push cards, punch 
boards, or other lottery devices, either with assortments of guns, knives, 
pipes, cigarette lighters, or other merchandise or separately, which 
said push cards or punch boards are to be used, or may be used, in 
selling or distributing such guns, knives, pipes, cigarette lighters, or 
other merchandise to the public. 

2. Selling or distributing guns, knives, pipes, cigarette lighters, or 
other merchandise so packed or assembled that sales of such guns, 
knives, pipes, cigarette lighters, or other merchandise to the public 
are to be made or, due to the manner in which such merchandise is 
packed and assembled at the time it is sold by the respondents, may be 
made, by means of a game of chance, gift enterprise, or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MATTER OF 


ARTHUR A. GACHE, MORTON GACHE, AND IRVING 
GREENWOOD TRADING AS ENCYCLOPEDIA EDUCA- 
TIONAL SERVICE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5513. Complaint, Oct. 14, 1947—Decision, Feb. 11, 1949 


Where two individuals engaged in the competitive interstate sale and distribution 
of a set of reference books in 20 volumes designated as the “Standard 
American Encyclopedia” ; in advertising in newspapers, letters, leaflets, and 
other advertising material— x 

(a) Falsely represented and implied that said reference books ranked in 
quality, merit, authority, completeness, and general excellence with the 
largest, finest, and most complete encyclopedias in the world; were famous 
throughout the world and entitled to be classed among the world’s great 
encyclopedias; and constituted one of America’s most remarkable 
encyclopedias ; 

(bv) Falsely represented and implied that the books contained authoritative, 
complete, and up-to-date information on all subjects in every field of 
knowledge ; 

(c) Falsely represented that they offered said books to the general public at 
a price that was only a small fraction of their actual value, and that said 
value equaled or exceeded that of similar reference books that were sold 
regularly by their competitors at prices several times greater ; 

(d) Falsely represented that the quality of the paper and printing used in their 
said books was superior to that used in similar books sold by their com- 
petitioners, and that the books had a lifetime binding ; 

(e) Falsely represented that volume 1 of their said encyclopedia constituted a 
“sift offer,’ and “amazing gift offer,” or “sensational gift offer,” and was 
being given away free and without cost to the recipient thereof, or profit 
to them ; 

(f) Falsely represented that the remaining 19 volumes were offered at @ 
“special low price” or at “an amazingly low price” which constituted a “new 
sensational offer,” “almost a gift” or “practically a gift’; the facts being 
that they were sold at the customary prices obtained for such a product ; 

(g) Falsely represented that the offer made in connection with the sale of 
their said encyclopedias was limited, made for a limited time only, and 
might be withdrawn at any time; 

(h) Falsely represented, directly and by implication, through use of the word 
“Service” in their trade name, that they were engaged in, or that their 
business comprehended and included, the furnishing of an educational 
service, to purchasers and users of their said encyclopedias, affording 
eurrent information on the subjects generally covered by such reference 
books ; 

The facts being the only such service they supplied was that of supplying sets 
to the public on an installment basis, and rendering a current service from 
time to time which supplemented said books; and 

(i) Falsely represented in certain of their advertising material that they at 
times had supplied newspapers and magazines with surveys which showed 
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the responsiveness of readers;‘when in fact they made no surveys whatso- 
ever, but were engaged in the sale of books by mail order ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public, and thereby inducing its purchase of substantial quantities of their 
said books, and of diverting trade to themselves from their competitiors 
who did not so misrepresent their reference books; and with capacity and 
tendency so to mislead and deceive; to the serious injury of competition in 
commerce : 

Held, That such acts and practices were all to the prejudice of the public, and 
constituted unfair methods of competition in commerce, and unfair and , 
deceptive acts and practices therein. 


Before Mr. Abner E. Lipscomb, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Mr. Raphael P. Russakow, of Roosevelt, N. Y., for Arthur A. Gache 
and Morton Gache. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Arthur A. Gache, 
Morton Gache, and Irving Greenwood, individually and as copartners, 
trading as Encyclopedia Educational Service, hereinafter referred to 
as respondents, have violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrapu 1. Said respondents are copartners trading as Encyclo- 
pedia Educational Service, and have their principal office and place 
of business at 18-15 South Grand Avenue, Baldwin, Long Island, N. Y. 

Par. 2, For several years past, respondents have been engaged in 
the sale and distribution of reference books, consisting of approxi- 
mately 20 volumes and designated as the “Standard American Encyclo- 
pedia,” to the purchasers and users thereof located in the various States 
of the United States and in the District of Columbia. 

Respondents have caused said reference books, when so sold, to be 
transported from their principal place of business in Baldwin, Long 
Island, N. Y., or from respondent’s other places of business within the 
State of New York, to the purchasers and users thereof located in the 
various States of the United States other than in the State of New York, 
and in the District of Columbia. There has been a course of trade and 
commerce by said respondents in such reference books between and 
among the States of the United States and in the District of Columbia. 

In the course and conduct of their business, respondents have been 
engaged in direct and substantial competition with various corpora- 
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tions, partnerships, and individuals likewise engaged in the sale and 
distribution of such reference books in commerce between and among 
the various States of the United States, and in the District of Columbia. 

Par. 3. In the course and conduct of their business and for the 
purpose of inducing the purchase of their said reference books by the 
general public, respondents have disseminated and caused the dis- 
semination throughout the various States of the United States of news- 
paper advertisements, letters, leaflets, and other advertising material 
which contain statements and representations of which the following 
are typical: 

One of the world’s authoritative encyclopedias. 

*. * * 


One of the most remarkable of America’s reference encyclopedias. 
* * * 


One of the World’s finest * * * World famous. 
* * * 


One of the world’s great encyclopedias. 
* * ® 

Authoritative! Complete! Up-to-the-Minute! 

Top-notch experts have covered every field of knowledge * * 

NEW SENSATIONAL OFFER TO READERS—FOR A LIMITED TIME 
ONLY! 

288-Page Deluxe Encyclopedia Volume Yours for only 10¢. X X 

Amazing Gift Offer. X X Sensational Gift Offer. : 

19 More DeLuxe Volumes—Amazingly Low Priced. X X Gift Offer xX X 
Special Low Price. X X Almost a Gift. X X Practically a Gift. 

These are truly pride-awakening books, which America’s mentally awake 
families—particularly at this trifling price—are proud to own. 

The value of these volumes is far higher than the incredibly low price you pay. 

Compare these large yolumes with other encyclopedia sets now selling for 
three times as much. 

Note the special heavy end papers, the quality of the papers and printing. 
You will not find these features in ordinary pooks—that add dollars of value 
to our gift to you. 

Richly bound in maroon simulated leather lifetime binding. 


Par. 4. Through the use of the foregoing statements and others 
similar thereto but not specifically set forth herein, respondents repre- 
sent and imply: 

That their said reference books, designated as Standard American 
Encyclopedia, rank in quality, merit, authority, completeness, and 
general excellence with the largest, finest, and most complete encyclo- 
pedias in the world; that said reference books are famous throughout 
the world, entitled to be classed among the world’s great 
encyclopedias, and constitute one of America’s most remarkable 


encyclopedias ; 


494. FEDERAL TRADE COMMISSION DECISIONS 
Complaint 45 F. T.C. 


That said reference books contain authoritative, complete, and up- 
to-date information on all subjects in every field of knowledge; 

That respondents offer said reference books to prospective pur- 
chasers and the general public at a price that is only a small fraction 
of their actual value; 

That the actual value of respondents’ reference books equals or ex- 
ceeds the value of similar reference books that are sold regularly by 
respondents’ competitors at prices several times greater than the 
price charged by respondents for their reference books; 

That the quality of the paper and printing used in the manufacture 
of respondents’ reference books is superior to that used in the manu- 
facture of similar reference books seld by respondents’ competitors ; 

That volume I of respondents’ Standard American Encyclopedia 
constitute a “Gift Offer,” an “Amazing Gift Offer,” or “Sensational 
Gift Offer”; that said volume is being given away free and without 
cost to the recipient thereof or profit to respondents ; 

That the remaining 19 volumes of the said Standard American En- 
cyclopedia are offered at a “Special Low Price,” or at an “Amazingly 
Low Price,” that the offer constitutes a “New Sensational Offer”; that 
said 19 volumes are sold at a price so incredibly low as to constitute 
“Almost A Gift,” or “Practically A Gift”; 

That the offer made in connection with the sale of their said ency- 
clopedia is a limited offer, made for a limited time only, and that said 
offer may be withdrawn at any time; 

That said encyclopedia is made with and has a lifetime binding. 

Par. 5. In truth and in fact, said representations and implications 
are false, deceptive, and misleading in the following aspects: 

Respondents’ said reference work entitled “Standard American 
Encyclopedia,” is not, and cannot truthfully or accurately be described, 
designated, or classed respectively as “one of the world’s authorita- 
tive encyclopedias,” “one of the most remarkable of America’s refer- 
ence encyclopedias,” “one of the world’s finest,” “world-famous,” or 
as “one of the world’s great encyclopedias.” 

Said reference books of respondents do not contain complete, author- 
itative, and up-to-date information on all subjects in every field of 
knowledge. 

The price at which respondents offer their reference books to pros- 
pective purchasers and the general public is substantially more than a 
small fraction of their actual value. 

The actual value of respondents’ reference books does not equal or 
exceed the value of similar reference books that are sold regularly by 
respondents’ competitors at prices several times greater than the price 
charged by respondents for their reference books. 
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The quality of the paper and printing used in the manufacture of re- 
spondents’ reference books is not superior to that used in the manu- 
facture of similar reference books sold by respondents’ competitors, 
and respondents’ said encyclopedia is not made with and does not 
have a lifetime binding. 

Volume 1 of respondents’ set is not given away free. Respond- 
ents’ offer of said volume does not constitute a “Gift Offer,” an “Amaz- 
ing Gift Offer,” or “Sensational Gift Offer.” Said volume is not being 
given away free without cost to the recipient thereof, or without 
profit to respondents, and the remaining 19 volumes of said work are 
not sold at a price so incredibly low as to constitute “Almost A Gift” 
or “Practically A Gift.” On the contrary said remaining volumes are 
sold at the usual and customary prices obtained for a product of its 
kind. 

The offer made by respondents in connection with the sale of their 
said encyclopedia is not a limited offer, made for a limited time only, 
to be withdrawn at any time. On the contrary the supply of said 
books available to respondents is not and has not been limited as to 
quantity or in point of time, and respondents solicit and have, con- 
tinued to solicit the purchase of their books and to make sale and 
deliveries thereof over an extended period. 

Par. 6. The use of the term “Service” in respondents’ trade name, 
“Encyclopedia Educational Service,” is a representation directly and 
by implication that respondents are engaged in, or that their business 
comprehends and includes the furnishing of an educational service 
in connection with which they supply purchasers and users of their 
said encyclopedia a valuable educational service affording current in- 
formation on the subjects generally covered by such reference books. 
Respondents further, in certain of their advertising material, have 
represented that their firm at times has supplied newspapers and maga- 
zines with surveys showing the responsiveness of their readers. Such 
representations are false and misleading. Encyclopedia Educational 
Service renders no educational service of any kind and has not made 
or furnished any surveys whatsoever. Respondents are engaged in 
the business of selling books by mail-order. The use by respondents of 
the word “Service” as a part of their trade name, “Encyclopedia Edu- 
cational Service,” constitutes within itself a false and misleading repre- 
sentation to the effect that respondents render an educational service 
and make and supply surveys, when such is not the fact. 

Par. 7. The acts and practices of respondents in using the foregoing 
false, deceptive, and misleading representations and implications have 
had the capacity and tendency to, and have misled and deceived 
a substantial portion of the purchasing public by creating the errone- 
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ous and mistaken belief that said representations and implications 
were true; and to cause a substantial number of the purchasing public, 
acting on such erroneous belief, to buy substantial quantities of re- 
spondents’ reference books, thereby diverting trade to respondents. 
from their competitors who do not misrepresent their reference books, 
their value, or the terms on which they are offered for sale to the 
public; and by such acts and practices, respondents have done serious 
injury to substantial competition in said commerce. / 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors, and constitute unfair and deceptive acts and 
practices and unfair methods of competition in commerce within the 
meaning and intent of the Federal Trade Commission Act. 


Report, Finpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 14, 1947, issued and sub- 
sequently served upon the respondents named in the caption hereof 
its complaint, charging said respondents with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of that act. 
On November 14, 1947, the respondents filed their joint answer to 
said complaint. Subsequently, a trial examiner of the Commission 
was designated by it to take testimony and receive evidence in sup- 
port of and in opposition to the allegations of the complaint, and on 
April 6, 1948, a hearing was convened in New York, N. Y., for this 
purpose. At this hearmg there was placed on the record a stipulation 
of facts which had theretofore been agreed upon by counsel for the 
respondents and counsel in support of the complaint, and in said 
stipulation it was provided that the facts therein set forth constituted 
all the facts in this proceeding and that the Commission may, with- 
out further evidence, proceed upon said facts to make its report, stat- 
ing its findings as to the facts, including inferences which it may draw 
from said stipulated facts and its conclusions based thereon and enter 
its order disposing of said proceeding. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission upon the complaint, the answer thereto, the 
stipulation of facts and the respondents’ exhibits in connection there- 
with, the recommended decision of the trial examiner and brief filed 
by counsel in support of the complaint (no brief having been filed by 
counsel for the respondents and oral argument not having been re- 
quested) ; and the Commission, having duly considered the matter 
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and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Arthur A. Gache and Morton Gache are copartners 
trading as Encyclopedia Educational Service, and have their principal 
place of business at 18-15 South Grand Avenue, Baldwin, Long Island, 
NSS? 

Respondent Irving Greenwood, named in the complaint, severed his 
connection with Encyclopedia Educational Service in 1945, and is no 
longer connected with said Encyclopedia Educational Service in any 
capacity. 

Par. 2. For several years past, respondents Arthur A. Gache and 
Morton Gache have been engaged in the sale and distribution of ref- 
erence books, consisting of approximately 20 volumes and designated 
as the Standard American Encyclopedia, to the purchasers and users 
thereof located in the various States of the United States and in the 
District of Columbia. 

Respondents have caused said reference books, when so sold, to be 
transported from their principal place of business in Baldwin, Long 
Island, N. Y., or from respondents’ other places within the State of 
New York, to the purchasers and users thereof located in the various 
States of the United States other than the State of New York, and in 
the District of Columbia. There has been a course of trade and com- 
merce by said respondents in such reference books between and among 
the States of the United States and in the District of Columbia. 

In the course and conduct of their business, respondents have been 
engaged in direct and substantial competition with various corpora- 
tions, partnerships, and individuals likewise engaged in the sale and 
distribution of such reference books in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business and for the pur- 
pose of inducing the purchase of their said reference books by the gen- 
eral public, respondents have disseminated and caused the dissemina- 
tion throughout the various States of the United States of newspaper 
advertisements, letters, leaflets, and other advertising material which 
contain statements and representations of which the following are 
typical: 

One of the world’s authoritative encyclopedias. 
One of the most remarkable of America’s reference encyclopedias. 


One of the world’s finest * * * world famous. 
One of the world’s great encyclopedias. 
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Authoritative! Complete! Up-to-the-minute ! 

Top-notch experts have covered every field of knowledge. 

NEW SENSATIONAL OFFER TO READERS—FOR A LIMITED TIME 
ONLY! 

288-Page DeLuxe Encyclopedia Volume Yours for only 10¢. 

Amazing Gift Offer. * * Sensational Gift Offer. 

19 More DeLuxe Volumes—Amazingly Low Priced. * * Gift Offer * * 
Special Low Price * * Almost a Gift * * Practically a Gift. 

These are truly pride-awakening books, which America’s mentally awake 
families—particularly at this trifling price—are proud to own. 

The value of these volumes is far higher than the incredibly low price you pay. 

Compare these large volumes with other encyclopedia sets now selling for 
three times as much. 

Note the special heavy end papers, the quality of the papers and printing. 
You will not find these features in ordinary books—that add dollars of value to 
our gift to you. 

Richly bound in maroon simulated leather life-time binding. 

Par. 4. Through the use of the foregoing statements and others 
similar thereto but not specifically set forth herein, respondents repre- 
sent and imply: 

That their said reference books, designated as Standard American 
Encyclopedia, rank in quality, merit, authority, completeness and gen- 
eral excellence with the largest, finest, and most complete encyclopedias 
in the world; that said reference books are famous throughout the 
world, entitled to be classed among the world’s great encyclopedias, 
and constitute one of America’s most remarkable encyclopedias; 

That said reference books contain authoritative, complete, and up- 
to-date information on all subjects in every field of knowledge; 

That respondents offer said reference books to prospective pur- 
chasers and the general public at a price that is only a small fraction of 
their actual value; 

That the actual value of respondents’ reference books equals or ex- 
ceeds the value of similar reference books that are sold regularly by 
respondents’ competitors at prices several times greater than the price 
charged by respondents for their reference books; 

That the quality of the paper and printing used in the manufacture 
of respondents’ reference books is superior to that used in the manufac- 
ture of similar reference books sold by respondents’ competitors; 

That volume I of respondents’ Standard American Encyclopedia 
constitutes a “Gift Offer,” an “Amazing Gift Offer,” or “Sensational 
Gift Offer”; that said volume is being given away free and without cost 
to the recipient thereof or profit to respondents ; 

That the remaining 19 volumes of the said Standard American 
Encyclopedia are offered at a “Special Low Price” or at an “Amazingly 
Low Price,” that the offer constitutes a “New Sensational Offer’; that 
said 19 volumes are sold at a price so incredibly low as to constitute 
“Almost a Gift” or “Practically A Gift” ; 
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That the offer made in connection with the sale of their said ency- 
clopedia is a limited offer, made for a limited time only, and that said 
offer may be withdrawn at any time; 

That said encyclopedia is made with and has a lifetime binding: 

Par. 5. Respondents’ said reference work entitled “Standard Ameri- 
ean Encyclopedia” is not, and cannot truthfully or accurately be de- 
scribed, designated, or classed respectively as “one of the world’s 
authoritative encyclopedias,’ “One of the most remarkable of 
America’s reference encyclopedias,” “One of the world’s finest,” 
“world-famous,” or as “one of the world’s great encyclopedias.” 

Said reference books of respondents do not contain complete, authori- 
tative, and up-to-date information on all subjects in every field of 
knowledge. 

The price at which respondents offer their reference books to pros- 
pective purchasers and the general public is substantially more than 
asmall fraction of their actual value. The actual value of respondents’ 
reference books does not equal or exceed the value of similar reference 
books that are sold regularly by respondents’ competitors at prices 
several times greater than the price charged by respondents for their 
reference books. 

The quality of the paper and printing used in the manufacture of 
respondents’ reference books is not superior to that used in the manu- 
facture of similar reference books sold by respondents’ competitors, 
and respondents’ said encyclopedia is not made with and does not have 
a lifetime binding. 

Volume I of respondents’ set is not given away free. Respondents’ 
offer of said volume does not constitute a “Gift Offer,” an “Amazing 
Gift Offer,” or “Sensational Gift Offer.” Said volume is not being 
given away free without cost to the recipient thereof, or without profit 
to respondents, and the remaining 19 volumes of said work are not 
sold at a price so incredibly low as to constitute “Almost a Gift” or 
“Practically a Gift.” On the contrary, said remaining volumes are 
sold at the usual and customary prices obtained for a product of its 
kind. 

The offer made by respondents in connection with the sale of their 
said encyclopedia is not a limited offer, made for a limited time only, 
to be withdrawn at any time. On the contrary, the supply of said 
books available to respondents is not and has not been limited as to 
quantity or in point of time, and respondents solicit and have con- 
tinued to solicit the purchase of their books and to make sales and 
deliveries thereof over an extended period. 

Par. 6. The use of the term “Service” in respondents’ trade name, 
“Eneyclopedia Educational Service,” is a representation directly and 
by implication that respondents are engaged in, or that their business 

comprehends and includes, the furnishing of an educational service in 
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connection with which they supply purchasers and users of their said 
encyclopedia a valuable educational service affording current infor- 
mation on the subjects generally covered by such reference books. 

The educational service supplied by respondents is that of supplying 
sets of books to the public on an installment basis. In addition, a cur- 
rent service is rendered from time to time supplementing said books. 

In certain of their advertising material respondents have repre- 
sented that their firm at times has supplied newspapers and magazines . 
with surveys showing the responsiveness of readers. This representa- 
tion has not been true. Respondents do not make any surveys what- 
soever. They are engaged in the business of selling books by mail 
order. _ 

Par. 7. The acts and practices of respondents in using the fore- 
going false, deceptive, and misleading representations and implica- 
tions have had the capacity and tendency to mislead and deceive, and 
have misled and deceived, a substantial portion of the purchasing 
public by creating the erroneous and mistaken belief that said rep- 
resentations and implications were true, and have caused, and now 
cause, a substantial number of the purchasing public, acting on such 
erroneous belief, to buy substantial quantities of respondents’ reference 
books, thereby diverting trade to respondents from their competitors 
who do not misrepresent their reference books, their value or the 
terms on which they are offered for sale to the public. By such acts 
and practices respondents have done serious injury to competition 
in said commerce. 


CONCLUSION 


The aforesaid acts and practices of the respondents are all to the 
prejudice of the public and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the joint answer of the 
respondents, a stipulation of facts in lieu of all other evidence entered 
into subject to the approval of the Commission by and between counsel 
for the respondents and counsel in support of the complaint, the trial 
eXaminer’s recommended decision, and brief of counsel in support of 
the complaint (no brief having been filed on behalf of the respondents 
and oral argument not having been requested) ; and the Commission 
having approved the stipulation of facts and having made its findings 
as to the facts and its conclusion that the respondents have violated 
the provisions of the Federal Trade Commission Act: 
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It is ordered, That the respondents Arthur A. Gache and Morton 
Gache, copartners trading as Encyclopedia Educational Service, or 
trading under any other name, and their agents, representatives, and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale or distribution in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, of their 
reference books designated “Standard American Encyclopedia” and 
material supplementary thereto, whether sold under the same name or 
under any other name, do forthwith cease and desist from represent- 
ing, directly or by implication: 

1. That said encyclopedia is authoritative or one of the world’s-au- 
thoritative encyclopedias. 

2. That it is one of the most remarkable of America’s reference 
encyclopedias, or one of the world’s finest or greatest encyclopedias, 
or that it is world famous. 

3. That it contains complete, up-to-date information on all subjects 
in every field of knowledge. 

4. That any volume of said encyclopedia is a “gift,” a “gift offer,” 
or in any sense a gratuity, when in truth and in fact payment therefor 
is included in the price of another volume or volumes sold, or when 
the purchaser is required to purchase another book or books or some 
other merchandise as a condition to the receipt of said volume. 

5. That any volume or volumes of said encyclopedia which are 
offered for sale at or about the usual and customary prices are amaz- 
ingly low priced, or that they are offered at a special low price. 

6. That the value of said encyclopedia is far higher or exceeds by 
any substantial amount the price actually charged therefor. 

7. That its value equals or exceeds the value of similar reference 
books sold by respondents’ competitors at higher prices. 

8. That its binding is of “lifetime” binding. 

9. That the quality of the paper and printing used in its manufac- 
ture is superior to that used in competing reference books, when such 
is not a fact. 

10. That an offer made in connection with the sale of a reference 
book is “limited” or “for a limited time only” when such offer 13 made 
continuously to purchasers in the regular course of business. 

11. That respondents make surveys of any kind. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to respondent Irving Greenwood. 

It is further ordered, That the respondents against whom this order 
is directed shall, within 60 days after service upon them of this order, 
file with the Commission a report in writing, setting forth in detail 
the manner and form in which they have complied with this order. 
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In THE MATTER OF 


WITOL, INC., NATIONAL PRODUCTS OUTLET, INC., AND 
WILLIAM WITOL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5819. Complaint, May 16, 1945—Decision, Feb. 16, 1949 


Where two corporations and their principal officer, who owned and controlled 
them, engaged in the interstate sale and distribution of some 27 cosmetic 
preparations; in advertisements disseminated by the United States mails, 
circulars and pamphlets, and by various other means— 

(a) Represented falsely that their ‘Wunder Skin Compound,” “Witol’s Pimple 
Cream,” “Phantom Skin Beautifier,’ ‘Freckle Cream,’ ‘Cream Keratin,”’ 
“Teen-Age,” “Cream F_47,” “Witol’s Extra Strong Facial Astringent,” 
“Turtle Oil Cream,” “Throat and Neck Compound,” ‘“‘Witol’s Beauty Paste,” 
“Cream Sweet 16,” “Milk of Magnesia Skin Cream,” ‘“Witol’s New Liquid 
Take Off,’ “Morning Beauty Tonex,” “3-Minute Beauty Lotion,” ‘“Sulphur- 
ized Take Off,” ‘“Tensing Cream,” “Reju-Liquid,”’ “Herbosan,” “‘Witol’s New 
*8-in-one’ Skin Cream,” ‘“‘Witol’s Youth Facial Mask,” and “Aristocrat Debu- 
tante Cream,” would variously renovate and recondition the skin, correct 
skin blemishes, including pimples and blackheads, arising from external 
causes, and cause the skin to become youthlike, softer and clearer; would 
act as an astringent, contracting the pores of the skin, making loose flabby 
skin of the neck and throat firm and smooth, correcting premature fine lines 
and other evidences of age; would have a brightening and bleaching effect, 
and clear and whiten the skin; and would correct and relieve irritation from 
externally caused skin blemishes; and that said Debutante Cream contained 
a new active chemical ingredient ; 

(b) Represented falsely that their product, “Witol’s No Gray” was not a dye, 
and would through action thereof on scalp and hair roots, restore the color 
of the hair; that their “Sulphur Cream,” “Corona Hair and Scalp Renova- 
tion Method” would check excessive breaking and falling hair, eliminate 
dandruff and kill dangerous fungi or bacteria on the hair or scalp, and that 
their “Corona Scalp Compound” was an effective fungicide ; 

(c) Represented falsely that their “Varicosan” was an efficacious liquid prep- 
aration for varicose veins and would eliminate need for bandages or 
elastic stockings ; 

(d) Represented falsely that their “Desert Foot Relief’ would eliminate need 
to suffer with burning, tired feet or discomfort, and would enable an 
individual to walk faster without taxing his energy; and that moving 
picture stars and industrial workers had accepted and used the preparation; 
and 

(e) Represented falsely by the use of the word “Vericosan” that aforesaid 
preparation of that name was an effective treatment for varicose veins; by 
use of the words, “Milk of Magnesia,” that said preparation contained a 
substantial quantity of milk of magnesia; by use of the word, “Sulfa,” that 
product so referred to contained a substantial quantity of sulfanilamide, 
sulfathiazole, or other sulfomanide drug; and by the use of the word “Reno- 
vation” in aforesaid “New Corona Hair and. Scalp Renovation Method,” that 
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the preparation would renew hair in cases where it was breaking and falling ; 
“New Corona Hair and Scalp Renovation Method,” that the preparation 
would renew hair in cases where it was breaking and falling ; 

With capacity and tendency to mislead and deceive a substantial portion of 
the purchasing publie into the erroneous belief that such representations 
were true, and with effect of inducing a portion of such public, because of 
such mistaken belief, to purchase said preparations: 

Held, That such acts and practices were all to the prejudice and injury of 
the public and constituted unfair and deceptive acts and practices in 
commerce. 


With respect to the allegation of the complaint that the use of preparations con- 
taining the stated percentage of ammoniaied mercury is not always safe 
and harmless to all individuals when used under prescribed or usual con- 
ditions, the Commission, subsequent to the issuance thereof, administratively 
determined that the potential dangers resulting from the use of prepara- 
tions containing no more than 5 percent ammoniated mercury under said 
conditions were not of sufficient seriousness to justify a requirement that 
respondents affirmatively disclose in advertising all facts material with 
respect to the consequences which might result from their use, and there- 
fore no findings of fact were made with regard thereto. 

Before Mr. Andrew B. Duvall, trial examiner. 
Mr. Clark Nichols for the Commission. 


Mr. John A. Bowles, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Witol, Inc., Na- 
tional Products Outlet, Inc., and William Witol, as an officer of 
Witol, Inc., and National Products Outlet, Inc., and individually, 
trading as William Witol & Co., hereinafter referred to as respond- 
ents, have violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrapu 1. Respondent Witol, Inc., is a corporation organized 
and existing under the laws of the State of New York. Respondent 
National Products Outlet, Inc., is a corporation organized and exist- 
ing under the laws of the State of New York. These corporations are 
owned and controlled by the individual respondent William Witol 
and he is the principal officer of each. All of said respondents are 
engaged in business at 2 Brookville Boulevard and Oliver Avenue 
(3—241st St.) Valley Stream, Nassau County, Long Island, N. Y. 

Par. 2. Respondents are now, and for more than 1 year last past 
have been, engaged in the sale and distribution of various prepara- 
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tions in commerce among and between the various States of the 
United States and in the District of Columbia. Among the products 
so sold and distributed are the preparations designated and adver- 
tised as “Witol’s No Gray,” “Wunder Skin Compound,” “Witol’s 
Pimple Cream,” “Phantom Skin Beautifier,” “Freckle Cream,” 
“Cream Keratin,” “Teen-Age,” “Creme F-47,” “Witol’s Extra Strong 
Facial Astringent,” “Turtle Oil Cream,” “Varicosan,” “Throat and 
Neck Compound,” “Witol’s Beauty Paste,” “Cream Sweet 16,” “Milk 
of Magnesia Skin Cream,” “Witol’s New Liquid Take Off,” “Morning 
Beauty Tonex,” “3-Minute Beauty Lotion,” “Desert Foot Relief,” 
“Sulfa Cream,” “Corona Hair and Scalp Renovation Method,” “Sul- 
phurized Take Off,” “Tensing Cream,” “Reju-Liquid,” “Herbosan,” 
“Witol’s New ‘3-in-one’ Skin Cream,” “Witol’s Youth Facial Mask,” 
and “Aristocrat Debutante Cream.” 

Respondents cause said preparations, when sold, to be transported 
from their place of business in the State of New York to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. 

Respondents maintain and at all times mentioned herein have main-* 
tained, a course of trade in said preparations in commerce among and. 
between the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of the aforesaid business, respond- 
ent corporations and William Witol, individually, and acting in his 
official capacity as an officer of the aforesaid corporations, have dis- 
seminated and are now disseminating, and have caused and are now 
causing the dissemination of, false advertisements concerning their 
aforesaid preparations by the United States mails and by various 
other means in commerce as “commerce” is defined in the Federal 
Trade Commission Act; and the respondents, as aforesaid, have also 
disseminated and are now disseminating, and have caused and are 
now causing the dissemination of, false advertisements concerning 
their aforesaid preparations by various means for the purpose of in- 
ducing and which are likely to induce, directly or indirectly the pur- 
chase of the aforesaid preparations in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. Among and typical of 
the false, misleading and deceptive statements and representations 
contained in said false advertisements disseminated and caused to be 
disseminated as hereinbefore set forth, by the United States mail, in 
circulars and pamphlets and by other means and methods are the 
following: 


] 
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WITOL’S NO GRAY 

A liquid that Banishes Gray Hairs. NOT A DYE. 

“The preparation aims to restore the color of the hair and is not a dye. Not 
being a dye or coloring matter, it naturally does not show immediate results. If 
one bottle does not fully restore the color, do not hesitate to order another bottle, 
as owing to the difference in the scalp structure of different people, some thick 
and hardened, others thin and pliable, it naturally takes longer in Some cases 
to produce results than in others. 


WUNDER SKIN COMPOUND 


Its purpose is to renovate and recondition the surface skin so that it will look 
more youthful and attractive with ‘New Born’ cells. To young folks troubled 
with these common externally caused blemishes, it should prove quick and 
blessed relief * * * but, “it is the regular, persistent use of the compound 
as directed that ultimately brings that clear, smooth, youth-like and lovable 
skin and complexion so much desired.” 


WITOL’S PIMPLE CREAM 

Specially combats pimples. Made only for use on pimples externally caused 
* * * speeds up the departure of these destroyers of true beauty. 

Don’t allow the externally caused pimples to keep you back from success in 
life’s race for prosperity. A clearer skin and complexion are the happiness you 
deserve. Get a jar NOW of Witol’s New Pimple Cream; it soothes, aids healing 
and speeds up the departure of these destroyers of true beauty. 


PHANTOM SKIN BEAUTIFIER 

Removes corneous superficial externally caused blemishes invisibly. 

People of many nationalities, young and old, have successfully used this re- 
markable product * * *. Pimples, freckles and other common skin blemishes 


that are externally caused will hold anyone back in life’s race for success 
* * * 


CREAM KERATIN 
Helps make the skin softer, clearer and more youth-like. 


TEEN-AGE 
Its continued use as directed for a sufficient time, just seems to melt away that 
“oldish appearance” of both skin and complexion and bring back the beauty of 


the TEEN age, more youth-like appearance. 
TEEN AGE works at loosening any blackheads, dry skin, scales or other ex- 


ternally caused complexion blemishes. 
Renewed Skin Youth might be a better name for this new, non-greasy, disap- 


pearing skin cream than Teen Age. 
It is a new discovery of a Huropean Skin Specialist now in this country who 


has given the rights to its sale to our company. 


CREME F-47 

A most remarkable cream, containing tonic astringent and suitable surface 
pore contracting potency, yet harmless and remarkably. more beautifying for 
women of most every age. 

Has astringent, pore contracting ingredients. 
WITOL’S EXTRA STRONG FACIAL ASTRINGENT 

One of the greatest drawbacks to maintaining a more youthful looking beauty 
is when the skin becomes loose and mouth’s pores enlarged, or when the flesh 
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of the face appears relaxed and shrunken. Witol’s Special Extra-Strong As- 
tringent aims to make more firmer the skin on the face and neck, and in helping 
to keep skin smoother, and free from unnatural large mouth pores. 

Helps reduce visible coarse pores. It also helps restore contour and splendid 
for loose, flabby skin. ; 


TURTLE OIL CREAM 


Few cosmetics can equal its efficiency in softening and beautifying a dry or scaly 
skin or where premature fine lines and the externally caused surface blemishes 
mar the beauty of what otherwise may be a beautiful clear skin and youthful 
skin and complexion. 


VARICOSAN 


An efficacious liquid preparation for varicose veins. No bandages or elastic 
stockings needed; a real revolution in the amazing relief it gives to those so 
unfortunately afflicted. 


THROAT AND NECK COMPOUND 


Is your throat skin loose or flabby with “girdles” of lines? Or if your throat 
and neck are not as youthful-looking as you would wish, then by all means get 
this effective new product developed by our expert beautician. The prepara- 
tion is named “New Throat and Neck Compound” and is used as you would a 
cream but with special massage directions. 

This five-minute daily routine aims to help strengthen the weak and flabby 
throat muscles; reduce and help smooth out the visible “girdle” lines that circle 
the throat, and help to restore a more natural youthful-looking contour that en- 
ables you to “keep your chin up” with pride. 


WITOL’S BEAUTY PASTE 


Bleaches skin ivory white. 

It is not a clay, cream or ointment, yet is used as you would a night cream. 
It is remarkably effective in clearing, whitening and beautifying the skin and 
complexion, also of the throat, neck, chest, arms and hands. 


CREAM SWEET 16 


To help you keep that School-day Beauty as the days, months and years go 
by. And for those troubled with the common, externally caused skin blemishes, 
by all means get this new cream creation and help check such damages to your 
skin complexion and attractive appearance. 


MILK OF MAGNESIA SKIN CREAM 


Contains the active influence of Milk of Magnesia, compounded with other skin 
and complexion beautifying creams, to cleanse, smooth out and relieve irrita- 
tion caused by externally caused skin blemishes. Also for screen-lines, dry skin 
surfaces, or edges of premature lines which make a person look years older than 
they really are. 


WITOL’S NEW LIQUID TAKE-OFF 

Many of our customers use TAKH-OFF about every two or three months, even 
if they have no externally caused skin faults. 

The regular price of the large 4-oz. bottle is $5. For stubborn cases, where 
the skin is tougher, we have an extra strong solution. The regular price of 


this is $7.50, for a large 4-oz. bottle. The extra strong Take-Off is recommended 
also for use on hands or arms where the skin is somewhat thicker. 
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Whether from work or from having facial make-up on all day, or evening, and 
perhaps tired from being up late, any face is bound to show the results—(prema- 
ture fine lines and wrinkles are being invited, if such condition is prolonged and 
neglected) * * *. 

“MORNING BEAUTY TONEX” was made to fill this unsuspected need. Our 
pusiness is to enlighten and help such women and girls, by advising them on 
what best to do to prevent externally caused blemishes and signs of premature 
aging * * *,. Your skin and facial muscles will actually feel the benefit from 
“MORNING BEAUTY TONEX.” 


3-MINUTE BEAUTY LOTION 


If your skin and complexion are unnatural dark, this effective lotion helps 
make your surface skin whiter. If skin is “worn” looking or dry and scaly-the 
application of 38-minute Beauty Lotion as directed, helps soften and beautify the 
skin. If skin happens to be rough or turbid, or superficial enlarged pores are in 
evidence, this new preparation, having certain astringent ingredients helps 
tighten the skin causing the surface to appear smoother and younger looking. 


DESERT FOOT RELIEF 


No more need you suffer with burning, tired feet or discomfort. Why—be- 
cause our able chemist has compounded as amazing, soothing, cooling dry sub- 
stance called “Desert Foot Relief.” You will walk faster without taxing your 
energy. Just watch those moving Picture Stars and the girls and men in essen- 
tial industries go “all out” for this quicker acting Desert Foot Relief. And 
think what a blessing a container of this new foot joy will be to our boys and 
men in the armed services, here and “over there.” 


SULFA CREAM 


Eliminate dandruff and check excessive falling hair. 

If any of the product gets on the hair, it will not harm the hair. On the 
contrary, it will help cleanse any scalp fungi (germs) that may be clinging to 
the hair shafts. It is not claimed that Sulfa Cream will grow hair, but with 
the handruff, scurf and whatever bacteria or fungi that was present removed 
by your use of this new product, your scalp and hair are in a far better condi- 
tion and your “hair garden” (scalp) will function more normally as nature 
intended. 


NEW CORONA HAIR AND SCALP RENOVATING METHOD 


Just take a little of the compound from the container on the hands of three 
first fingers and gently massage it on the scalp surface. * * * Tt also helps 
check excessive breaking and falling hair * * * some may get on the hair 
as you proceed with the massage. That will not do harm to the hair. On the 
contrary, it aims to kill dangerous scalp fungi that may be present. 


SULPHURIZED TAKE-OFF 

It is very great Treatise, yet it explains how to quickly improve your surface 
skin and alleviate the mental and physical suffering caused by those beauty- 
destroying, externally caused skin and complexion plemishes. This half supply 
-of SULPHURIZED TAKH-OFF, is also positively guaranteed to give successful 
results, or money back. * * * Jf there are only a few isolated blemishes 
on forehead, chin or cheeks and you are in your teen age, you may need only 
the 1 oz. size, and the cost will be only $2.50, including the free jar of the NEW 
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SKIN CREAM all to have complete directions, of if your case is long standing, 
with many externally caused skin and complexion blemishes you may wish to 
first try the 1 0z. size, and if you see the results, may wish to order one of the 
larger sizes. 

It is sure to be more efficacious than ever in quickly clearing the skin and 
complexion of externally caused blemishes visable in the outer skin. 

Pimples, Freckles, Blotches and other blemishes caused externally * * * 
Write for this new prepared FREE TREATISE. 

Because, by the addition of pure sulphur, that valuable substance found 
widely in nature when added to the already active ingredients used in com- 
pounding TAKH-OFF, renders it quite antiseptic, and combats on contact germs 

that may be on the epidermis or unhealthy pimples, blackheads, or mouth of 
dirty pores. 


TENSING CREAM 
For premature fine lines on skin, 
RHJU-LIQUID 
Helps enlarged mouth-pore surface. 
HERBOSAN 
A new compound containing an imported herb, for use by those troubled with 
externally caused skin and complexion blemishes. 
WITOL’S NEW “3-IN-ONE” SKIN CREAM 


Therefore, to help getting a fine skin cleansing, a smoother, softer, more youth- 
ful looking skin and more attractive “teen-age” complexion, others will ad- 
mire, start using this satisfying, new “3-in-one”’ skin cream. 

WITOL’S YOUTH FACIAL MASK 

It may be a mask of externally caused blemishes, a too dark or rough surface 
skin, or that kind of a skin and complexion—‘“they don’t love to touch.” 

You simply send and get—‘WITOL’S YOUTH FACIAL MASK” “That New 
Ten Minutes to Loveliness’” compound. 

ARISTOCRAT DEBUTANT CREAM 

Yes, he did it again, that genius, physician-chemist, whose research into the 
cosmetic field for many years has enabled him to. “blossom” out with another cream 
formula containing a new ingredient few chemists would have thought of. 
« * * * It seems to “soak” into the dry, dead epidermis and disintegrates the 
visible “film” of skin where blackheads, dirty coarse pores and “windowscreen” 
fine lines, externally caused frequently by makeup left on over night as well as 
other causes quire obvious. 


Par. 4. Through the use of the statements hereinabove set forth, and 
others similar thereto not specifically set forth herein, all of which 
purport to be descriptive of the therapeutic and cosmetic values and 
properties of the respondents’ said preparations, respondents represent 
that: 

WITOL’S NO-GRAY is not a hair dye and that its use and applica- 
tion, as directed, restores the color to gray hair in some other manner 
than dyeing it, and that its use and application operates on the scalp 
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and the roots of the hair to restore the natural color of the hair through 
restoring the natural coloring matter in the hair follicles; 

WUNDER SKIN COMPOUND will renovate and recondition the skin and 
cause it to become attractive through the creation of new cells; that it 
will correct skin blemishes arising from external causes and cause the 
skin to become youth-like and result in a clear skin from the standpoint 
of removing or clearing up blemishes ; 

WITOL’S PIMPLE CREAM is a competent and effective treatment for 
externally caused pimples; 

PHANTOM SKIN BEAUTIFIER will remove externally caused pimples, 
blackheads and is an effective treatment for skin blemishes ; 

TBEN-AGE will impart youth to the skin and bring back the beauty 
of teen-age, youth-like appearance to the skin; 

CREME F—-47 will act as an astringent and exert tonic effect on the 
skin and will contract the pores of the skin; 

WITOL’S EXTRA STRONG FACIAL ASTRINGENT will make loose flabby 
skin of the face and neck firm and smooth, and will reduce enlarged 
pores and restore contour to the face and neck; 

TURTLE OIL CREAM will correct premature fine lines and surface facial 
blemishes; 

VARICOSAN is a competent and adequate treatment for varicose veins; 

THROAT AND NECK COMPOUND is effective in treatment of loose and 
flabby skin of the throat and neck, and that its use will strengthen the 
weak and flabby throat muscles and will restore a more natural 
youthful-looking contour to the throat and neck ; 

WITo’s BEAUTY PasTE will have a brightening, bleaching, and 
clearing effect upon the skin and will clear and whiten the skin; 

CREAM SWEET 16 will preserve youthful beauty and is a remedy for 
the common externally caused skin blemishes; 

MILK OF MAGNESIA SKIN CREAM contains milk of magnesia and cor- 
rects and relieves irritation caused by externally caused skin blemishes 
and brings about a youthful appearance to the skin ; 

WITOL’S NEW LIQUID TAKE-OFF 1S an effective remedy for externally 
caused skin faults and blemishes; 

MORNING BEAUTY TONEX will prevent externally caused blemishes 
and premature fine lines and wrinkles and other evidence of age, and 
benefit the facial muscles; 

3-MINUTE BEAUTY LOTION Will make skin whiter, soften worn looking, 
dry and scaly skin, reduce enlarged pores and tighten loose or flabby 
skin; 

DESERT FOOT RELIEF will prevent burning, tired feet and enable one to 
stay on his feet all day with comfort and to walk faster without taxing 
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his energy, and that moving picture stars and girls and men in essential 
industries use this preparation ; 

SULFA CREAM contains one or more of the drugs commonly known as 
the “sulfa” drugs and is a bactericide or a fungicide; that it will elimi- 
nate dandruff and check excessive falling hair; . 

CORONA HAIR AND SCALP RENOVATION METHOD is a combination of the 
use of three of respondents’ preparations named “Corona Solidified 
Seafoam,” “Corona Hair Tonic,” and “Corona Scalp Compound” ; 
that when used as directed said method will check excessive breaking 
and falling hair and will kill all dangerous scalp fungi; by the use of 
the word “renovation,” respondent represents that by the use of the 
products as directed, hair will be renewed; 

SULPHURIZED TAKE-OFF is a remedy for externally caused skin and 
complexion blemishes; that its use will relieve irritation caused by 
common externally caused skin blemishes; is an effective treatment for 
pimples, blackheads, coarse pores, and skin blotches; 

TENSING CREAM will eliminate premature fine lines of the skin; 

REJU-LIQUID will reduce enlarged pores of the skin; 

HERBOSAN is an effective treatment for externally ‘caused skin and 
EompiSnien blemishes ; 

WITOL’S NEW 3-IN-ONE SKIN CREAM will produce a more youthful 
looking ay, 

WITOL’S YOUTH FACIAL MASK will correct pxecenalls caused skin 
blemishes; 

ARISTOCRAT DEBUTANTE CREAM contains a new active chemical ingre- 
dient and will correct blackheads, coarse pores and lines in the face, and 
will preserve the youth-like appearance. 

Par. 5. The aforesaid representations and advertisements used and 
disseminated by the respondents, as aforesaid, are grossly exaggerated, 
false, and misleading. 

In truth and in fact: 

WITOL’s NO-GRAY is an ordinary lead and sulphur hair dye and any 
change made in the color of the hair by its use is caused by its dyeing 
qualities and its will have no effect on the natural physical functions of 
the body which produce hair coloring; 

WUNDER SKIN COMPOUND is an ordinary emollient face cream and 
while it will have some softening effect upon the outermost layers of | 
the skin it will not renovate or recondition the skin or cause it to become 
attractive through the creation of new cells. The use of the product 
will not correct skin blemishes arising from external causes, or other- 
wise. The use of the product will not cause skin to become youth-like 


nor will its use result in clear skin from the standpoint of removing 
or clearing up blemishes; 
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WITOL’S PIMPLE CREAM is not a competent or effective treatment for 
pimples arising from any cause; 

PHANTOM SKIN BEAUTIFIER is not an effective treatment for skin 
blemishes generally, or for pimples, blackheads, and common externally 
caused skin blemishes; 

CREAM KERATIN will, to some extent, produce exfoliation. However, 
to the extent that this effect is produced, it is produced by irritation 
and not by dissolving the horny substance of the skin. Even though 
this product causes exfoliation of the outer layer of the skin it will 
pot make the skin more “youth-like” ; 

“TEEN-AGE” is an ordinary emollient face cream. It will not ‘ear 
youth to the skin nor will it bring back the beauty of teen-age or a 
youthful appearance to the skin. The name “Teen-Age” is misleading 
as it Serves as a representation that the said product will cause the skin 
to assume the characteristics of an individual in her teens, which is 
contrary to the facts; 

CREME F—47 is an ordinary emollient face cream. The product con- 
tains no ingredient which would act as an astringent, exert a tonic effect 
on the skin, or contract the pores of the kin; 

WITOL’S EXTRA STRONG FACIAL ASTRINGENT, While having some slight 
degree of astringent action, it will have no appreciable effect upon loose, 
flabby skin and its use will not restore contour to the face and neck. It 
will not reduce enlarged pores. Because of its astringent action, it 
will produce a sensation of tightness in the skin, but it will not actually 
tighten the skin where it is loose, flabby or relaxed ; 

TURTLE OIL CREAM will act as an ordinary emollient face cream but 
it will not serve to correct premature fine lines or skin blemishes, 
whether they be externally caused or otherwise; 

VARICOSAN is not a competent or adequate eeunent for and will not 
give effective relief for varicose veins. The use of the word “Vari- 
cosan” is false and deceptive in that it serves as a representation that 
the product is an effective treatment for varicose veins, which is con- 
trary to the fact; 

THROAT AND NECK COMPOUND is an ordinary emollient face cream. 
It is not an effective treatment for and will not correct or improve loose 
or flabby skin or strengthen weak and flabby neck and throat muscles, 
nor will it restore a more natural, youthful-looking contour to the 
throat or neck; 

WITOL’S BEAUTY PASTE contains no ingredient which will brighten, 
bleach or clear the skin and will not have the effect of clearing and 
whitening the skin; 

CREAM SWEET 16 is not a competent or effective treatment for exter- 
nally caused skin blemishes or any other type of skin blemishes, and wall 
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not preserve youthful beauty. The use of the name of this product is 
misleading in that it serves as a representation that the product will 
give the skin a youthful appearance which is contrary of the fact ; 

MILK OF MAGNESIA SKIN CREAM cannot be depended upon to relieve 
the irritation caused by externally caused blemishes or any other type 
of skin blemish and will not correct premature lines or any other type 
of lines in the skin. The use of the words “Milk of Magnesia” is mis- 
leading and deceptive since the product does not contain milk of mag- 
nesia or magnesium hydroxide, the active ingredient of milk of 
magnesia ; 

WITOL’S NEW LIQUID TAKE-OFF contains approximately 15 percent of 
salicylic acid. Salicylic acid is an active keratolytic agent and the 
product when applied as directed will cause gradual exfoliation of the 
outer layers of the skin. This will in many cases result in the gradual 
shedding of roughened or discolored skin but there are many types of 
“externally caused skin faults” and “blemishes” which cannot be cor- 
rected by the use of this preparation 5 

MORNING BEAUTY TONEX will not prevent or correct premature fine 
lines and wrinkles in the skin or externally caused or any other type 
of skin blemishes and will not prevent the signs of premature ageing 
and will not have any influence on the facial muscles; 

3-MINUTE BEAUTY LOTION is an acid astringent lotion and contains 
no bleaching ingredient and will not help make the surface skin whiter. 
It contains no emollient ingredient and will not help soften the skin. 
Because of its astringent action it will produce a sensation of tightness 
of the skin but it will not actually tighten the skin that is loose and 
flabby and will not reduce enlarged pores; 

DESERT FOOT RELIEF used as a foot powder will have a mildly astrin- 
gent, emollient effect and will have some tendency to prevent the de- 
velopment of perspiration odors. Burning and tired feet frequently 
arise from structural defects on the surface or in the underlying struc- 
tures of the foot which cannot be corrected or relieved by the external 
applications. It will not enable an individual to stay on his feet all 
day with comfort or to enable an individual to walk faster without 
taxing hisenergy. No significant member of the moving-picture stars 
or persons in industry use this preparation. 

SULFA CREAM, while it may facilitate the removal of loose dandruff 
scales, will not eliminate dandruff, nor will it check excessive falling 
hair. It is not a dependable bactericide or fungicide. It does not 
contain any of the sulfa drugs and the name “sulfa cream” is false 
ond misleading in that it serves as a representation that it contains one 
or more of the drugs known as sulfa drugs. 
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NEW CORONA HAIR AND SCALP RENOVATION METHOD will not check ex- 
cessive breaking and falling hair and is not an effective fungicide. 
The use of the word “renovation” as a part of the name of this product 
is misleading and deceptive in that it serves as a representation that 
the product renews the hair, which is contrary to the fact; 

SULPHURIZED TAKE-OFF is not a remedy for externally caused or other 
skin blemishes. It is not an effective treatment for pimples, black- 
heads, blotches, or coarse pores; 

TENSING CREAM will not eliminate premature fine lines on the skin; 

REJU-LIQUID Will not reduce enlarged pores of theskin; __ 

HERBOSAN is not an effective treatment for externally caused or any 
other type of skin or complexion blemishes; 

WITOL’S NEW THREE IN ONE SKIN CREAM will not produce a more youth- 
ful looking skin; 

WITOL’S YOUTH FACIAL MASK used as a facial mask will not correct 
externally caused or other type of skin blemishes; 

ARISTOCRAT DEBUTANTE CREAM will not correct blackheads, coarse 
pores and lines in the skin. It does not contain a new active chemical 
ingredient, and will not preserve youthful appearance. 

Par. 6. The advertisements disseminated by respondents with re- 
spect to “Phantom Skin Beautifier” and “Freckle Cream” constitute 
false advertisements for the reason that they fail to reveal facts mate- 
rial with respect to consequences which may result from the use of 
the preparation to which the advertisements relate, under the condi- 
tions prescribed in such advertisements and under such conditions as 
are customary and usual. Said preparations contain 4.3 percent of 
ammoniated mercury and are potentially dangerous as they may cause 
severe skin irritations. They should not be applied to an area of the 
skin larger than the face and neck at any one time. Too frequent 
applications and the use over excessive periods of time should be 
avoided and adequate rest periods between series of treatments should 
be observed. These preparations should not be used where the skin 
is cut or broken and in all cases a proper test should be made to 
determine whether the user is sensitive to the preparations. 

- Par. 7. The use by the respondents of the foregoing false, decep- 
tive, and misleading statements and representations has had and now 
has the capacity and tendency to and does mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that said statements and representations are true, 
and that the preparations Phantom Skin Beautifier and Freckle 
Cream are entirely safe and harmless for use. under the conditions 
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prescribed in respondents’ advertisements, or under such conditions as 
are customary and usual, and to induce a substantial portion of the 
public, because of such erroneous and mistaken belief, to purchase 
respondents’ said preparations. 

Par. 8. The acts and practices of the respondents, as herein alleged, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FInpINes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 16, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After respondents filed their answer, hearings 
were convened by a trial examiner of the Commission, theretofore 
duly designated by it, for the purpose of receiving testimony and other 
evidence in support of and in opposition to the allegations of the com- 
plaint. At said hearings on July 11, 1946, and June 6, 1947, there 
were read into the record stipulations of facts which had theretofore 
been agreed upon between counsel for the respondents and counsel 
in support of the complaint. Said stipulations provide, among other 
things, that said statements of facts shall become the evidence of rec- 
ord to be submitted to the Commission for its consideration in final 
determination of the issues raised by the complaint and answer, with- 
out the presentation of oral argument or the filing of briefs. 

Thereafter, this proceeding regularly came on for final hearing 
- before the Commission upon the complaint, the answer thereto, the 
stipulations of facts, and the recommended decision of the trial ex- 
aminer; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public, accepts and approves the stipulations of 
facts, and makes this its findings as to the facts and its conclusion 
drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondents Witol, Inc., and National Products Out- 
let, Inc., are corporations organized and existing under the laws of 
the State of New York. The individual respondent, William Witol, | 
is the principal officer of each of these corporations and owns end 
controls them. He also trades as William Witol & Co. All of these 
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respondents have their offices ‘and principal place of business at 2 
Brookville Boulevard and Oliver Avenue (3—241st St.) Valley 
Stream, Nassau County, Long Island, N. Y. Respondents are now, 
and for more than 4 years last past have been, engaged in the offering 
for sale, sale, and distribution of various cosmetic preparations, among 
which are preparations designated and advertised as “Witol’s No 
Gray,” “Wunder Skin Compound,” “Witol’s Pimple Cream,” “Phan- 
tom Skin Beautifier,” “Freckle Cream,” “Cream Keratin,” “Teen- 
Age,” “Creme F447,” “Witol’s Extra Strong Facial Astringent,” 
“Turtle Oil Cream,” “Varicosan,” “Throat and Neck Compound,” 
“Witol’s Beauty Paste,” “Cream Sweet 16,” “Milk of Magnesia Skin 
Cream,” “Witol’s New Liquid Take Off,” “Morning Beauty Tonex,” 
“3-Minute Beauty Lotion,” “Desert Foot Relief,’ “Sulfa Cream,” 
“Corona Hair and Scalp Renovation Method,” “Sulphurized Take 
Off,” “Tensing Cream,” “Reju-Liquid,” “Herbosan,” “Witol’s New 
‘Three-in-one’ Skin Cream,” “Witol’s Youth Facial Mask,” and “Aris- 
tocrat Debutante Cream.” However, respondent Witol, Inc., has not 
engaged in the sale or distribution of any of these preparations since 
about July 1944, and the respondent National Products Outlet, Inc., 
has marketed only the preparation “Sulphurized Take Off.” 

Par. 2. In the course and conduct of their aforesaid business, re- 
spondents cause, and have caused, their said products, when sold, to 
be shipped from their place of business in the State of New York to 
purchasers thereof at the respective points of location in various other 
States of the United States and in the District of Columbia; and main- 
tain, and at all times mentioned herein have maintained, a course of 
trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. (a) In the course and conduct of their aforesaid business, 
the respondents have disseminated and are now disseminating, and 
have caused and are now causing the dissemination of, false advertise- 
ments concerning their said preparations by the United States mails 
and by various other means in commerce as “commerce” is defined in 
the Federal Trade Commission Act; and respondents have also dis- 
seminated and are now disseminating, and have caused and are now 
causing the dissemination of, false advertisements concerning their 
said preparations by various means for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of their 
said preparations in commerce as “commerce” is defined by the Federal 
Trade Commission Act. 

(0) Among and typical of the statements and representations con- 
tained in said advertisements disseminated and caused to be dissemi- 
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nated as hereinbefore set forth, by United States mails, in circulars 
and pamphlets, and by other means and methods, are the following: 


(1) WITOL’S NO GRAY : 

A liquid that Banishes Gray Hairs. NOT A DYE. 

The preparation aims to restore the color of the hair’and is not a dye. Not 
being a dye or coloring matter, it naturally does not show immediate results. 
If one bottle does not fully restore the color, do not hesitate to order another 
bottle, as owing to the difference in the scalp structure of different people, some 
thick and hardened, others thin and pliable, it naturally takes longer in some 
cases to produce results than in others. 


(2) WUNDER SKIN COMPOUND 


Its purpose is to renovate and recondition the surface skin so that it will look 
more youthful and attractive with ‘New Born” cells. To young folks troubled 
with these common externally caused blemishes, it should prove quick and 
blessed relief. * * * but, “it is the regular, persistent use of the compound 
as directed that ultimately brings that clear, smooth, youth-like and lovable 
skin and complexion so much desired.” 


(3) WITOL’S PIMPLE CREAM 

Specially combats pimples. 

Made only for use on pimples externally caused * * * speeds up the de- 
parture of these destroyers of true beauty. 

Don’t allow the externally caused pimples to keep you back from success in 
life’s race for prosperity. A clearer skin and complexion are the happiness you 
deserve. Get a jar NOW of Witol’s New Pimple Cream: it soothes, aids healing 
and speeds up the departure of these destroyers of true beauty. 

(4) PHANTOM SKIN BEAUTIFIER 

Removes corneous superficial externally caused blemishes invisibly. 

People of many nationalities, young and old, have successfully used this re- 
markable product * * * Pimples, freckles and other common skin blemishes 


that are externally caused will hold anyone back in life’s race for sue- 
CESS mays yee 


(5) CREAM KERATIN 

Helps make the skin softer, clearer and more youth-like. - 
(6) THHN-AGH 

Its continued use as directed for a sufficient time, just seems to melt away that 
“oldish appearance” of both skin and complexion and bring back the beauty of 
the THEN age, more youth-like appearance. 

TEEN AGE works at loosening any blackheads, dry skin, scales or other exter- 
nally caused complexion blemishes. 

Renewed Skin Youth might be a better name for this new, non-greasy, disap- 
pearing skin cream than Teen Age. 

It is a new discovery of a European Skin Specialist now in this country who 
has given the rights to its sale to our company. 
(7) CREME FH7 


A most remarkable cream, containing tonic astringent and suitable surface pore 


contracting potency, yet harmless and remarkably more beautifying for women 
of most every age. 


Has astringent, pore contracting ingredients. 
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(8) WITOL’S EXTRA STRONG FACIAL ASTRINGENT 


One of the greatest drawbacks to maintaining a more youthful looking beauty 
is when the skin becomes loose and mouth’s pores enlarged, or when the flesh of 
the face appears relaxed and shrunken. Witol’s Special Extra-Strong Astringent 
aims to make more firmer the skin on the face and neck, and in helping to keep 
skin smoother, and free from unnatural large mouth pores. 

Helps reduce visible coarse pores. It also helps restore contour and splendid 
for loose, flabby skin. 

(9) TURTLE OIL CREAM 

Few cosmetics can equal its efficiency in softening and beautifying a dry or 

scaly skin or where premature fine lines and the externally caused surface 


blemishes mar the beauty of what otherwise may be a beautiful clear skin and 
youthful skin and complexion. 


(10) VARICOSAN 

An efficacious liquid preparation for varicose veins. No bandages or elastic 
stockings needed; a real revolution in the amazing relief it gives to those so 
unfortunately afflicted. 


(11) THROAT AND NECK COMPOUND 

Is your throat skin loose or flabby with “girdles” of lines? Or if your throat 
and neck are not as youthful-looking as you would wish, then by all means get 
this effective new product developed by our expert beautician. The preparation 
is named “New Throat and Neck Compound” and is used as you would a cream 
but with special massage directions. 

This five-minute daily routine aims to help strengthen the weak and flabby 
throat muscles; reduce and help smooth out the visible “girdle” lines that circle 
the throat, and help to restore a more natural youthful-looking contour that 
enables you to “keep your chin up” with pride. 


(12) WITOL’S BEAUTY PASTE 
Bleaches skin ivory white. 
It is not a clay, cream or ointment, yet is used as you would a night cream. It 

is remarkably effective in clearing, whitening and beautifying the skin and com- 

plexion, also of the throat, neck, chest, arms and hands. 


(18) CREAM SWEET 16 

To help you keep that School-day Beauty as the days, months and years go by. 
And for those troubled with the common, externally caused skin blemishes, by 
all means get this new cream creation and help check such damages to your skin 
complexion and attractive appearance. 


(14) MILK OF MAGNESIA SKIN CREAM 

Contains the active influence of Milk of Magnesia, compounded with other 
skin and complexion beautifying creams, to cleanse, smooth out and relieve 
irritation caused by externally caused skin blemishes. Also for screen-lines, 
dry skin surfaces, or edges of premature lines which make a person look years 
older than they really are. 


(15) WITOL’S NEW LIQUID TAKE-OFF > 
Many of our customers use TAKE-OFF about every two or three months, even 


if they have no externally caused skin faults. 
The regular price of the large 4-0z. bottle is $5. For stubborn cases, where 
the skin is tougher, we have an extra strong solution. The regular price of this 
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is $7.50 for a large 4-oz. bottle. The extra strong Take-Off is recommended also 
for use on hands or arms where the skin is somewhat thicker. 


(16) MORNING BEAUTY TONEX 

Whether from work or from having heavy facial make-up on all day, or evening, 
and perhaps tired from being up late, any face is bound to show the results— 
(premature fine lines and wrinkles are being invited, if such condition is pro- 
longed and neglected) * * *, 

“MORNING BEAUTY TONEX” was made to fill this unsuspected need. Our 
business is to enlighten and help such women and girls by advising them on what 
best to do to prevent externally caused blemishes and signs of premature aging 
* * * Your skin and facial muscles will actually feel the benefit from 
“MORNING BEAUTY TONEX.” 


(17) 3-MINUTE BEAUTY LOTION 


If your skin and complexion are unnatural dark, this effective lotion helps 
make your surface skin whiter. If skin is ‘‘worn” looking or dry and sealy the 
application of 3-minute Beauty Lotion as directed, helps soften and beautify the 
skin. If skin happens to be rough or turbid, or superficial enlarged pores are in 
evidence, this new preparation, having certain astringent ingredients helps 
tighten the skin causing the surface to appear smoother and younger looking. 


(18) DESERT FOOT RELIEF 


No more need you suffer with burning, tired feet or discomfort. Why—because 
our able chemist has compounded an amazing, soothing, cooling dry substance 
called “Desert Foot Relief.” You will walk faster without taxing your energy. 
Just watch those moving Picture Stars and the girls and men in essential in- 
dustries go “all out” for this quicker acting Desert Foot Relief. And think what 
a blessing a container of this new foot joy will be to our boys and men in the 
armed services, here and “over there.” 


(19) SULFA CREAM 

Eliminate dandruff and check excessive falling hair. 

If any of the product gets on the hair, it will not harm the hair. On the 
contrary, it will help cleanse any scalp fungi (germs) that may be clinging to the 
hair shafts. It is not claimed that Sulfa Cream will grow hair, but with the 
dandruff, scurf and whatever bacteria or fungi that was present removed by 
your use of this new product, your scalp and hair are in a far better condition and 
your “hair garden” (scalp) will function more normally as nature intended. 
(20) NEW CORONA HAIR AND SCALP RENOVATING METHOD 

Just take a little of the compound from the container on the hands of three 
first fingers and gently massage it on the scalp surface. * * * It also helps 
check excessive breaking and falling hair * * * some may get on the hair 
as you proceed with the massage. That will not do harm to the hair. On the 
contrary, it aims to kill dangerous scalp fungi that may be present. 


(21) SULPHURIZED TAKE-OFF 


It is very great Treatise, yet it explains how to quickly improve your surface 
skin and alleviate the mental and physical suffering caused by those beauty- 
destroying, ‘externally caused skin and complexion blemishes. This half supply 
of SULPHURIZED TAKE-OFF, is also positively guaranteed to give success- 
ful results, or money back. * * * If there are only a few isolated blemishes 
on forehead, chin or cheeks and you are in your teen age, you may need only 
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the 1 0z. size, and the cost will be only $2.50, including the free jar of the NEW 
SKIN CREAM all to have complete directions, or if your case is long standing, 
with many externally caused skin and complexion blemishes you may wish 


to first try the 1 oz. size, and if you see the results, may wish to order one of 
the larger sizes. 


It is sure to be more efficacious than ever in quickly clearing the skin and 
complexion of externally caused blemishes visible in the outer skin. 

Pimples, Freckles, Blotches and other blemishes caused externally * * * 
Write for this new prepared FREE TREATISE. 

Because, by the addition of pure sulphur, that valuable substance found 
widely in nature when added to the already active ingredients used in com- 
pounding TAKE-OFF, renders it quite antiseptic, and combats on contact 
germs that may be on the epidermis or unhealthy pimples, blackheads, or mouth 
of dirty pores. 

(22) TENSING CREAM 


For premature fine lines on skin. 
(23) REJU-LIQUID 

Helps enlarged mouth-pore surface. 
(24) HERBOSAN 

A new compound containing an important herb, for use by those troubled with 
externally caused skin and complexion blemishes. 
(25) WITOL’S NEW ‘3-IN-ONE”’ SKIN CREAM 

Therefore, to help getting a fine skin cleansing, a smoother, softer, more youth- 
ful looking skin and more attractive “teen-age” complexion, others will admire, 
start using this satisfying, new ‘‘3-in-one” skin cream. 
(26) WITOL’S YOUTH FACIAL MASK 

It may be a mask of externally caused blemishes, a too dark or rough surface 
skin, or that kind of a skin and complexion—‘they don’t love to touch.” 

You simply send and get—“WITOL’S YOUTH FACIAL MASK” “That New 
Ten Minutes to Loveliness” compound. 
(27) ARISTOCRAT DEBUTANTE CREAM 


Yes, he did it again, that genius, physician-chemist, whose research into the 
cosmetic field for many years has enabled him to “blossom” out with another 
eream formula containing a new ingredient few chemists would have thought 
of. * * * It seems to “soak” into the dry, dead epidermis and disintegrates 
the visible “film” of skin where blackheads, dirty coarse pores and “window- 
screen” fine lines, externally caused frequently by make-up left on overnight 
as well as other causes quite obvious. 


Par. 4. (a) Through the use of the foregoing statements and rep- 
resentations and others similar thereto not specifically set out herein 
all of which purport to be descriptive of the therapeutic and cosmetic 
values and properties of respondents’ said preparations, respondents 
represent, and have represented, that: 

(1) wrrot’s No cray is not a hair dye and that its use and applica- 
tion, as directed, restores the color to gray hair in some other manner 
than dyeing it, and that its use and application operates on the scalp 
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and the roots of the hair to restore the natural color of the hair through 
restoring the natural coloring matter in the hair follicles. 

(2) WUNDER SKIN COMPOUND will renovate and recondition the skin 
and cause it to become attractive through the creation of new cells; 
that it will correct skin blemishes arising from-external causes and 
cause the skin to become youthlike and result in a clear skin from the 
standpoint of removing or clearing up blemishes. 

(3) wIToL’s PIMPLE CREAM is a competent and effective treatment for 
externally caused pimples. 

(4) PHANTOM SKIN BEAUTIFIER will rentove externally caused pim- 
ples, blackheads, and is an effective treatment for skin blemishes. 

(5) CREAM KERATIN helps make the skin softer, clearer, and more 
youthlike. 

(6) TEEN-AGE will impart youth to the skin and bring back the beauty 
of teen age, youthlike appearance to the skin. 

(7) crEemME F-47 will act as an astringent and exert tonic effect on the 
skin and will contract the pores of the skin. 

(8) WITOL’s EXTRA STRONG FACIAL ASTRINGENT will make loose, flabby 
skin of the face and neck firm and smooth, and will reduce enlarged 
pores and restore contour to the face and neck. 

(9) TURTLE OIL CREAM will correct premature fine lines and surface 
facial blemishes. 

(10) vARICOSAN is a competent and adequate treatment for varicose 
veins. 

(11) THROAT AND NECK COMPOUND is effective in treatment of loose 
and flabby skin of the throat and neck, and that its use will strengthen 
the weak and flabby throat muscles and will restore a more youthful- 
looking contour to the throat and neck. 

(12) wrrow’s BEAUTY PASTE will have a brightening, bleaching and 
clearing effect upon the skin and will clear and whiten the skin. 

(13) cream sweer 16 will preserve youthful beauty and is a remedy 
for the common externally caused skin blemishes. 

(14) MILK OF MAGNESIA SKIN CREAM contains milk of magnesia and 
corrects and relieves irritation caused by externally caused skin blem- 
ishes and brings about a youthful appearance to the skin. 

(15) wrroL’s NEW LIQUID TAKE-OFF is an effective remedy for ex- 
ternally caused skin faults and blemishes. 

(16) MoRNING BEAUTY TONEX will prevent externally caused blem- 
ishes and premature fine lines and wrinkles and other evidence of age, 
and benefit the facial muscles. 
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(17) 3-MINUTE BEAUTY LoTION will make skin whiter, soften worn 
looking, dry and scaly skin, reduce enlarged pores and tighten loose 
or flabby skin. 

(18) DEsERT Foor RELIEF will prevent burning, tired feet and enable 
one to stay on his feet all day with comfort and to walk faster without 
taxing his energy, and that moving picture stars and girls and men in 
essential industries use this preparation. 

(19) suLFa CREAM contains one or more of the drugs commonly 
known as the “sulfa” drugs and is a bactericide or a fungicide; that it 
will eliminate dandruff and check excessive falling hair. 

(20) CORONA HAIR AND SCALP RENOVATION METHOD is a combination 
of the use of three of respondents’ preparations named “Corona Solidi- 
fied Seafoam,” “Corona Hair Tonic,” and “Corona Scalp Compound” ; 
that when used as directed said method will check excessive breaking 
and falling hair and will kill all dangerous scalp fungi; by the use of 
the word “renovation,” respondents represent that by the use of the 
products as directed, hair will be renewed. 

(21) SULPHURIZED TAKE-OFF is a remedy for externally caused skin 
and complexion blemishes; that its use will relieve irritation caused by 
common externally caused skin blemishes; is an effective treatment for 
pimples, blackheads, coarse pores, and skin blotches. 

(22) TENsING cREAM will eliminate premature fine lines of the skin. 

(23) REJU-LIQUID will reduce enlarged pores of the skin. 

(24) HERBOSAN is an effective treatment for externally caused skin 
and complexion blemishes. 

(25) wIToL’s NEW “3-IN-ONE” SKIN CREAM Will produce a more youth- 
ful-looking skin. 

(26) wrroL’s YOUTH FACIAL MASK will correct externally caused skin 
blemishes. 

(27) ARISTOCRAT DEBUTANTE CREAM contains a new active chemical 
ingredient and will correct blackheads, coarse pores and lines in the 
face, and will preserve the youthlike appearance. 

Par. 5. (a) The statements and representations set forth in para- 
graphs 3 and 4 above are grossly exaggerated, false, misleading, and 
deceptive in the following particulars: 

(1) wrrot’s No gray is an ordinary lead and sulphur hair dye com- 
posed of wettable sulfur, 100 grams; lead acetate, 120 grams; glyc- 
erine, 180 cc.; aqua q. s., 1 gal., or 4,000 cc.; and perfume, 10 cc. It 
will have no effect on the natural physical functions of the body which 
produce hair coloring. 

(2) WUNDER SKIN COMPOUND is an ordinary emollient face cream 
composed of 1 ounce of Victor Levy’s—2616, principally Chlorestine ; 
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114 ounces water; and small quantities of bee’s wax or parafin. It 
will have some softening effect upon the outermost layers of the 
skin but will not renovate the skin or cause it to become attractive 
through the creation of “newborn” cells. The use of this preparation 
cannot be depended upon to correct skin blemishes arising from exter- 
nal causes, and will not cause the skin to become youthlike or result in 
a “clear” skin from the standpoint of removing or clearing up 
blemishes. 

(3) wiToL’s PIMPLE CREAM at times is composed of white petro- 
latum, 7 pounds; lanolin anhydrous, 3 pounds; bismuth subnitrate, 
714 ounces; mercury ammoniate, 4 ounces; boric acid, 244 ounces; 
triethylamine, 1 ounce; and rose perfume, 1 ounce, and at other times 
is composed of yellow petrolatum, 10 pounds; lanolin anyhdrous, 1 
pound; salicyclic acid, 25 grams; zine carbonate, 600 grams (114 
pounds) ; oxyguinoline sulphate, 20 grams; zinc oxide, 150 grams; rose 
perfume, 14 ounce; and light brown color, 2 ounces. This preparation, 
because of its ammoniated-mercury content, is capable of producing 
a mild irritation of the skin, which results in a gradual exfoliation 
of its outer layers. Said exfoliation and the accompanying irritation 
cause the skin to appear brighter and tend to reduce the prominence 
of freckles and to lighten the color of tan skin. This preparation is 
not a competent or effective treatment for pimples arising from any 
cause. 

(4) PHANTOM SKIN BEAUTIFIER is composed of white petrolatum, 
2 pounds; bismuth subnitrate, 6 ounces; ammoniated mercury, 2 
ounces; sodium perborate, 2 ounces; aqua, 4 ounces; and borax, 14 
ounce. This preparation, because of its ammoniated-mercury con- 
tent, is capable of producing a mild irritation of the skin, which results 
in a gradual exfoliation of its outer layers. Said exfoliation and the 
accompanying irritation cause the skin to appear brighter and tend to 
reduce the prominence of freckles and to lighten the color of tan skin. 
This preparation is not a competent or effective treatment for skin 
blemishes generally or for pimples, blackheads, and common externally 
caused skin blemishes. 

(5) CREAM KERATIN is composed of white petrolatum, 7 pounds; 
lanolin anhydrous, 3 pounds; bismuth subnitrate, 714 ounces; mer- 
cury ammoniated, 4 ounces; boric acid, 214 ounces; triethylamine, 
1 ounce; and rose perfume, 1 ounce. This preparation will, to some 
extent, produce exfoliation by irritation of the skin but will not dis- 
solve its horny substance or make it more “youthlike.” 

(6) TEEN-aGE recommended for oily skin is composed of base 
No. 788-796 Victor Levy; 25 percent wax (base); 40 to 45 percent 
mineral oil of 75 to 80 viscosity; 30 percent water; 1 percent borax; 
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and perfume, apple blossom. For dry skin, the formula is the same 
except that the wax content is increased to 30 percent and the water 
content to 70 percent. This preparation is an ordinary emollient face 
cream and will not impart youth to the skin or bring back to it the 
beauty of teen age or a youthful appearance. 

(7) cREME F-47 is composed of peanut oil, 8 pounds 8 ounces; 
stearic acid, 4 pounds; water, 214 gallons; benzoic acid, 24 cc.; ammo- 
nia 28 percent, 834 ounces; carnation bouquet, pink color, 114 ounces. 
It is an ordinary emollient face cream and contains no ingredient 
which will act as an astringent or exert a tonic effect on the skin or 
contract its pores. 

(8) WrTOL’s EXTRA STRONG FACIAL ASTRINGENT is composed of zinc 
sulphate, 3 grains; alum, 91 grams; glycerine, 91 grams; alcohol, 182 
grams; perfume, 20 grams; and aqua, 277 grams, while “Improved 
Astringent” is composed of alum, 614 ozs. ; acetic acid, 40 ce. 5 glycerine, 
40 ounces; alcohol, 80 ounces; and aqua q.s.,5 gallons. This prepara- 
tion will have some slight degree of astringent action and will produce 
a sensation of tightness in the skin by reason of its alum and zinc- 
sulphate content, but will have no effect in correcting loose skin of the 
face, neck, or other parts of the body. It will not reduce coarse, en- 
larged, or unnaturally large pores; help restore facial contour, or cor- 
rect loose, flabby skin where the flesh of the face is relaxed or shrunk. 

(9) TURTLE OIL CREAM is composed of lanolin anhydrous, 10 ounces; 
white bee’s wax, 7 ounces; yellow bee’s wax, 334 ounces; paraffin, 25 
ounces; mineral oil, 714% pints; aqua, 1 quart 11 ounces; turtle oil, 
10 ounces; sweet almond oil, 9 ounces; and borax, 34 ounce. This 
preparation is an ordinary emollient face cream and will not serve 
to correct premature fine lines or skin blemishes, whether they result 
from external or other causes. 

(10) varrcosan is composed of ethyl alcohol, 68 to 70 percent; 
phenol, 1 percent; oil of thymol, 1 percent; and ammonium hydroxide, 
1 percent. This preparation is not a competent, adequate, or effective 
treatment for, and will not effectively relieve, varicose veins. The 
use of the word “Varicosan” as a trade name in connection with the 
aforesaid preparation implies, and serves as a representation, that it is 
an effective treatment for varicose veins, when in truth and in fact 
it is ineffective for this condition. The use of this trade name, in 
itself, is therefore grossly deceptive, false, and misleading. 

(11) THROAT AND NECK COMPOUND is composed of lanolin anhydrous, 
10 pounds; absorption base cholesterol, 1 pound 4 ounces; water, 12 
pounds 8 ounces; and rose oil, 50 ce. This preparation is an ordinary 
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emollient face cream and contains no ingredients which have an 
astringent effect. It is not an adequate or effective treatment for, 
and will not correct or improve, loose or flabby skin or strengthen 
weak and flabby neck or throat muscles, nor will it restore a more 
natural or youthful-looking contour to the throat or neck. 

(12) wrror’s BEAUTY PASTE is composed of stearic acid, 2 pounds 
(triple stearic acid); glycerine, 2 pounds, 4 ounces; ammonia con- 
centrated, 21% ounces; hydrogen peroxide, 34 ounce; zinc sulphocar- 
bonate, 1 ounce; jasmine oil, 114 ounces; and water, 1 gallon 24 ounces. 
This preparation will not clear or whiten skin and contains no ingre- 
dient which will have a brightening, bleaching, or clearing effect 
upon it. 

(18) crEAM sweET 16 is composed of the same ingredients, in the 
same proportion, as “TEEN-AGE.” This preparation is not a competent, 
effective, or dependable treatment for externally caused or any other 
type skin blemish and will not preserve youthful beauty. The use of 
the trade name “CREAM SWEET 16” in connection with the aforesaid 
preparation implies, and serves as a representation, that its use will 
give the skin a youthful appearance, when in truth and in fact it will 
not produce this result. The use of this trade name, in itself, is there- 
fore grossly deceptive, false, and misleading. 

(14) MILK OF MAGNESIA SKIN CREAM is composed of glyceryl mono- 
sterate, 20 percent; magnesium stearate, 5 percent; bee’s wax, 20 per- 
cent; white petrolatum, 15 percent; vegetable mucilage, 25 percent; 
sodium silicate, 2 percent; tri ethyl amine, 5 percent; and aqua, 18 per- 
cent. The use of this preparation will not correct or relieve irritation 
resulting from externally caused or any other type of skin blemish and 
will not correct premature or other type lines in the skin. The use 
of the words “milk of magnesia” in the trade name of the aforesaid 
preparation and the words “contains the active ingredients of milk of 
magnesia” in advertising imply and serve as representations that said 
preparation contains milk of magnesia or magnesium hydroxide, which 
is the active ingredient of milk of magnesia, when in truth and in fact 
such representations are false and misleading since this preparation 
does not contain any of the aforesaid ingredients. 

(15) wrrov’s NEW LIQUID TAKE-OFF—MILD TYPE is composed of sali- 
eylic acid, 421% ounces; alcohol, 256 OUNCES ; glycerine, 10 ounces; per- 
fume, 1 ounce; pink color, 10 ec. while the “strong TYPE” contains 
salicylic acid, 60 ounces; alcohol, 3 gallons; glycerine, 10 ounces; per- 
fume, 1 ounce; and yellow color, 10 cc. The salicylic acid in this 
preparation is an active keratolytic agent and, when applied as 
directed, will cause gradual exfoliation of the outer layers of the skin 
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and, in many cases, will result in the gradual shedding of roughened 
or discolored skin. There are many types of externally caused faults 
and blemishes of the skin which its use will not correct. 

(16) MORNING BEAUTY TONEX is composed of borax, 1 pound; glyc- 
erine, 1 quart; alum water, 14 quart; menthol, 1 ounce; alcohol, 1 gal- 
lon; water q. s., 5 gallons; and perfume in brownish-yellow color 
(lilac). This preparation will have a slight astringent action because 
of its alum content, but it will not be effective in preventing or correct- 
ing premature fine lines, wrinkles, or other skin blemishes externally 
or otherwise caused. It will not prevent signs of premature ageing and 
will have no influence on the facial muscles. 

(17) 3-MINUTE BEAUTY LOTION is composed of citric acid, 8 ounces; 
lactic acid, 5 ounces; alum, 6 ounces; alcohol, 30 ounces; aqua, 3 gallons; 
perfume lilac, 114 ounces; and color light pink. This preparation is 
an acid astringent lotion containing no bleaching ingredient and will 
not serve to produce whiter surface skin. It contains no emollient 
ingredient and will not help soften skin. Because of its astringent 
action, this preparation will produce a sensation of tightness of the 
skin but will not actually tighten skin which is loose or flabby and 
will not reduce enlarged pores. 

(18) pEsErT Foor RELIEF is composed of talcum, 8 pounds; boric 
acid, 2 pounds; salicylic acid, 4 ounces; methyl salicylate, 1 ounce; 
menthol, 14 ounce; and perfume 1% ounce. This preparation, used 
as a foot powder, will have a mildly astringent, emollient effect and 
will have some tendency to prevent the development of perspira- 
tion odors. Burning or tired feet are frequently the result of struc- 
tural defects on the surface or in the underlying structures of the 
foot which cannot be corrected or relieved by external applications. 
Its use will not enable an individual to stay on his feet all day with 
comfort or to walk faster without taxing his energy. The advertising 
statement “Just watch those moving-picture stars and the girls and 
men in essential industries go ‘all out’ for this quicker acting Desert 
Foot Relief” represents directly and by implication that moving- 
picture stars and industrial workers have accepted and used this 
preparation, when in truth and in fact no significant number of such 
persons have accepted or used it. 

(19) suura cream No. 1 is composed of petrolatum white, 23 per- 
cent; paraffin, 5 percent; diglycol stearate, 214 percent; peanut oil, 
25-28 percent; lactic acid, 1 percent ; benzoin acid, 1 percent; collodial 
sulphur, 1 percent; sulfonated peanut oil or mineral oil, 5 percent, 
while No. 2 contains white petrolatum, 23 percent ; paraffin, 5 percent; 
diglycol stearate, 2.5 percent; mineral oil, 28 percent; lanolin anhy- 
drous, 2.5 percent; lactic acid, 1 percent ; benzoic compound, 1 percent ; 
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collodial sulphur, 1 percent; mineral oil sulphur, 5 percent ; aqua a. S., 
100 percent; and perfume ad. lib. While this preparation, when used 
as directed, may tend to facilitate removal of loose scales of dandruff, 
it will not eliminate dandruff or check excessive falling hair and is not 
a dependable bactericide or fungicide. The use of the word “sulfa” in 
the trade name of the aforesaid preparation constitutes a representa-. 
tion, and conveys to a portion of the purchasing public an unwarranted 
impression, that said preparation contains one of the drugs commonly 
known as sulfa drugs, when in truth and in fact such representation 
is false, misleading, and deceptive since the preparation contains no 
sulfanilamide, sulfathiazole, or other sulfonamide drugs, popularly 
known as sulfa drugs. 

(20) NEW CORONA HAIR AND SCALP RENOVATION METHOD consists of 
the use of a shampoo preparation designated “Corona Solidified Sea- 
foam,” a preparation designated “Corona Hair Tonic,” and one desig- 
nated “Corona Scalp Compound.” ‘The last named is a preparation 
identical to the “Sulfa Cream” described above. The use of these 
preparations as directed will not check excessive breaking and falling 
hair, and “Corona Scalp Compound” used as directed does not con- 
stitute an effective bactericide or fungicide. The word “renovation” 
has no well defined meaning in connection with hair and scalp. Its use 
as a part of the trade name in designating this recommended method 
constitutes a representation, and tends to create an unwarranted im- 
pression in the minds of a portion of the purchasing public, that the 
aforesaid preparations will renew hair in cases where it is breaking and 
falling. The use of this word in describing the aforesaid method, in 
itself, therefore constitutes a false, deceptive, and misleading rep- 
resentation. , 

(21) SULPHURIZED TAKE-OFF is composed of salicylic acid, 12 ounces; 
glycerine, 1 ounce; sulphur, powdered, 2 ounces; alcohol, 1% gallon; 
aqua, 1 gallon; and red coloring (amerind) q.s. This preparation con- 
tains salicylic acid, a keratolytic agent, and, if used as directed, will 
gradually remove the outer layers of the skin. The underlying skin 
thus exposed will frequently have a softer texture and appear somewhat 
more transparent. Said preparation is not a dependable, adequate, or 
effective treatment or remedy for skin blemishes, pimples, blackheads, 
blotches, or coarse pores. 

(22) TENSING CREAM is composed of 214 pounds cholesterol; 20 
pounds lanolin (anhydrous) ; 25 pounds distilled water; and 100 ce. 
rose oil. This preparation is an ordinary emollient face cream and 


will not correct, relieve, act as a remedy for, or eliminate premature 
fine lines on the skin. 


\ 
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(23) REJU-LIQUID is composed of 314 ounces resorcinol; 5 ounces 
alcohol; 14 ounce borax; 214 ounces glycerine; 96 ounces distilled 
water; and 10 cc. perfume oil. This preparation has a slightly astrin- 
gent action but will not reduce enlarged pores of the skin. 

(24) HERBOSAN is composed of papaya, about 50 percent; Spry 
vegetable fat, about 50 percent; lecithin, 1 percent; peanut oil, 2-3 
percent; borax, 1 percent; and water q.s. This preparation does not 
constitute a remedy, cure, or competent, dependable, or effective treat- 
ment for any type blemish of the skin or complexion. 

(25) wrrot’s NEW “3-IN-ONE” SKIN CREAM is composed of 5 pounds 
beeswax; 2 pounds white cerecin; 17 pounds mineral oil; 3 pounds 
lanolin; 8 pounds distilled water; 6 ounces borax; and 4 ounces lilac 
oil. This preparation is an ordinary emollient face cream, and its use 
will not produce a complexion resembling that of an attractive girl 
of teen age or a more youthful-looking skin. 

(26) wrToL’s YOUTH FACIAL MASK is composed of kaolin, 10 pounds; 
powdered alum sulfurated, 1 pound; and perfume, 2 ounces. The use 
of this preparation as a facial mask will not correct skin blemishes of 
any type. ' 

(27) ARISTOCRAT DEBUTANTE CREAM is composed of base, 600-788 or 
796 Levy; coconut oil, 20 percent; olive oil, 5 percent; peanut oil, 5 
percent; mineral oil, 15 percent; water, 30 percent; borax, 1 percent; 
and base, 25 percent mixture of waxes. The use of this preparation 
will not correct blackheads, coarse pores, or lines of the skin. It does 
not contain a new active chemical ingredient and will not preserve 
youthful appearance. 

Par. 6. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations with respect to their 
cosmetic preparations, disseminated as aforesaid, has had, and now 
has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations, and advertise- 
ments are true and to induce a portion of the purchasing public, be- 
cause of such erroneous and mistaken belief, to purchase respondents’ 


said preparations. 


CONCLUSION 


The acts and practices of respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 

While the complaint alleges that the use of preparations contain- 
ing the percentage of ammoniated mercury stated in paragraph 6 
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thereof is not always safe and harmless to all individuals if used 
under the conditions prescribed for them or under such conditions 
as are customary and usual, the Commission, subsequent to the issuance 
thereof, has administratively determined that the potential dangers 
resulting from the use of preparations containing no more than 5 
percent ammoniated mercury under such conditions are not of suffi- 
cient seriousness to justify a requirement that respondents affirma- 
tively disclose in advertising all facts material with respect to the 
consequences which may result from their use, and therefore no 
findings of fact have been made with respect thereto. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents, stipulations of facts entered into by and between counsel 
for respondents and counsel supporting the complaint, and the recom- 
mended decision of the trial examiner, and said stipulations providing, 
among other things, that the statements of facts shall become the evi- 
dence of record to be submitted to the Commission for consideration 
in final determination of the issues raised by the complaint and answer 
without the presentation of oral argument or the filing of briefs; and 
the Commission having accepted and approved said stipulations of 
facts and having made its findings as to the facts and its conclusion 
that the respondents have violated the provisions of the Féderal Trade 
Commission Act: 

It is ordered, That the corporate respondent Witol, Inc., the cor- 
porate respondent National Products Outlet, Inc., and the individual 
respondent William Witol, acting as an officer of either of them or 
trading as William Witol & Co. or under any other name or names, 
their officers, agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of their cosmetic products designated 
“Witol’s No Gray,” “Wunder Skin Compound,” “Witol’s Pimple 
Cream,” “Phantom Skin Beautifier,” “Cream Keratin,” “Teen-Age,” 
Cream,” “Witol’s Youth Facial Mark,” and “Aristocrat Debutante 
Oil Cream,” “Varicosan,” “Throat and Neck Compound,” “Witol’s 
Beauty Paste,” “Cream Sweet 16,” “Milk of Magnesia Skin Cream,” 
“Witol’s New Liquid Take Off,” “Morning Beauty Tonex,” “3-Minute 
Beauty Lotion,” “Desert Foot Relief,” “Sulfa Cream,” “Corona Hair 
and Scalp Renovation Method,” “Sulphurized Take Off,” “Tensing 
Cream,” “Reju-Liquid,” “Herbosan,” “Witol’s New ‘3-in-one’ Skin 
Cream,” “Witol’s Youth Facial Mask,” and “Aristocrat Debutante 
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Cream,” or any other preparation or preparations of substantially 
similar composition or possessing substantially similar properties, 
whether sold under the same name or any other name or names, do 
forthwith cease and desist from, directly or indirectly : 

A. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mail or by any other means in commerce 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or through inference— 

1. That the preparation “Witol’s No Grays is not a hair dye or that 
its use and application will restore color to gray hair other than, by 
dyeing it or that its use and application to the scalp and roots of the 
hair will have any effect in restoring the natural color of the hair by 
restoring the natural coloring matter in the hair follicles. 

2. That the use of the preparation “Wunder Skin Compound” will 
renovate or recondition the skin or cause it to become attractive 
through the creation of new cells or correct skin blemishes arising 
from external causes or cause the skin to become clear or youthful by 
removing or clearing up blemishes. 

3. That the preparation “Witol’s Pimple Cream” is a competent, de- 
pendable, or effective treatment, remedy, or cure for pimples. 

4, That the preparation “Phantom Skin Beautifier” is a competent, 
dependable, or effective treatment, remedy, or cure for pimples, 
blackheads, or skin blemishes or that it will remove externally caused 
pimples, blackheads, or skin blemishes. 

5. That the use of the preparation “Cream Keratin” will make the 
skin more youthlike. 

6. That the use of the preparation “Teen-Age” will impart youth 
to the skin or bring back to it a youthful appearance or the beauty 
of teen age. 

7. That the preparation “Cream F-47” acts as an astringent or will 
exert a tonic effect upon, or contract, the pores of the skin. 

8. That the use of the preparation “Witol’s Extra Strong Facial 
Astringent” will cause loose or flabby skin of the face or neck to 
become firm or smooth, will reduce enlarged pores, or will restore 
contour to the face or neck. 

9, That the use of the preparation “Turtle Oil Cream” will correct 
or remove premature fine lines of the skin or other skin blemishes of 
the face. 

10. That the preparation “Varicosan” is a competent, dependable, 
or effective treatment, cure, or remedy for varicose veins. 

11. That the preparation “Throat and Neck Compound” is a com- 
7 petent, dependable, or effective treatment or remedy for loose or flabby 
skin of the throat or neck or that its use will strengthen weak or flabby 
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throat muscles or restore a more natural, youthful-looking contour 
to the throat or neck. 

12. That the use of the preparation “Witol’s Beauty Paste” will 
have a brightening, bleaching, or clearing effect upon, or will clear 
or whiten, the skin. 

13. That the preparation “Cream Sweet 16” will preserve youthful 
beauty or that it constitutes a competent, dependable, or effective treat- 
ment, cure, or remedy for common externally caused skin blemishes. 

14. That the preparation “Milk of Magnesia Skin Cream” is a com- 
petent, dependable, or effective treatment, cure, or remedy for, or will 
relieve, irritation of the skin resulting from externally caused skin 
blemishes or that its use will restore a youthful appearance to the 
skin. 

15. That the use of the preparation “Witol’s New Liquid Take Off” 
constitutes a competent, dependable, or effective treatment, cure, or 
remedy for externally caused faults or blemishes of the skin. 

16. That the use of the preparation “Morning Beauty Tonex” will 
prevent, cure, or act as a competent, dependable, or effective treatment 
or remedy for, externally caused blemishes, premature fine lines, or 
wrinkles of the skin or will prevent other evidence of age or benefit 
the facial muscles. 

17. That the preparation “3-Minute Beauty Lotion” will soften worn 
looking, dry, or scaly skin; tighten loose or flabby skin; reduce en- 
larged pores of the skin; or cause surface skin to appear whiter. 

18..That the preparation “Desert Foot Relief,’ when used as a 
foot powder, will prevent burning or tired feet, unless such representa- 
tion is clearly and expressly limited to the degree of relief which may 
result from its astringent or emollient action; that its use will enable 
any individual to stay on his feet without discomfort for any specified 
length of time or to walk faster without taxing his energy. 

19. That the preparation “Sulfa Cream” is an effective or depend- 
able bactericide or fungicide or that its use will eliminate dandruff 
or check excessive falling hair. 

20. That the use as directed of the three preparations comprising the 
“New Corona Hair and Scalp Renovation Method” will check ex- 
cessive breaking or falling hair or that the preparation “Corona Scalp 
Compound” is an effective or dependable fungicide. 

21. That the preparation “Sulphurized Take Off” is a competent, 
dependable, or effective treatment, cure, or remedy for blemishes of 
the skin, pimples, blackheads, blotches, or coarse pores. 

22. That the use of the preparation “Tensing Cream” will eliminate 
premature fine lines on the skin. 
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23. That the use of the preparation “Reju-Liquid” will reduce en- 
larged pores of the skin. 

24. That the preparation “Herbosan” is a competent, dependable, or 
effective treatment, remedy, or cure for externally caused skin or 
complexion blemishes. 

25. That the use of the preparation “Witol’s New ‘3-in-one’ Skin 
Cream” will cause the skin to have a more youthful appearance. 

26. That the use of the preparation “Witol’s Youth Facial Mask” 
will correct, or act as a competent, dependable, or effective treatment, 
cure, or remedy for, externally caused skin blemishes. : 

27. That the use of the preparation “Aristocrat Debutante Cream” 
will correct, or act as a competent, dependable, or effective treatment, 
cure, or remedy for, blackheads, coarse pores, or lines in the skin or 
that it contains a new chemical or will preserve a youthful appearance. 

B. Disseminating, or causing the dissemination of, any advertise- 
ment by any means for the purpose of inducing, or which is likely 
to induce, directly or indirectly, the purchase in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, of said prep- 
arations, which advertisement contains any of the representations 
prohibited in paragraph A hereof. 

C. Using the word “Varicosan” or any other word or words of 
similar import or meaning, either alone or in combination with any 
other word or words, to designate, describe, or refer to a preparation 
which does not in fact constitute a competent, dependable, or effective 
treatment, remedy, or cure for varicose veins. 

D. Using the trade name “Sweet 16” or any other word or words of 
similar import or meaning, either along or in combination with any 
other word or words, to designate, describe, or refer to a preparation 
which will not in fact impart a youthful appearance to the skin. 

E. Using the words “milk of magnesia” or any other word or words 
of similar import, or meaning either alone or in combination with any 
other word or words, to designate, describe, or refer'to a preparation 
which does not in fact contain a substantial quantity of milk of inag- 
nesia or magnesium hydroxide. 

I. Representing that the preparation “Desert Foot Relief” has 
been accepted or used by movie stars and industrial workers unless 
and until a substantial portion of such persons have actually accepted 
and used said preparation. 

G. Using the word “sulfa” or any other word or words of similar 
import or meaning, either alone or in combination with any other word 
or words, to designate, describe, or refer to a preparation which cloes 
not in fact contain a substantial quantity of sulfanilamide, sulfathia- 
zole, or other sulfonamide drugs. 
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H. Using the word “renovation” or any other word or words of 
similar import or meaning, either alone or in combination with any 
other word or words, to designate, describe, or refer to a preparation or 
method of treatment which does not in fact constitute a competent, 
dependable, or effective treatment, remedy, or cure for, and will not in 
fact renew, breaking or falling hair. 

[tis further ordered, That the respondent shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with it. 
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In THE MATrTerR OF 


BOBBIN MANUFACTURERS ASSOCIATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5548. Complaint, May 18, 1948—Decision, Mar. 8, 1949 


Where some twelve corporate or partnership concerns, makers of a very sub- 


stantial portion of the bobbins, spools, cones, rolls, tubes, skewers and kindred 
products, made in the United States, in a wide variety of sizes for usé in 
the spinning of yarn and the weaving, of cloth; members of an association 
which they made use of in furthering the acts and practices below set out, 
and in a position, to the extent that they acted collusively or collectively, or 
engaged in monopolistic practices in the production, pricing, or sale of such 
products, to dominate and manipulate the price quotations made to unorgan- 
ized purchasers of a substantial portion thereof— 


Acting between and among themselves and through their said association, and by 


other means— 


Entered into and carried out an unlawful understanding and conspiracy, with the 


intent and effect of substantially restricting and frustrating actual and 
potential competition in the sale and distribution of said products; and in 
pursuance thereof— 


(a) Concertedly established, fixed and maintained prices, discounts, terms and 


(b) 


(c) 


conditions of sale for said products; 

Agreed to and did cooperate with each other in utilizing the facilities of their 
said association in formulating and cooperatively using “open price plans’. 
and “reporting plans,” pursuant to which they advised and informed agents 
of said association—who in turn, along with association employees, dissemi- 
nated the information among the manufacturers—as to intimate details of 
their business transactions, including current and future price lists, every 
sale made at any variation from quoted price lists, and orders received 
monthly ; 

Reported, filed and exchanged the intimate details of particular transactions 
handled and expected to be handled by them, including information as to 
prices, price lists, and price conditions; and 


(d) Agreed to and did open their books and other records for examination by 


their common agents, and reported, filed and exchanged, through common 
agents and otherwise, information regarding the sales of individual respond- 
ent manufacturers and the prices at which such sales were made, with intent 
and effect of securing a collective and cooperative comparison with the price 
quotations previously announced by the manufacturers making the sales; 


Capacity, tendency and effect of which understandings, etc., were— 


(1) To substantially restrain and suppress competition between and among 
said manufacturers, in the manufacture and pricing, sale and distribution of 
their products in commerce ; 

(2) To unreasonably restrict trade in commerce therein; and 

(3) Lo empower and enable said manufacturers to control the market and 
enhance the prices of said products above those which would prevail under 
a condition of natural, normal, and free competition : 
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Held, That said acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of competitors, and constituted 
unfair methods of competition in commerce, 

Mr. Paul R. Divon for the Commission. 

Hale & Dorr, of Boston, Mass., for respondents generally, with the 
exception of— 

Montgomery, McCracken, Walker & Rhoads, of Philadelphia, Pa., 
for Jas. H. Billington Co.; and 

McLane, Davis, Carleton & Graf, of Manchester, N. H., for George 
M. Hambleton and Winston P. Hambleton. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, as amended, the 
Federal Trade Commission having reason to believe that the individ- 
uals, partnerships, corporations, and association named in the caption 
hereof and more particularly hereinafter described or referred to as 
respondents, have violated the provisions of section 5 of the said act; 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
against each of said parties, stating its charges in that respect as 
follows: 

Paracrapy 1. Each of the following individuals, partnerships, cor- 
porations, and association, more particularly named and described in 
a subparagraph of this paragraph, are named as respondent herein: 

(1) Respondent Bobbin Manufacturers Association, hereinafter re- 
ferred to sometimes as respondent Association, is an unincorporated 
trade association with its offices and principal place of business located 
at 80 State Street, Boston, Mass. It was formed in 1932 to promote 
the mutual interests of its members and has since that time included 
among its membership manufacturers of bobbins, spools, cones, rolls, 
tubes, skewers, and kindred products, hereinafter sometimes desig- 
nated and referred to as “the products.” Said membership has in- 
cluded respondents American Bobbin Co., Inc., James H. Billington 
Co., Inc., Lloyd W. Street, Ernest W. Bowen: Hat y G. Hunter, and 
Batt dl ‘rorldnd, Jr., copartners doing pines as Bowen- Thine: 
Bobbin Co., The ene S. Courtney Co., The David Brown Co., Lowell 
Shuttle Ca George M. Hambleton and Winston P. Hambleton, co- 
partners doing business as New England Bobbin & Shuttle Co., Walter 
L. Parker Bobbin & Spool Co., H. & P. Spool & Bobbin Co., U.S. Bob- 
bin & Shuttle Co., and Vorrane Spool & Bobbin Co. 
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(2) Respondent William Borassa, during 7 years last past has, as 
its president and as a member of its executive committee, participated. 
in directing the affairs of the respondent Bobbin Manufacturers Asso- 
ciation, 30 State Street, in the city of Boston, Mass., and is general 
manager and assistant treasurer of respondent American Bobbin Co., 
47 Whipple Street, Lewiston, Maine. 

(3) Respondent George G. Brown, Sr., during the 7 years last past, 
functioned as vice president and as a member of the executive commit: 
tee of respondent Bobbin Manufacturers Association, 30 State Street, 
in the city of Boston, Mass., and is treasurer of respondent The David 
Brown Co., Lawrence, Mass. ‘ 

(4) Respondent Matthew E. Ward since April 10, 1947, has func- 
tioned as secretary of respondent Bobbin Manufacturers Association, 
30 State Street, in the city of Boston, Mass. He succeeded one Camp- 
bell Bosson, who served as secretary-treasurer of respondent Bobbin 
Manufacturers Association, having been employed by said association 
on or about July 1, 1940. Campbell Bosson had succeeded one George 
L. Sawyer, who served as secretary of respondent Bobbin Manufac- 
turers Association from the time of its formation in 1932. 

(5) Respondent William J. McGeough during the 7 years last past, 
has served as a member of the executive committee of the respondent 
Bobbin Manufacturers Association, 830 State Street, in the city of 
Boston, Mass., and is president of respondent U. S. Bobbin & Shuttle 
Co., Lawrence, Mass. 

(6) Respondent American Bobbin Co. is a corporation organized 
and existing under the laws of the State of Maine, with its office 
and principal place of business located at 47 Whipple Street, in the 
city of Lewiston, Maine. This respondent corporation was organized 
in 1945, at which time it took over the good will and physical assets of 
the Rhode Island corporation of the same name, which was organized 
in 1920. Since said date in 1945 it has continued the business and the 
business practices formerly carried on by its predecessor. It manu- 
factures “the products” and sells and distributes the same throughout 
several of the States of the United States. 

(7) Respondent James H. Billington Co., Inc., is a corporation 
organized and existing under the laws of the State of Pennsylvania, 
with its principal cffice and place of business located at 1533 North 
Randolph Street in the city of Philadelphia, Pa. It manufactures 
“the products” and sells and distributes the same throughout several 
of the States of the United States. 

(8) Respondents Lloyd W. Street, Ernest M. Bowen, Harry G. 
Hunter, and Bert T. Holland, Jr., are copartners doing business as 
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Bowen-Hunter Bobbin Co., with their principal office and place of 
business located in the city of East Corinth, Vt. They manufacture 
“the products” and sell and distribute the same throughout several 
of the States of the United States. 

(9) Respondent The Dana S. Courtney Co. is a corporation or- 
ganized and existing under the laws of the State of Massachusetts, 
with its principal office and place of business located in the city of 
Chicopee, Mass. It manufactures “the products” and sells and dis- 
tributes the same throughout several of the States of the United 
States. 

(10) Respondent The David Brown Co. is a corporation organized 
and existing under the laws of the State of Massachusetts, with its 
principal office and place of business located in the city of Lawrence, 
Mass. It manufactures “the products” and sells and distributes the 
same throughout several of the States of the United States. 

(11) Respondent Lowell Shuttle Co. is a corporation organized 
and existing under the laws of the State of Massachusetts, with its 
principal office and place of business located in the city of Lowell, 
Mass. It manufactures “the products” and sells and distributes the 
same throughout several States of the United States. | 

(12) Respondents George M. Hambleton and Winston P. Hamble- 
ton are copartners doing business as New England Bobbin & Shuttle 
Co., with their principal office and place of business located in the 
city of Nashua, N. H. This partnership was organized on or about 
March 1, 1946, at which time it took over the good will and physical 
assets of a partnership operating under the same name which was 
conducted by George M. Hambleton and,Mrs. Alice E. Hambleton. 
Since said date in 1946 it has continued the business and the business 
practices formerly carried on by its predecessor. These respondents 
manufacture “the products” and sell and distribute the same through- 
out several of the States of the United States. 

(18) Respondent Walter L. Parker Bobbin & Spool Co. is a corpora- 
tion organized and existing under the laws of the State of Massachu- 
setts, with its principal office and place of business located in the city 
of Lowell, Mass. It manufactures “the products” and sells and distrib- 
utes the same throughout several of the States of the United States. 

(14) Respondent H, & P. Spool & Bobbin Co. is a corporation 
organized and existing under the laws of the State of Massachusetts, 
with its principal office and place of business located in the city of 
Lawrence, Mass. This corporation was organized in J anuary 1946 at 
which time it took over the good will and physical assets. of a business 
of the same name which was conducted by the estate of the late Herbert 
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Hambleton. Since said date in 1946 it has continued the business and 
the business practices formerly carried on by his predecessor. Said 
respondent corporation manufactures “the products” and sells and 
distributes the same throughout several of the States of the United 
States. 

(15) Respondent U.S. Bobbin & Shuttle Co. is a corporation organ- 
ized and existing under the laws of the State of Rhode Island, with its 
principal office and place of business located at 1350 Bradford Street 
in the city of Lawrence, Mass. It manufactures “the products” and 
sells and distributes the same throughout several of the States of the 
United States. 

(16) Respondent Vermont Spool & Bobbin Co. is a corporation 
organized and existing under the laws of the State of Vermont, with 
its principal office and place of business located in the city of Burling- 
ton, Vt. It manufactures “the products” and sells and distributes the 
same throughout several of the States of the United States. 

All of the respondent manufacturers described hereinbefore in sub- 
paragraphs (6) through (16), inclusive, of paragraph 1, have for a 
period of time more than 7 years last past engaged in the manutac- 
ture of “the products” or caused them to be manufactured and shipped 
for them from the respective places of manufacture to their respective 
customers located in the States of the United States other than the 
States of origin of such shipments. Each of said respondent manu- 
facturer has been, and is, in competition with one or more of the other 
respondent manufacturers in making or seeking to make sales in com- 
merce between and among the various States of the United States of 
“the products,” except insofar as competition has been hindered, les- 
sened, restricted or forestalled by the understanding, agreement, com- 
bination or conspiracy and acts, things, practices and methods done 
and carried on in pursuance thereto and in furtherance thereof as 
hereinafter set forth. 

To the extent that they act collusively and collectively or engage in 
monopolistic practices in the production, price, or sale of “the prod- 
ucts,” respondent manufacturers have been and are in a position to . 
dominate and manipulate the price quotations which are made to 
unorganized purchasers of “the products.” 

Up to and including the present time, the said respondent members 
made use of the offices and other facilities of said respondent Bobbin 
Manufacturers Association for actively advising, assisting and coop- 
erating with all members of that association in furtherance of the 
unlawful acts, things, practices, and methods hereinafter set forth. 
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Par. 2. Bobbins, spools, cones, rolls, tubes, skewers, and kindred 
products, said products as aforesaid being sometimes hereinafter des- 
ignated and referred to as “the products,” are the commodities with 
which this proceeding is concerned. These commodities are specially 
constructed for use in the spinning of yarn and the weaving of cloth. 
They are manufactured in a wide variety of sizes from well seasoned 
beech, birch, or maple rough lumber to customer specifications. They 
are therefore an important item in commerce and trade. Said respond- 
ent manufacturers manufacture substantially all “the products” pro- 
duced in the United States. 

Par. 3. For more than 7 years last past, respondent manufacturers 
acting between and among themselves, through and by means of re- 
spondent Bobbin Manufacturers Association, through and by means 
of respondents William Borassa, George G. Brown, Sr., Matthew E. 
Ward, William J. McGeough, and others, while they and others were 
acting in their official positions with respondent Bobbin Manufacturers 
Association and by other means and methods, have entered into and 
thereafter engaged in and carried out, and are still engaged in and 
carrying out, a wrongful and unlawful understanding, agreement, 
combination and conspiracy, for the purpose and with the effect of sub- 
stantially restricting, suppressing, eliminating, and frustrating actual 
and potential competition as to price, and otherwise, in the sale and dis- 
tribution of “the products” in trade and commerce between and among 
the various States of the United States. 

Par. 4. Pursuant to said understanding, agreement, combination 
and conspiracy, and in furtherance thereof, said respondents acting in 
cooperation with each other, in the manner and by the methods herein 
set forth, have done and performed, and still do and perform, among 
other acts, things, practices and methods, the following: 

1. Concertedly established, fixed and maintained prices, discounts, 
terms, and conditions of sale. 

2. Agreed to cooperate with each other in utilizing, and have cooper- 
ated with each other, and in connnection therewith have utilized the 
facilities and offices of the respondent association and respondent 
Matthew E. Ward, and other agents of respondent association, in for- 
mulating and cooperatively using “open price plans” and “reporting 
plans,” pursuant to which the various manufacturing respondents have 
advised and informed respondent Matthew E. Ward, and other agents 
of respondent association and each other concerning the intimate de- 
tails of their respective business transactions, including lists of prices 
to be quoted and charged on current and future sales transactions, 
every sale made at any variation from quoted price lists, orders received 
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monthly, which information and advice has in turn been disseminated 
by respondent Matthew E. Ward and other agents and employees of 
respondent association to and among various manufacturing respond- 
ents. 

3. Reported, filed, and exchanged and are now reporting, filing, and 
exchanging between and among themselves the intimate details of par- 
ticular transactions handled by the manufacturing respondents and 
transactions expected to be handled by the manufacturing respondents, 
including information as to prices, price lists, and price quotations. 

4. Agreed to open and did open books and other records of, the 
manufacturing respondents for examination by their common agents, 
and reported, filed and exchanged between and among the manufactur- 
ing respondents, through common agents and otherwise, information 
regarding the sales of individual manufacturing respondents, includ- 
ing the prices at which such sales were made, for the purpose and with 
the effect of securing a collective and cooperative comparison and 
consideration through common agents, and otherwise, of the prices 
at which the manufacturing respondents made sales and were making 
sales with the price quotations previously announced by the same 
manufacturing respondent. 

Par. 5. When the manufacturing respondents filed their current 
and future price lists, price quotations, and other information ex- 
plaining or modifying the same with respondent Matthew E. Ward, 
and other agents of respondent association, as a common agent, for 
distribution by him among their respective competitors, filed the in- 
timate details, including prices, of their respective sales transactions 
for similar distribution by said respondent Ward or common agent and 
agreed to open, or opened, their books and records for examination 
by their common agent for the purpose and with the effect of making 
a cooperative comparison between the prices received in actual sales 
transactions and the price lists or price quotations and explanations 
or modifications of the-same previously filed and distributed through 
said respondent Ward or other agents as their common agent, there 
existed under such circumstances an agreement, understanding, or 
meeting of the minds of the manufacturing respondents that they 
would and should adhere to the same price lists or price quotations 
and explanations or modifications of the same so filed and distributed 
until and unless notice of intention to depart therefrom was given to 
their competitors by similar filing and distribution of other and differ- 
ent price lists or price quotations, explanations or modifications of the 


same. 
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Par. 6. The acts and practices of the respondents as herein alleged 


are all and singly to the prejudice of the public; have a dangerous i 
tendency to and have actually hindered and prevented price competi- || 


tion between and among the respondents in the sale of “the products” 


and each of them, in commerce within the intent and meaning of the \ 
Federal Trade Commission Act; have placed in respondents the power I) 
to control and enhance prices on said products; have unreasonably re- | 


strained such commerce in said products, and constitutes unfair acts, 
practices and methods of competition in commerce within the intent 


and meaning of the Federal Trade Commission Act and in violation |] 


of said law. 
Report, FInpiIn@s As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 18, 1948, issued and subse- 
quently served upon the respondents named in the caption hereof its 
complaint in this proceeding, charging said respondents with the use 
of unfair methods of competition in commerce in violation of the pro- 
visions of that act. On June 29, 1948, the respondents filed their joint 


answer to said complaint in which they admitted, with certain excep- _ 


tions, all of the material allegations of fact set forth therein, waived 
all hearings as to said, facts, and consented that the Commission may, 
without the taking of evidence and without further procedure, make 
its findings as to the facts, including inferences which it may draw 
from the facts admitted, and issue and serve upon the respondents an, 
order to cease and desist from the acts, practices, and methods alleged 
in the complaint to be in violation of law. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission upon the complaint, the answer thereto and a 
memorandum proposing disposition of the case, filed by counsel in sup- 
port of the complaint; and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings, 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1.(a@) Respondent Bobbin Manufacturers Association, 
hereinafter sometimes referred to as “respondent association,” is an 
unincorporated trade association, with its offices and principal place of 
business located at 80 State Street, in the city of Boston, State of 
Massachusetts. Said respondent was formed in 1932 to promote the 
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mutual interests of its members, and since that time has included 
among its membership manufacturers of bobbins, spools, cones, rolls, 
tubes, skewers, and kindred products. The membership in said asso- 
ciation has included respondents American Bobbin Co. (named in the 
complaint as American Bobbin Company), Jas. H. Billington Co. 
(named in the complaint as James H. Billington Company, Inc.), 
Lloyd W. Sweet (named in the complaint as Lloyd W. Street), Ernest 
M. Bowen, Harry G. Hunter, and Bert T. Holland, Jr., copartners do- 
ing business as Bowen-Hunter Bobbin Co., The Dana S. Courtney Co., 
The David Brown Co., Lowell Shuttle Co., George M. Hambleton-and 
Winston P. Hambleton, copartners doing business as New England 
Bobbin & Shuttle Co., Walter L. Parker Bobbin & Spool Co., H. & P. 
Spool & Bobbin Co., U.S. Bobbin & Shuttle Co., and Vermont Spool & 
Bobbin Co. (named in the complaint as Vermont Spool & Bobbin 
Company). 

(6) Respondent William Bourassa (named in the complaint as 
William Borassa) is president and a member of the executive com- 
mittee of the respondent association, and as such during the 7 years 
last past he has participated in directing the affairs of said, association. 
This respondent is also general manager and assistant treasurer of 
respondent American Bobbin Co. 

(c) Respondent George G. Brown, Sr., during the 7 years last past, 
has been vice president and a member of the executive committee of 
the respondent association. This respondent is also treasurer of 
respondent The David Brown Co. 

(d) Respondent Matthew E. Ward, since April 10, 1947, has been 
secretary of respondent association. He succeeded one Campbell 
Bosson, who previously served as secretary-treasurer of the associa- 
tion, having been employed by it on or about July 1, 1940. Campbell 
Bosson had succeeded one George L. Sawyer, who served as secretary 
of respondent association from the time of its formation in 1982. 

(e) Respondent William J. McGeough, during the 7 years last past, 
has been a member of the executive committee of the respondent associ- 
ation. This respondent is also president of respondent U. S. Bobbin 
& Shuttle Co. 

Par. 2. (a) Respondent American Bobbin Co. is a corporation 
organized and existing under and by virtue of the laws of the State of 
Maine, with its office and principal place of business located at 47 
Whipple Street, in the city of Lewiston, State of Maine. This re- 
spondent was organized in 1945, at which time it took over the good 
will and physical assets of a Rhode Island corporation of the same 
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name, which had been organized in 1920. Since 1945, American Bob- 
bin Co. has continued the business and the business practices formerly 
carried on by its predecessor. 

(6) Respondent Jas. H. Billington Co. is a corporation organized 
and existing under and by virtue of the laws of the State of Pennsyl- 
vania, with its office and principal place of business located at 1533 
North Randolph Street, in the city of Philadelphia, State of Pennsyl- 
-vania. 

(c) Respondents Lloyd W. Sweet, Ernest M. Bowen, Harry G. 
Hunter, and Bert T. Holland, Jr., are copartners doing business as 
Bowen-Hunter Bobbin Co., with their office and principal place of 
business located in the city of East Corinth, State of Vermont. 

(d) Respondent The Dana S. Courtney Co. is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Massachusetts, with its office and principal place of business located 
in the city of Chicopee, State of Massachusetts. 

(e) Respondent The David Brown Co. is a corporation organized 
and existing under and by virtue of the laws of the State of Massa- 
chusetts, with its office and principal place of business located in the 
city of Lawrence, State of Massachusetts. 

(7) Respondent Lowell Shuttle Co. is a corporation organized and 
existing under and by virtue of the laws of the State of Massachusetts, 
with its office and principal place of business located in the city of 
Lowell, State of Massachusetts. 

(g) Respondents George M. Hambleton and Winston P. Hamble- 
ton are copartners doing business as New England Bobbin & Shuttle 
Co. with their office and principal place of business located in the 
city of Nashua, State of New Hampshire. This partnership was or- 
ganized on or about March 1, 1946, at which time it took over the good 
will and physical assets of a partnership operating under the same 
name composed of George M. Hambleton and Mrs. Alice E. Hamble- 
ton. Since March 1, 1946, these respondents have continued the busi- 
ness and business practices formerly carried on by their predecessors. 

(i) Respondent Walter L. Parker Bobbin & Spool Co. is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of Massachusetts, with its office and principal place of business 
located in the city of Lowell, State of Massachusetts. 

(2) Respondent H. & P. Spool & Bobbin Co. is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Massachusetts, with its office and principal place of business located in 
the city of Lawrence, State of Massachusetts. This respondent was 
organized in January 1946, at which time it took over the good will 
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and physical assets of a business being operated under the same name 
by the estate of the late Herbert Hambleton. Since said date in 1946, 
H. & P. Spool & Bobbin Co. has continued the business and the business 
practices formerly carried on by its predecessor. 

(7) Respondent U. 8S. Bobbin & Shuttle Co. is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Rhode Island, with its office and principal place of business located 
at 1350 Bradford Street, in the city of Lawrence, State of 
Massachusetts. 

(k) Respondent Vermont Spool & Bobbin Co. is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Vermont, with its office and principal place of business located in the 
city of Burlington, State of Vermont. 

Par. 3. All of the respondents named in paragraph 2, subparagraphs 
(a) to (#), inclusive, hereinafter sometimes referred to as “respondent 
manufacturers,” for a period of more than 7 years last past, have been 
and are now engaged in the manufacture and in the sale and dis- 
tribution of bobbins, spools, cones, rolls, tubes, skewers, and kindred 
products. In the course and conduct of their respective businesses, 
said respondent manufacturers cause such products, when sold, to be 
shipped from their respective places of business to the purchasers 
thereof located in various States of the United States other than the 
States of origin of such shipments. Said respondent manufacturers 
maintain, and at all times mentioned herein have maintained, a con- 
stant course of trade in said products in commerce among and between 
the various States of the United States and in the District of 
Columbia. 

Except insofar as competition between and among said respondent 
manufacturers has been hindered, lessened, restricted, or forestalled 
by the understanding, agreement, combination, or conspiracy, and 
the acts, things, practices, and methods done and carried out pursuant 
thereto and in furtherance thereof, as hereinafter found, each of said 
respondent manufacturers has been and is in competition with one 
or more of the other respondent manufacturers in making or seeking 
to make sales in commerce of the products it manufactures. 

Par. 4. Bobbins, spools, cones, rolls, tubes, skewers, and kindred 
products are especially constructed for use in the spinning of yarn 
and the weaving of cloth. These products are manufactured in a 
wide variety of sizes from well-seasoned beech, birch, or maple rough 
lumber to customer specifications. They are therefore an important 
item of commerce and trade. A very substantial portion of all of such 
products manufactured in the United States are produced by the re- 
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spondent manufacturers. To the extent that they act collusively or 
collectively, or engage in monopolistic practices in the production, 
pricing, or sale of these products, the respondent manufacturers have 
been Ae are in a position to dominate and manipulate the price 
quotations which are made to unorganized purchasers of a substantial 
portion of said products. 

Par. 5. The respondent manufacturers have made use of the offices 
and other facilities of the respondent association for actively advising, 
assisting, and cooperating with all members of said respondent asso- 
ciation in furtherance of the unlawful acts, things, practices, and 
methods hereinafter found. 

Par. 6. More than 7 years prior to 1947, the respondent manufac- 
turers, acting between and among themselves and through and by 
means of the respondent association and its officers and employees, and 
by other means, entered into and they thereafter engaged in and 
carried out a wrongful and unlawful understanding, agreement, com- 
bination, and conspiracy for the purpose and with the effect of sub- 
stantially restricting, suppressing, eliminating, and frustrating actual 
and potential competition as to prices and otherwise in the sale and 
distribution of the products herein described in trade and commerce 
between and among the various States of the United States. Pursuant 
to and in furtherance of said understanding, agreement, combination, 
and conspiracy, said respondents, acting in cooperation with each 
other in the manner and by the methods herein set forth, have done 
and performed, among others, the following acts, things, practices, 
and methods: 

(a) They concertedly established, fixed, and maintained prices, dis- 
counts, terms and conditions of sale for bobbins, spools, cones, rolls, 
skewers, and kindred products; 

(b). They agreed to cooperate and did cooperate with each other in 
utilizing, and have utilized, the facilities and offices of the respondent 
association and officers and agents of said association in formulating 
and cooperatively using “open price plans” and “reporting plans,” 
pursuant to which individual respondent manufacturers have ad- 
vised and informed agents of respondent association and each other 
concerning the intimate details of their respective business transac- 
tions, including lists of prices to be quoted and charged on current 
and future sales transactions, every sale made at any variation from 
quoted price lists, and orders received monthly, which information 
and advice has been in turn disseminated by such agents and em- 
ployees of respondent association to and among the various 
manufacturers ; 
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(ec) They reported, filed, and exchanged between and among them- 
selves the intimate details of particular transactions handled by the 
respondent manufacturers and transactions expected to be handled by 
said respondent manufacturers, including information as to prices, 
price lists, and price quotations; and 

(d) They agreed to open and did open their books and other records 
for examination by their common.agents and reported, filed and ex- 
changed between and among themselves, through common agents and 
otherwise, information regarding the sales of individual respondent 
manufacturers, including the prices at which such sales were made, 
for the purpose and with the effect of securing a collective and coopera- 
tive comparison through common agents and otherwise of the prices 
at which the respondent manufacturers made sales and were making 
sales with the price quotations previously announced by the same 
respondent manufacturers. 

Par. 7. The capacity, tendency, and effect of the understanding, 
agreement, combination, and conspiracy entered into and carried out 
by the respondents named herein in the manner aforesaid, and the 
acts and practices done and performed pursuant thereto and in 
furtherance thereof, as set out herein, have been to substantially 
lessen, restrict, restrain and suppress competition and among the re- 
spondent manufacturers in the manufacture and in the pricing, sale 
and distribution of their products in commerce within the intent and 
meaning of section 5 of the Federal Trade Commission Act; to unrea- 
sonably restrict and restrain trade and commerce in said products; 
and to empower and enable the respondents to control the market 
and enhance the prices of said products above the prices which would 
prevail under a condition of natural, normal and free competition 
among the respondent manufacturers. 


CONCLUSION 


The acts and practices of the respondents herein found are all to 
the prejudice and injury of the public and of competitors of the 
respondent manufacturers and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the joint answer of 
the respondents, in which answer the respondents admit, with certain 
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exceptions, all of the material allegations of fact set forth in said 
complaint and state that they waive all intervening procedure and 
further hearings as to said facts; and the Commission, having made 
its findings as to the facts and its conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the corporate respondents American Bobbin Co., 
Jas. H. Billington Co., The Dana S. Courtney Co., The David Brown 
Co., Lowell Shuttle Co., Walter L. Parker Bobbin & Spool Co., H. & P. 
Spool & Bobbin Co., U. S. Bobbin & Shuttle Co., and Vermont Spool & 
Bobbin Co., and their officers, and Lloyd W. Sweet, Ernest M. Bowen, 
Harry G. Hunter and Bert T. Holland, Jr., individually, and as co- 
partners doing business as Bowen-Hunter Bobbin Co., George M. 
Hambleton and Winston P. Hambleton, individually, and as copart- 
ners doing business as New England Bobbin & Shuttle Co., and said 
respective respondents’ agents, representatives and employees, in or 
in connection with the offering for sale, sale or distribution in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act,. 
of bobbins, spools, cones, rolls, tubes, skewers, and kindred products, 
do forthwith cease and desist from eritering into, continuing, cooperat- 
ing in or carrying out any planned common course of action, under- 
standing, agreement, combination or conspiracy, between or among 
any two or more of said respondents, or between any one or more of 
said respondents and others not parties hereto, to do or perform any 
of the following acts, practices or things: 

1. Establishing, fixing, or maintaining prices, terms or conditions 
of sale for said products, or adhering to or promising to adhere to any 
price, terms, or conditions of sale so established, fixed, or maintained. 

2. Holding or participating in any meeting, discussing, or exchange 
of information among themselves or under the auspices of the Bobbin 
Manufacturers Association, or any of its officers or employees, or any 
other medium or central agency, for the purpose of discussing or with 
the effect of planning or devising methods of fixing, establishing, or 
maintaining prices, terms, or conditions of sale for said products. 

3. Exchanging, distributing, or relaying among themselves, or any 
of them, or through the Bobbin Manufacturers Association, or any of 
its oflicers or employees, or any other medium or central agency, price 
lists or other information showing current, or future prices, terms, or 
conditions of sale for said products. 

4. Exchanging, distributing, or relaying among themselves, or any 
of them, or through the Bobbin Manufacturers Association, or any of 
its officers or employees, information concerning prices charged par- 
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ticular customers, or information concerning orders received monthly 
for said products, where the identity of the manufacturer, seller, or 
purchaser may be determined through such information, and which 
has the capacity or tendency of aiding and securing compliance with 
announced prices, terms or conditions of sale for said products. 

5. Expressly or impliedly subscribing to, or carrying out, any past, 
presently existing or new agreement to establish, maintain, or continue 
any plan for the purpose or with the effect of informing or advising 
any of the respondent manufacturers, or any other manufacturer of 
bobbins, spools, cones, rolls, tubes, skewers, and kindred products, as 
to prices, terms, or conditions of sale at or upon which any respondent 
manufacturer or other seller of such products, expects to make a sale 
or sales thereof. 

6. Formulating, establishing, putting into operation, continuing, 
or using in any way any “open price plan” or “reporting plan” which 
has the tendency or effect of depriving the public of any benefit of com- 
petition in price between and among the respondent manufacturers, 
or between any of them and any other manufacturer or seller of bob- 
bins, spools, cones, rolls, tubes, skewers, and kindred products. 

7. Authorizing or permitting the examination of their books or 
other records by any agent of the respondents, or any of them, to permit 
er make possible a collective or cooperative consideration through 
any common agent of the prices at which any given respondent manu- 
facturer has made sales, is currently making sales, or expects to make 
sales, and a comparison of the prices at which such sales are made, or 
will be made, with the price quotations previously announced by such 
respondent manufacturers. 

8. Formulating or putting into operation any other plan or prac- 
tice which has the purpose or the tendency or effect of fixing prices 
for the products manufactured by the respondent manufacturers or 
of otherwise restricting, restraining, or eliminating competition in 
the sale and distribution of such products. 

9, Employing or utilizing the Bobbin Manufacturers Association, 
or any of its officers or employees, or any other medium or central 
agency, as an instrument, vehicle or aid in performing or doing any 
of the acts or practices prohibited by this order. 

It is further ordered, That the respondent Bobbin Manufacturers 
Association, and its officers, and the respondents William Bourassa, 

George G. Brown, Sr., Matthew E. Ward, and William J. McGeough, 
and said respondents’ agents, representatives, and employees, do forth- 
with cease and desist from knowingly aiding, assisting, advising, or 
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cooperating with the aforesaid respondents, or any of them, in per- 
forming any of the acts or practices or doing any of the things pro- 
hibited in paragraphs numbered 1 to 9, inclusive, of this order. 

It is further ordered, That each of the respondents shall, within 60 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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SAUL FEHLDEN TRADING AS FEDERAL CHEMICAL 
MANUFACTURING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5627. Complaint, Dec. 15, 1948—Decision, Mar. 21, 1949 


When a product is designated or advertised as an “antifreeze” preparation, a sub- 
stantial portion of the public associates it with those long-used and dependable 
“antifreeze” solutions designed to protect gasoline engines from damage that 
might be caused by freezing of the content of the cooling systems, which have 
proven effective without resulting in damage to the cooling systems or to 
the engines, and believes not only that a preparation thus designated will 
prevent freezing, but may be used without harm to the engines or to the 
cooling system. 


Liquid solutions with a calcium chloride base, designed and used as antifreeze 
solutions have highly injurious effects on the component parts of the cooling 
and ignition systems of gasoline engines, and will seriously corrode the 
cylinder block, water pump, radiator and especially any aluminum parts such 
as cylinder heads, thereby causing partial or complete stoppage of water 
passages in the radiator, with consequent overheating. Such solutions also 
have a great tendency to “creep” and may get into engine cylinders, in which 
event they may cause serious damage or may even completely ruin the engines. — 


Where an individual engaged in the interstate sale and distribution of a so-called 
antifreeze preparation with a calcium chloride base; designated as “Polar 
Zone,” and recommended for use in the cooling systems of gasoline engines ; 

(a) Falsely represented that his said product would prevent freezing in the 
cooling system without harm to engines, radiators, or hose connections ; would 
prevent rust and corrosion in any part of the engines and in the cooling sys- 
tems; and would not clog the passages of the latter; and 

(b) Represented through use of the term “antifreeze” to designate and describe 
his said product, that it was an effective antifreeze preparation ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public with respect to the nature, value, effectiveness, and safety of the 
product, and with tendency and capacity so to do, and thereby cause such 
public to purchase substantial quantities of the product: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. Henry P. Alden, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Joseph Kolodny, of Baltimore, Md., for respondent. 
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Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Saul Fehlden, an 
individual trading as Federal Chemical Manufacturing Co., herein- 
after referred to as respondent, has violated the provisions of said act 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapy 1. Respondent, Saul Fehlden, is an individual trading 
as Federal Chemical Manufacturing Co., whose office and principal 
place of business is located at 708 West North Avenue, Baltimore, Md., 
and whose manufacturing plant is located at 1719 Lamont Avenue, 
Baltimore, Md. A 

Par. 2. The respondent is now and for several months last past has 
been engaged in the sale and distribution of a solution called “Polar 
Zone,” intended to protect gasoline engines from damage that might 
be caused by the freezing of the contents of the cooling systems of 
such engines during cold weather. 

In the course and conduct of such business, respondent causes his 
said product, when sold, to be transported from his place of business 
in the State of Maryland to purchasers thereof located in various other 
States of the United States and in the District of Columbia. Re- 
spondent maintains, and at all times mentioned herein has maintained, 
a course of trade in said product in commerce among and between the 
various States of the United States and the District of Columbia. His 
volume of business in such commerce is substantial. 

Par. 8. In the course and conduct of his aforesaid business and for 
the purpose of inducing the purchase of his said product in com- 
merce, the respondent, subsequent to March 21, 1938, has made and 
is now making certain false, deceptive, and misleading representations 
regarding the value of his said product and the results to be obtained 
from its use, by means of labels attached to the containers in which 
said product is shipped and by various other means. Typical repre- 
sentations on the labels affixed to the containers of the product are 
as follows: 


FEDERAL CHEMICAL MANUFACTURING CO. dol 


549 Complaint 


POLAR 
ZONE 
(Pictorial representation of two walruses and ice) 
ANTI-FREEZE 
PERMANENT TYPE 
WILL NOT BOIL AWAY 
PREVENTS RUST AND CORROSION 


POLAR ZONE 
PERMANENT 
ANTI-FREEZE 


Made with Ethylene Glycol 


Contains no glycerin 
ethanol or methanol 
(denatured or wood alcohol) 


NON-INFLAMMABLE 
NON-VOLATILE 
NO UNPLEASANT 
ODORS 


GUARANTEE 


IF USED ACCORDING TO INSTRUCTIONS 
ON CAN, POLAR ZONE ANTI-FREEZE IS 
GUARANTEED: 


To protect the cooling system 
from freezing. 


To be harmless to the engine, 
radiator, hoses and finish of your car. 


To prevent further rust or corrosion. 
Not to evaporate or burn. 

Not to clog passages. 

TO BE AS HARMLESS AS 
WATER IN ANY SYSTEM. 


POLAR ZONE 
PERMANENT 
ANTI-FREEZE 


ONE FILLING LASTS ALL WINTER 
CAUTION: DO NOT DRINK 
DO NOT USE THIS CAN FOR FOOD OR BEVERAGES 


The cooling system of your car should be leak-proof, and in normal operating 
condition before adding antifreeze. Be sure all hose connections are tight. 
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Par. 4. Through the use of the statements and representations above 
set forth and others similar thereto not specifically set out herein, 
respondent has represented directly and by implication that his prod- 
uct “Polar Zone” prevents freezing in the cooling systems of gasoline 
engines without harm to the engine, radiator, or hose connection ; that 
it will prevent rust or corrosion in any part of the engine or cooling 
system and will not clog the passages of the cooling system. 

Par. 5. The foregoing representations are false, deceptive, and mis- 
leading. Respondent’s product is not harmless to gasoline engines or 
the cooling systems thereof. It will not prevent rust or corrosion 
and it will clog the passages of the cooling system. In truth and in fact 
respondent’s product is a liquid solution having a calcium chloride 
base. Such liquid solutions have highly injurious effects on the compo- 
nent parts of the cooling and ignition systems of gasoline engines 
and will cause serious corrosion of the cylinder block, water pump, 
radiator, and especially of any aluminum parts, such as cylinder heads. 
The corrosion products resulting from the use of such solutions will 
cause partial or complete stoppage of water passages in the radiator 
with ponseduent overheating. Also, such solutions have a great tend- 
ency to “ creep’ > and may get into the engine cylinders where they will 
cause serious damage or even completely ruin the engine. 

Par. 6. For many years there have been on the market and sold to 
the purchasing public throughout the United States, solutions which 
protect gasoline engines from damage that might be caused by the 
freezing of the contents of the cooling systems of such engines during 
cold weather. These solutions are generally known as “Anti-Freeze” 
and have proven dependable in protecting the engines from the effect 
of cold without causing any other damage. Respondent’s representa- 
tion that his product is an “antifreeze,” is itself misleading. When 
such a product is so represented, a substantial portion of the purchas- 
ing public believes that it may be used without harm to the engine 
or cooling system thereof. 

Par. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading representations has the tendency and capacity to, and 
does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such representations 
are true and induces and has induced members of the public to pur- 
chase substantial quantities of respondent's product as a result of 
such belief. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and constitute unfair. and 
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deceptive ‘acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Revort, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 15, 1948, issued and 
subsequently served its complaint in this proceeding upon the respond- 
ent, Saul Fehlden, an individual trading as Federal Chemical Manu- 
facturing Co., charging said respondent with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that.act. On January 11, 1949, the respondent filed his answer to 
the complaint in which he admitted in part and denied in part the 
allegations thereof. On February 23, 1949, said respondent filed with 
the Commission a motion for permission to withdraw the aforesaid 
answer and in lieu thereof to substitute an answer, dated February 
21, 1949, in which he admitted all of the material allegations of fact 
set forth in the complaint and waived all intervening procedure and 
further hearings as to said facts, and this motion was subsequently 
allowed and the substitute answer was received. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission upon the complaint and said substitute answer ; 
and the Commission, having duty considered the matter and being 
now fully advised in the premises, finds that the proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Saul Fehlden, is an individual trad- 
ing as Federal Chemical Manufacturing Co., with his office and prin- 
cipal place of business located at 708 West North Avenue, and his 
manufacturing plant located at 1719 Lamont Avenue, both in the city 
of Baltimore, State of Maryland. 

Par. 2. The respondent is now, and for several months last past 
has been, engaged in the sale of a so-called antifreeze preparation 
designated by him as “Polar Zone,” recommended for use in the cool- 
ing systems of gasoline engines. The respondent causes this product, 
when sold, to be transported from his place of business in the State 
of Maryland to purchasers thereof located in various other States of 
the United States and in the District of Columbia, and at all times 
mentioned herein he has maintained a course of trade in said product 
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in commerce among and between the various States of the United 
States and in the District of Columbia. The respondent’s volume of 
business in this product is substantial. 

Par. 3. In the course and conduct of his business, and for the pur- 
pose of inducing the purchase of said product in commerce, the re- 
spondent, since March 21, 1938, has made, and is now making, a num- 
ber of advertising representations concerning the value of said product 
and the results to be obtained from its use. Said representations have 
been and are now being made on labels attached to the containers in 
which the product is shipped, and by various other means. Typical 
of the statements containing such representations made on the labels 
affixed to the containers of the product are the following: 


POLAR 
ZONE 
(Pictorial representation of two walruses on ice) 
ANTI-FREDZE 
PERMANENT TYPE 
WILL NOT BOIL AWAY 
PREVENTS RUST AND CORROSION 


POLAR ZONE 
PERMANENT 
ANTI-FREEZE 


Made with Ethylene Glycol 


Contains no glycerin 
ethanol or methanol 
(denatured or wood alcohol) 


NON-INFLAMMABLE 
NON-VOLATILE 
NO UNPLEASANT 
ODORS 


GUARANTEE 


IF USED ACCORDING TO INSTRUCTIONS) 
ON CAN, POLAR ZONH ANTI-FREERZE IS 
GUARANTEED : 


To protect the cooling system 
from freezing. 


To be harmless to the engine, 
radiator, hoses and finish of 
your car. 


To prevent further rust or corrosion. 
Not to evaporate or burn. 
Not to clog passages. 
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TO BE AS HARMLESS AS 
WATER IN ANY SYSTEM. 


POLAR ZONE 
PERMANENT 
ANTI-FREDZE 


ONE FILLING LASTS ALL WINTER 
-CAUTION: DO NOT DRINK 


DO NOT USE THIS CAN FOR FOOD 
OR BEVERAGES 


The cooling system of your car should be 
leak-proof, and in normal operating con- 
dition before adding anti-freeze. Be sure 
all hose connections are tight. 


Par. 4. Through the use of these statements and representations, 
and others similar thereto, the respondent has represented, and now 
represents, directly or by implication, that his product “Polar Zone” 
prevents freezing in the cooling systems of gasoline engines without 
harm to such engines to the radiators or hose connections; that. it 
will prevent rust and corrosion in any part of the engines and in the 
cooling systems; and that it will not clog the passages of the cooling 
systems. 

Par. 5. The respondent’s product is a liquid solution having a 
calcium chloride base. Such liquid solutions have highly injurious 
effects on the component parts of the cooling and ignition systems of 
gasoline engines, and will cause serious corrosion of the cylinder block, 
water pump, radiator, and especially of any aluminum parts, such as 
cylinder heads. The corrosion resulting from the use of such solutions 
will cause partial or complete stoppage of water passages in the radi- 
ators with the consequent overheating of the engines. Such solu- 
tion's also have a great tendency to “creep” and may get into engine 
cylinders, in which event they cause serious damage or may even 
completely ruin the engines. 

The Commission therefore finds that the representations made by 
the respondent concerning the value of his product and the results to 
be obtained from its use were and are false, erroneous, and misleading. 
The product will not prevent freezing in the cooling systems of gaso- 
line engines without harm to such engines and to the radiators and 
hose connections. It will not prevent rust or corrosion in the engines 
or cooling systems, but, on the contrary, will actually cause corrosion 
of many of the parts; and, as set forth above, the corrosion caused by 
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the product will clog the passages of the cooling systems of the engines 
in which it is used. ; 

Par. 6. For many years there have been on the market and sold 
to the public throughout the United States certain preparations gen- 
erally known as “antifreeze” solutions which are designed to protect 
gasoline engines from damage that might be caused by freezing of 
the contents of the cooling systems of such engines. ‘These prepara- 
tions have proven effective and dependable for that purpose, and their 
use does not result in damage to the cooling systems or to the engines 
in which they are used. When a product is designated or advertised 
as an “antifreeze” preparation, a substantial portion of the public 
associates it with these long-used, dependable products and believes 
not only that it will prevent the contents of the cooling systems of 
gasoline engines from freezing but also that it may be used without 
harm to the engines or to the cooling systems thereof. The Com- 
mission therefore finds that the respondent’s use of the term “Anti- 
Freeze” to designate and describe his product was and is itself 
misleading. 

Par. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading representations, including the use of the term “Anti- 
Freeze,” as aforesaid, has had, and still has, the tendency and capacity 
to, and does, mislead and deceive a substantial portion of the pur- 
chasing public with respect to the nature, value, effectiveness, and 
safety of the respondent’s product, and the tendency and capacity to 
cause such portion of the public to purchase substantial quantities of 
said product as a result of the erroneous and mistaken belief so 
engendered. 

CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice of the public and constitute unfair and deceptive ‘acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the respondents sub- 
stitute answer thereto, in which answer he admitted all of the material 
allegations of fact set forth,in said complaint and waived all inter- 
vening procedure and further hearings as to said facts; and the Com- 
mission having made its findings as to the facts and its conclusion that, 
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the respondent has violated the provisions of the Federal Trade Com- 
mission Act: 

It is ordered, That the respondent, Saul Fehlden, individually and 
trading as Federal Chemical Manufacturing Co., or trading under 
any other name, and his agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with the 
offering for sale, sale or distribution in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of the respondent’s 
product designated “Polar Zone,” or any other product of substantially 
similar composition or properties, do forthwith cease and desist from: 

1. Using the term “Anti-Freeze,” or any other term of similar im- 
port, to designate, describe, or refer to said product ; or otherwise repre- 
senting, directly or by implication, that said product is an effective 
antifreeze preparation. 

2. Representing, directly or by implication, that said product is safe 
or dependable for use in gasoline engines. 

3. Representing, directly or by implication, that said product will 
not cause harm or damage to gasoline engines or to the cooling sys- 
tems, radiators, or hose conections of such engines. 

4, Representing, directly or by implication, that said product will 
protect gasoline engines or the cooling systems thereof against rust 
or corrosion. 

5. Representing, directly or by implication, that said product will 
not clog the passages in the cooling systems of gasoline engines. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In THe Marrer or 


ADOLFO ENRIQUE BESOSA 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5590. Complaint, Oct. 1, 1948—Decision Mar. 22, 1949 


Where an individual engaged in the sale and distribution to purchasers in 
other States and in Central and South America, of a medicinal prep- 
aration designed as “Becker’s Pills’ and ‘“Pastillas de Becker’ which 
he offered to aid in counteracting the consequences of excessive use of 
liquor; through advertisements in Spanish in certain San Antonio and 
Los Angeles papers, and otherwise— 

(a) Falsely represented that said product, used as directed, would counter- 
act or beneficially affect damage to the kidneys resulting from the ex- 
cessive use of alcohol; restore the normal function of the kidneys and 
bladder and stimulate said organs in a natural manner; and would 
relieve and correct conditions such as swollen ankles, pains in the re- 
gions of the back and waist, burning sensations in the uretha and scanty 
and too frequent urination; and that use thereof constituted a competent 
and effective treatment for every disease or disorder of the kidneys or bladder ; 
and 

(0) Failed to reveal facts which were material in the light of such represen- 
tations or w'th respect to the consequences which might result from the 
use of his said-product under prescribed or usual conditions in that 
the juniper oil contained therein would irritate normal kidneys and use 
thereof should never be undertaken when the kidneys are diseased in 
view of the serious injury which may result; use of digitalis and squill, 
which act as powerful heart stimulants and tend to accumulate in the 
body, may lead to serious injury to the heart and circulatory system; 
and said drugs in the amount supplied by such product, taken as directed, 
Should only be used at the discretion and under the supervision of a 
qualified physician ; 

With effect of misleading a substantial portion of the purchasing public into 
the erroneous belief that such representations were true, and that use 
of said preparation was safe and harmless, and with tendency and capacity 
so to do, and to induce said public by reason of said erroneous beliefs to pur- 
chase substantial quantities of his said product: 

Held that such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Myr. Charles 8S. Cox for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Roderal 
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Trade Commission, having reason to believe that Adolfo Enrique 
Besosa, an individual hereinafter referred to as respondent, has vio- 
lated the provisions of the said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrarn 1. Adolfo Enrique Besosa is an individual doing busi- 
ness and trading as A. E. Besosa Co. and The Becker Medicine Co., 
with his office and principal place of business at 88 Front Street, New 
York 5, N. Y. é 

Par. 2. Respondent is now and has been for more than 5 years last 
past, engaged in the business of selling and distributing a drug 
product as “drug” is defined in the Federal Trade Commission Act. 

The designation used by respondent for the said product and the 
formula and directions for use thereof, are as follows: 


Designation: Becker's Pills 


Formula: 
Extr. Asparagus Seed__-------+------------~------------- Y% er. 
Bixee IS UChU ee Pe ee ee eS SEE Se ees See 34 er. 
Saui lets = pes telor es} gees ee a see ee Ye er. 
BEixtr. Digitalis___._--=2—__=_ _—-_-— ___—____-_~_-_=—______— yy gr. 
Podophyllin___-__-_------------------------------------- Wo gr. 
Potassium nitrate___-_______-_-------------- ee ee 1 gr. 
Juniper Ole. === nn Y% min. 

Directions: 


For adults, four (4) tablets a day, that is, one (1) after each meal 
and one (1) on retiring for the night. For children between 12 and 
16 years of age, two (2) tablets a day, also after meals, one (1) in the 
morning and one (1) in the evening. 

Before commencing to take Becker’s pills ( stimulant diuretic for the 
kidneys) it is desirable to have the bowels acting regularly. Take 
one or two Becker’s DEL-OGAR tablets the night before, and the fol- 
lowing day commence with Becker’s pills. 

Avoid or eat very little meats, sweets and highly seasoned foods. 
Avoid or take very little tea, coffee and especially liquors and all kinds 
of drinks containing alcohol. 


Respondent causes his said product, when sold, to be transported 
from his aforesaid place of business in New York to purchasers thereof 
located in various other States of the United States and from the 
United States and in Central and South America. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in his said product in commerce among and between the various 
States of the United States and between the United States and Central 
and South America. 
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Par. 3. In the course and conduct of his said business, respondent, 
subsequent to March 21, 1938, has disseminated and caused the dissemi- 
nation of certa n advertisements concerning his said product by the 
United States mails and by various means in commerce as “commerce” 
is defined in the Federal Trade Commission Act, including but not 
limited to, advertisements inserted in the newspaper La Prensa pub- 
lished in San Antonio, Tex., in the issues of June 13, 1943; October 
17, 1943; March 8, 1946; June 30, 1946; October 27, 1946; December 
15, 1946; and in the newspaper La Opinion published in Los Angeles, 
Calif., in the issues of March 24, 1946, and August 11, 1946, and by 
other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act; and respondent has disseminated and caused 
the dissemination of, advertisements concerning his said product by 
various means, including, but not limited to the advertisements re- 
ferred to above, for the purpose of inducing, and which were likely to 
induce, directly or indirectly, the purchase of his said product in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Par. 4. The advertisements in the aforesaid newspapers are printed 
in the Spanish language. The English translations are as follows: 


Lapiges.—Do not permit that your husbands, sons, brothers, make excessive 
use of liquor. Alcohol is an enemy of humankind, an ally of death.’ Liquors 
and alcoholic drinks hurt the kidneys and interrupt their function, at times with 
fatal consequences. Persons who take liquor in excess ought to also take Pastillas 
de Becker to help their kidneys and to offset as far as possible the harm caused 
by alcohol. 

UretHra.—Ardor in the Urethra when making water; to make it with diffi- 
culty; to get up nights, pain in the region of the back and waist, are sometimes 
signs that something is wrong with the kidneys, that it is time to stimulate them 
or “oil” them, same as any other machinery is oiled. And to stimulate the 
action of the kidneys and give them the help they need, we recommend Pastillas de 
Becker, the antique and accredited diuretic. 

ATTack.—Attack in time any disorder or obstruction of the normal functions 
of the kidneys and bladder. Attack them with a good diuretic remedy that 
will contribute to stimulate and re-establish said functions ; a remedy known and 
accredited such as Pastillas de Becker, manufactured for the last 30 years. 
Ardor in the urethra; getting up nights; a sensitive back; a slight Swelling 
around the ankles are signs that the hour to attack has arrived. 

Arpor.—Ardor in the urethra is at times a sign of irritation of the bladder 
and urinary passage and this condition must be attended to before it gets worse. 
Wor these cases of ardor when urinating, getting up nights, sensitive back, etc., 
the public of the 3 Americas has made use for the last 30 years of the accredited 
Pastillas de Becker. There must be a reason. 380 years is one third of a century. 


Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set.forth, and others similar 
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thereto, not specifically set out herein, respondent represented that the 
use of the product, as directed, will counteract or beneficially affect 
damage to the kidneys resulting from the excessive use of alcohol; will 
restore the normal functions of the kidneys and bladder and will stimu- 
late these organs to act in a natural manner; will relieve and correct 
conditions such as swollen ankles, pains in the regions of the back 
and waist, a burning sensation in the urethra and scanty and too fre- 
quent urination, and that the use-of said product is a competent and 
effective treatment for every disease or disorder of the kidneys or 
bladder. ? 

Par. 6. The aforesaid advertisements are misleading in material 
respects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, the use of 
respondent’s product will have no beneficial effect in counteracting or 
offsetting damage to the kidneys resulting from the excessive use of 
alcohol or resulting from any other cause. It will not restore the 
normal functions of the kidneys or. bladder and will not cause said 
organs to act in a normal manner by stimulation or otherwise. Its 
use will not relieve or correct swollen ankles, pains in the regions of 
the back or waist or in any other region, a burning sensation in the 
urethra or scanty or too frequent urination. Said product does not 
constitute a competent or effective treatment for any disease or disorder 
of the kidneys or bladder. 

Par. 7. The advertisements disseminated as aforesaid constitute 
false advertisements for the further reason that they fail to reveal 
facts material in the light of such representations or material with 
respect to the consequences which may result from the use of said 
Becker’s Pills to which the advertisements relate, under the conditions 
prescribed in said advertisements or under such conditions as are custo- 
mary or usual. In truth and in fact, the Juniper Oil contained in the 
preparation will, under certain conditions, irritate normal kidneys, 
and this drug should never be used when the kidneys are diseased. To 
do so may result in serious injury. The drugs digitalis and squill act 
as powerful heart stimulants and tend to accumulate in the body. 
Their use over a period of:time may lead to serious injury to the heart 
and circulatory system. These drugs in the amount supplied by 
respondent’s product, taken as directed, should only be used at the 
direction and under the supervision of a qualified physician. 

Par. 8. The use by the respondent of the foregoing false, misleading 
and deceptive statements and representations has had, and now has, 
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the tendency and capacity to, and does, mislead a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true and that the use of the 
preparation is safe and harmless and to induce the purchasing public 
to purchase substantial quantities of respondent’s said product because 
of such erroneous and mistaken beliefs. 

Par. 9. The aforesaid acts and practices of respondent, as alleged 
herein, are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the 
meaning and intent of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 1, 1948, issued and there- 
after served its complaint in this proceeding upon respondent, Adolfo 
Enrique Besosa, an individual, charging said respondent with the use 
of unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. On October 29, 1948, the respondent filed 
its answer, in which answer it admitted all the material allegations 
of fact set forth in said complaint and waived all intervening pro- 
cedure and further hearing as to said facts. Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint and the answer thereto, and the Commission, 
having duly considered the matter, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Adolfo Enrique Besosa is an individual doing business 
and trading as A. E. Besosa Co. and The Becker Medicine Co., with 
his office and principal place of business at 88 Front Street, New York 
Oe ING Ys 

Par. 2. Respondent is now and has been for more than 5 years last 
past, engaged in the business of selling and distributing a drug product 
as “drug” is defined in the Federal Trade Commission Act. 

The designation used by respondent for the said product and the 
formula and directions for use thereof, are as follows: 
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Designation: Becker’s Pills 

Formula: 
EX tRAPASNAEASUS OCCU. = 225 i oe ee ee y% gr. 
DEES Te aa BS U1 Cl ae ee IN en I eee LN eee 34 gr. 
Ser eee eee a Ree ee A ee a eee Y% gr. 
J Bogie. 1 ONii3 187) WE Ee ER ae be coh BON Dee ees) Oe rece n SSS Ses Se RE Y% gr. 
12 lorNey Nt A) oS oe oe 2 a er Yo gr. 
IPGhASS TUT CC eee eo al il gr. 
UAT URRG OM Ohh) eee aE carn SE ee eae ok es Y% min. 

Directions: 


For adults, four (4) tablets a day, that is, one (1) after each meal 
and one (1) on retiring for the night. For children between 12 and 
16 years of age, two (2) tablets a day, also after meals, one (aye 
the morning and one (1) in the evening. 

Before commencing to take Becker’s pills (stimulant diuretic for 
the kidneys) it is desirable to have the bowels acting regularly. Take 
one or two Becker’s DEL-OGAR tablets the night before and the fol- 
lowing day commence with Becker’s pills. 

Avoid or eat very little meats, sweets and highly seasoned foods. Avoid 
or take very little tea, coffee and especially liquors and all kinds of 
drinks containing alcohol. 

Respondent causes his said product, when sold, to be transported 
from his aforesaid place of business in New York to purchasers 
thereof located in various other States of the United States and in 
Central and South America. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in his said 
product in commerce among and between the various States of the 
United States and between the United States and Central and South 
America. 

Par. 3. In the course and conduct of his said business, respondent, 
subsequent to March 21, 1938, has disseminated and caused the dis- 
semination of certain advertisements concerning his said product by 
the United States mails and by various means in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, including 
but not limited to, advertisements inserted in the newspaper La 
Prensa published in San Antonio, Tex., in the issues of June 13, 1943; 
October 17, 1943; March 38, 1646; June 30, 1946; October 27, 1946; 
December 15, 1946; and in the newspaper La Opinion published in 
Los Angeles, Calif., in the issues of March 24, 1946, and August 11, 
1946, and by other means in commerce, as “commerce” is defined in 
the Federal Trade Commission Act; and respondent has dissemi- 
nated and caused the dissemination of, advertisements concerning his 
said product by various means, including, but not limited to the ad- 
vertisements referred to above, for the purpose of inducing, and 
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which were likely to induce, directly or indirectly, the purchase of 
his said product in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. : 

‘Par. 4. The advertisements in the aforesaid newspapers are printed 
in the Spanish language. The English translations are as follows: 


Lapres.—Do not permit that your husbands, sons, brothers, make excessive use 
of liquor. Alcohol is an enemy of humankind, an ally of death. Liquors and 
alcoholic drinks hurt the kidneys and interrupt their function, at times with fatal 
consequences. Persons who take liquor in excess ought to also take Pastillas de 
Becker to help their kidneys and to offset as far as possible the harm caused by 
alcohol. 

Urrrura.—Ardor in the Urethra when making water ; to make it with difficulty ; 
to get up nights, pain in the region of the back and waist, are sometimes signs 
that something is wrong with the kidneys, that it is time to stimulate them or 
“oil” them, same as any other machinery is oiled. And to stimulate the action 
of the kidneys and give them the help they need, we recommend Pastillas de 
Becker, the antique and accredited diuretic. 

Arrack.—Attack in time any disorder or obstruction of the normal functions 
of the kidneys and bladder. Attack them with a good diuretic remedy that will 
contribute to stimulate and re-establish said functions; a remedy known and 
accredited such as Pastillas de Becker, manufactured for the last 30 years. Ardor 
in the urethra; getting up nights; a sensitive back; a slight swelling around the 
ankles are signs that the hour to attack has arrived. 

Arpor.—Ardor in the urethra is at times a sign of irritation of the bladder and 
urinary passage and this condition must be attended tu before it gets worse. 
For these cases of ardor when urinating, getting up nights, sensitive back, ete. 
the public of the 3 Americas has made use for the last 30 years of the accredited 
Pastillas de Becker. There must be a reason. 30 years is one third of a century. 


Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto, not specifically set out herein, respondent represented that the 
use of the product, as directed, will counteract or beneficially affect 
damage to the kidneys resulting from the excessive use of alcohol; will 
restore the normal functions of the kidneys and bladder and will stim- 
ulate these organs to act in a natural manner; will relieve and correct 
conditions such as swollen ankles, pains in the regions of the back and 
waist, a burning sensation in the urethra and scanty and too frequent 
urination, and that the use of said product is a competent and effective 
treatment for every disease or disorder of the kidneys or bladder. 

Par. 6. The aforesaid advertisements are misleading in material 
respects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, the use of 
respondent’s product will have no beneficial effect in counteracting or 
offsetting damage to the kidneys resulting from the excessive use of 
alcohol or resulting from any other cause. It will not restore the 
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normal functions of the kidneys or bladder and will not cause said 
organs to act in a normal manner by stimulation or otherwise. Its use 
will not relieve or correct swollen ankles, pains in the regions of the 
back or waist or in any other region, a burning sensation in the urethra 
or scanty or too frequent noe Said product does not constitute 
a competent or effective treatment for any disease or disorder of the 
kidneys or bladder. 

Par. 7. The advertisements disseminated as aforesaid constitute 
false advertisements for the further reason that they fail to reveal 
facts material in the light of such representations ‘or material with 
respect to the consequences which may result from the use of said 
Becker’s Pills to which the advertisements relate, under the conditions 
prescribed in said advertisements or under such conditions as are 
customary or usual. In truth and in fact, the Juniper Oil contained 
in the preparation will, under certain conditions, irritate normal kid- 
neys, and this drug should never be used when the kidneys are diseased. 
To do so may result in serious injury. The drugs digitalis and squill 
act as powerful heart stimulants and tend to accumulate in the body. 
Their use over a period of time may lead to serious injury to the 
heart and circulatory system. These drugs in the amount supplied 
by respondent’s product, taken as directed, should only be used at 
the direction and under the supervision of a qualified physician. 

Par. 8. The use by the respondent of the foregoing false, mislead- 
ing and deceptive statements and representations has had, and now 
has, the tendency and capacity to, and does, mislead a substantial por- 
tion of the purchasing public into the erroneous and mistaken belief 
that such statements and representations are true and that the use of 
the preparation is safe and harmless and to induce the purchasing 
public to purchase substantial quantities of respondent’s said product 
because of such erroneous and mistaken beliefs. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all 
to the prejudice and injury of the public, and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This preceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent thereto, in which answer said respondent admitted all the 
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material allegations of fact set forth in said complaint and waived all 
intervening procedure and further hearings as to said facts; andthe 
Commission having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That the respondent, Adolfo Enrique Besosa, individ- 
ually and trading as A. E. Besosa Co. and The Becker Medicine Co., or 
trading under any other name, and his agents, representatives, and 
employees, directly or through any corporate or other device, in con- 
nection with the’offering for sale, sale or distribution of respondent’s 
medicinal preparation now designated “Becker’s Pills” and as “Pas- 
tillas de Becker,” or any preparation of substantially similar composi- 
tion or possessing substantially similar properties, under whatever 
name sold, do forthwith cease and desist from: 

(1) Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That said preparation will have beneficial effect in counteract- 
ing or offsetting damage to the kidneys resulting from the excessive 
use of alcohol or resulting from any other cause; 

(6) That said preparation will restore the normal functions of the 
kidneys or bladder or will cause said organs to act in a normal manner 
by stimulation or otherwise; 

(c) That said preparation will relieve or correct swollen ankles, 
pains in the regions of the back or waist or in any other region, or a 
burning sensation in the urethra or scanty or too frequent urination; 

(d) That said preparation constitutes a competent or effective treat- 
‘ment for any disease or disorder of the kidneys or bladder. 

(2) Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in'the Federal Trade Commission Act, which 
advertisement fails to reveal: 

(a) That the Juniper Oil in said preparation will irritate normal 
kidneys, and that its use by a person whose kidneys are diseased may 
result in serious injury; and 

(5) That each of the drugs digitalis and squill in said preparation 
tends to accumulate in the body, and that the use of these drugs, or 
either of them, over a period of time may result in serious injury to 
the heart and circulatory system of the user, and that said drugs 
should only be used at the direction and under the supervision of a 
qualified physician. ; , 
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(3) Disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said preparation, 
which advertisement contains any of the representations prohibited 
in paragraph (1) hereof or which fails to comply with the affirmative 
requirements set forth in paragraph (2) hereof. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order.’ 
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In THE MATTER OF 


FAY A. NEWCOMB, DOING BUSINESS AS DR. F. A. 
NEWCOMB 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4962. Complaint, May 11, 1943—Decision, Mar. 23, 1949 


Where an individual engaged in the interstate sale and distribution of a home 
treatment for various diseases and ailments, and, more particularly, cata- 
ract of the eye, and which consisted of (1) a double-contact electric device, 
(2) a liquid ‘Ray Solution” (formerly “Electric Ray Solution”), and (3) 
a liquid for internal use designated “Cataract Tonic,” together with which 
said individual recommended the use of a prescribed and limited diet; in 
newspaper advertisements, pamphlets, form letters, testimonials, circulars, 
and other advertising— 

(a) Falsely represented that the use of his said home treatment constituted a 
competent, dependable and effective remedy or treatment for cataracts of 
the eyes, opacities of the vitreous and aqueous humor, corneal ulcers, optic 
nerve atrophy, amblyopia, asthenopia, dimness and painful vision, and some 
thirty-five other specified ailments including nervous conditions, arthritis, 
neuritis, sinus trouble, jaundice, colitis, anemia, diabetes, apoplexy, paralysis, 
rheumatism, asthma, pleurisy, constipation, prostatic trouble, high blood 
pressure, gout, appendicitis, bronchitis, bruises, boils and infections, deaf- 
ness and earache and hay fever and diseases of the kidneys; 

The facts being the value of said treatment was limited to such temporary 
palliative relief as the electric device, used as directed, might afford, due 
to the heat supplied to the affected area, for symptoms of arthritis, rheuma- 
tism, and earache; 

(b) Falsely represented that deposits of lime in the crystalline lens of the eye 
could be removed through absorption by the blood, and that the absorption 
method was recognized and used by the best doctors in Europe and the 
United States in the treatment of cataracts; and 

(c) Falsely represented that said ‘Cataract Tonic’ eliminated excess salts 
from the blood and prevented the formation of cataracts in the eyes; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that such representations were true, and 
with capacity and tendency so to do, and thereby to induce a portion of 
said public to purchase said device and preparations: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
eeptive acts and practices in commerce. 


In said proceeding, in which the complaint also charged respondent with false 
and misleading advertisements by reason of failure to disclose affirmatively 

_ in advertising facts material with respect to the harmful consequences which 
might result from the use of said preparations—which contained potassium 
iodide, and one of which contained an irritant laxative—in which it further 
appeared that subsequent to the issuance of the complaint the Commission 
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had administratively determined that dangers resulting from the use of 
such preparations under prescribed or customary conditions or appropriate 
directions might not impair the public health and were not of sufficient 
seriousness to justify requirement of affirmative disclosure in all advertising 
of harmful consequences which might result from their use; and in which 
it further appeared that the evidence was not sufficient to enable the Com- 
mission to determine to what extent, if any, harmful effects might be 
produced by the use of the treatment under prescribed or usual conditions: 
No findings of fact were made with respect thereto. 

Before Mr. W. W. Sheppard, trial examiner. 

Mr. DeWitt T. Puckett for the Commission. eevee 

Mr. Oscar EF. Learnard. of St. Lawrence, Kans., Mr. Robert L. 

Robertson, of Kansas City, Mo., and Mr. P. L. Moreland, of Wash- 


ington, D. C., for respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Fay A. Newcomb, an 
individual trading and doing business as Dr. F. A. Newcomb, herein- 
after referred to as respondent, has violated the provisions of the said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrapn 1. Respondent, Fay A. Newcomb, is an individual doing 
business as Dr. F. A. Newcomb, at 92714 Massachusetts Street, Law- 
rence, Kans. The respondent is now and for several years last past 
has been engaged in the sale and distribution of a home treatment for 
various disorders, diseases, and ailments of the human body, and par- 
ticularly cataract of the eye. 

In the course and conduct of his aforesaid business the respondent 
causes his home treatment, when sold, to be transported from his place 
of business in the State of Kansas to purchasers thereof located in 
various other States of the United States and in the District of Colum- 
bia. Respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in said treatment, in commerce, between 
and among the various States of the United States and in the District 
of Columbia. ; 

Par. 2. Respondent’s said home treatment consists of a double-con- 
tact electric machine, a liquid designated as “Blectric Ray Solution,” 
used in connection with the electric machine, and a liquid designated 
as “Cataract Tonic” for internal use. Respondent recommends the use 
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of a prescribed and limited diet in connection with and as a part of 
said treatment. 

The electric machine is housed in a portable cabinet and is equipped 
to operate on an electric current of 110 volts. In operation, one of its 
terminals is connected to a metal plate which is covered by a wet cloth 
upon which the patient places one of his hands. The other terminal is 
connected with an electrode which is covered by a piece of cotton which 
has been immersed in and saturated with the Electric Ray Solution. 
This electrode is placed over the patient’s closed eye and the current 
turned on. The device is equipped with a current-control knob and 
the recommended current strength for eye treatment is one and one- 
half milliamperes. The eye electrode is held over the eye for 5 minutes 
and then transferred to the other eye for a period of 5 minutes. This 
is repeated giving each eye a total treatment of 10 minutes. One tea- 
spoonful of the Cataract Tonic at mealtime is prescribed in eye treat- 
ments. In treatments for other parts of the body the same general 
technique is employed but for longer periods of time and with greater 
current intensity. The Cataract Tonic is not prescribed, however, ex- 
cept in the eye treatment. 

Par. 3. In the course and conduct of his aforesaid business the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false misleading advertise- 
ments concerning his said treatment and the several components 
thereof by the United States mails and by various other means in com- 
merce, as commerce is defined in the Federal Trade Commission Act; 
and respondent has also disseminated and is now disseminating, and 
has caused and is now causing the dissemination of, false advertise- 
ments concerning his said treatment and the several components 
thereof by various means for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of his said treat- 
ment in commerce as commerce is defined in the Federal Trade Com- 
mission Act. 

Among the typical of the false, misleading, and deceptive statements 
and representations contained in said false advertisements, dissemi- 
nated and caused to be disseminated, as hereinabove set forth, by the 
United States mails, by advertisements in newspapers, by pamphlets, 
form letters, circulars, testimonials and other advertising literature, 
are the following: 

I am glad to recommend Dr. F. A. Newcomb’s treatment for cataract. Iama 
graduate nurse and have been afflicted with cataracts in both eyes. After using 


Dr. Newcomb’s treatment, my vision is now normal and my health greatly 
improved. 


DR. F. A. NEWCOMB BOL 


568 Complaint 


By chance I heard of Dr. Newcomb’s treatment, and he has proved to me, 
without a doubt, that there is a safe, simple, non-operative treatment for cataracts 
which really gets results. Under his treatment my vision has cleared and my 
eyesight is restored to normal. 

Of all the five God-given senses, eyesight is the most precious. One clings to 
it as he would to life itself. The most pitiful thing one can look at in life is a 
person who, having lost this sense of sight, is destined to grope his way in dark- 
ness. There is no reason why this should happen to any one with cataracts, if 
he will heed this message. He need fear blindness no longer. There is a simple, 
safe and effective treatment at hand. 

Double-contact electric machine recommended for the treatment of cataract, 
opacities of the vitreous and aqueous humor, corneal ulcers, opthie nerve atrophy, 
amblyopia, asthenopia, dimness and painful vision, nervous conditions. General 
treatment of arthritis, neuritis, sinus trouble, nephritis, jaundice, colitis, colic, 
anemia, diabetes, apoplexy, paralysis, rheumatism, neuralgia, asthma, lumbago, 
pleurisy, constipation, prostatic trouble, high blood pressure, gout, dropsy, 
appendicitis. 

Asthma, pleurisy, bronchitis, chest colds: Use the black electrode with the 
electric solution over the chest and the red electrode saturated with plain water 
over the shoulder blades. 

Bruises, burns, carbuncles, boils and all infections: Use the black terminal 
saturated with the electric solution over the infection and the red terminal else- 
where on the body. 

Deafness and ear ache: Wet a small piece of cotton with the solution and put 
into each ear and place one electrode ove: each ear. 

Glaucoma: Use the electric machine once each day the same as it is used for 
eataract eases * * * 

Head colds, sinusitis, and hay fever: Use the black terminal over the sinus 
and the red terminal under the hand. 

Constipation, kidney or lumbago treatment: Use the black electrode with the 
solution over the kidneys and the red electrode over the bowels. 

After the eyes are restored to normal with the aid of “gasses” treatments 
and tonic, the patient should use about two bottles of the tonic each year, using 
one dose a day or one dose every two days as a preventative of cataract. 

You have your choice of two methods: Operation or the absorption method. 
Absorption of cataracts is a simple matter. First stop the intake of lime salts 
into the body, and then by use of the electric machine, produce absorption of the 
lime salts deposit in the eye back into the blood. 

The surgeons would like people to think that cataract is a growth. It is not 
a growth: This lens liquid becomes thick and waxy with a gray appearance, 
which is lime salts between the layers of the lens. As the liquid is made from 
the blood, its lime contents must be absorbed by the blood in order to have clear 
vision. ; 

USED BY MEN OF INTERNATIONAL REPUTATION. A similar kind of 
treatment is being used by the best doctors of Europe and the United States, 
by men of international reputation and is criticised by men who do not under- 
stand. 


Par. 4. By and through the use of the aforesaid statements and 
representations and others of similar import and nature not specifically 
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set out herein, respondent represents that the use of his treatment is 
a cure or remedy, and constitutes a competent, effective treatment, for 
cataracts of the eyes, opacities of the-vitreous and aqueous humor, 
corneal ulcers, optic nerve atrophy, amblyopia, asthenopia, dimness 
and painful vision, nervous conditions, arthritis, neuritis, sinus trou- 
ble, nephritis, jaundice, colitis, colic, anemia, diabetes, apoplexy, 
paralysis, rheumatism, neuralgia, asthma, lumbago, pleurisy, constipa- 
tion, prostatic trouble, high blood pressure, gout, dropsy, appendicitis, 
bronchitis, chest colds, bruises, burns, carbuncles, boils and all infec- 
tions, deafness and earache, head colds, hay fever, and diseases of 
the kidneys; that deposits of lime in the crystalline lens of the eye 
can be removed through absorption by the blood and that the ab- 
sorption method is recognized and used by the best doctors in Europe 
and the United States in the treatment of cataracts; that respondent’s 
Cataract Tonic eliminates excess salts from the blood and prevents the 
formation of cataracts in the eyes and that said treatment is safe and 
may be used and taken without ill effects. 

Par. 5. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, the use of respondent’s 
device, alone, or in connection with his Electric Ray Solution, his 
Cataract Tonic and diet, or any combination of them, is not a cure or 
remedy, nor does said treatment constitute a competent or effective 
treatment, for any of the various disorders, ailments and diseases 
enumerated in paragraph 4 above. Deposits of lime which may be 
formed in the crystalline lens of the eye cannot be effectively removed 
through absorption by the blood. The so-called absorption method 
is not recognized and used by the best doctors in the United States 
and Europe for the treatment of cataracts. Respondent’s cataract 
tonic will not eliminate excess salts from the blood and will not prevent 
the formation of cataracts in the eyes. The use of said treatment is 
not safe and harmless and may result in serious and irreparable injury 
under certain conditions. 

Par. 6. The advertisements disseminated by respondent constitute 
false advertisements for the further reason that they fail to reveal 
facts material in the light of such representations, or material with 
respect to the consequences which may result from the use of the 
device and preparations to which the advertisements related under 
the conditions prescribed in said advertisements, or under such con- 
ditions as are customary and usual. 

Tn truth and in fact, respondent’s preparations Electric Ray Solu- 
tion and Cataract Tonic contain potassium iodide and their use may 
be harmful to those having goiter or tuberculosis in either the active 
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or arrested stage. Respondent’s preparation Cataract Tonic is a laxa- 
tive and is potentially dangerous when taken by one suffering from 
abdominal pains, stomach ache, cramps, colic, nausea, vomiting, or 
other symptoms of appendicitis. The use of said treatment for 
glaucoma may delay proper diagnosis and treatment, resulting in 
atrophy of the optic nerve and blindness. 

Par. 7. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations with respect to his 
treatment and the various component parts thereof, disseminated as 
aforesaid, has had and now has the capacity and tendency to and does 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements and repre- 
sentations are true and to induce a portion of the purchasing public 
because of such erroneous and mistaken belief, to purchase the re- 
spondent’s treatment or parts thereof. ; 

Par. 8. The foregoing acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 11, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Fray A. Newcomb, an individual trading and doing business as Dr. Lea 
Newcomb, charging him with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said act. After 
respondent filed his answer and amended answer, testimony and other 
evidence in support of and in opposition to the allegations of the com- 
plaint were introduced before a trial examiner of the Commission 
theretofore duly designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing by 
the Commission upon the complaint, the answer and amended answer 
thereto, testimony and other evidence, recommended decision of the 
trial examiner, exceptions thereto filed by counsel for respondent, and 
briefs and oral argument in support of and in opposition to the com- 
plaint; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts. 
and its conclusion drawn therefrom: 
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Paracrapru 1. Respondent, Fay A. Newcomb, is an individual trad- 
ing and doing business as Dr. F. A. Newcomb, with his office and prin- 
cipal place of business at 92714 Massachusetts Street, Lawrence, Kans. 
Respondent is now, and for more than ten years last past has been, en- 
gaged in the offering for sale, sale, and distribution of a home treat- 
ment for various disorders, diseases, and ailments of the human body, 
and more particularly, cataract of the eye. 

Par. 2. (a) Respondent’s home treatment consists of a double-con- 
tact electric device, a liquid formerly designated “Electric Ray Solu- 
tion,” now designated “Ray Solution,” and a liquid designated “Cata- 
ract Tonic,” prescribed for internal use. Respondent recommends the 
use of a prescribed and limited diet in connection with, and as a part 
of, said treatment. 

(6) The formula for the “Ray Solution” is 3 drams of potassium 
iodide, mixed in 12 ounces of water. Twelve ounces of “Cataract 
Tonic” contains 314 drams potassium iodide U. S. P., 2 drams iron 
ammonium citrate, 2 ounces echinasea, and syrup of senna sufficient to 
fill a 12-ounce bottle. 

(c) The electric machine is housed in a portable cabinet and is 
equipped to operate on an electric current of 110 volts. In operation, 
one of its terminals is connected to a metal plate, which is covered by a 
wet cloth upon which the patient places one of his hands. The other 
terminal is connected with an electrode, which is covered by a piece 
of cotton which has been immersed in, and saturated with, the “Ray 
Solution.” This electrode is placed over the patient’s closed eye and - 
the current turned on. The device is equipped with a current-control 
knob and the recommended current strength for eye treatment is 114 
milliamperes. They eye electrode is held over the eye for 5 minutes 
and then transferred to the other eye for a period of 5 minutes. This 
is repeated, giving each eye a total treatment of 10 minutes. One tea- 
spoonful of the “Cataract Tonic” at mealtime is prescribed in eye 
treatments. In treatments for other parts of the body the same gen- 
eral technique is employed but for longer periods of time and with 
greater current intensity. The “Cataract Tonic” is not prescribed, 
however, except in the eye treatment. 

Par. 3. In the course and conduct of his aforesaid business, respond- 
ent causes, and has caused, his said device and preparations, when 
sold, to be shipped from his place of business in the State of Kansas 
‘to purchasers thereof at their respective points of location in various 
other States of the United States and in the District of Columbia; and 
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maintains, and at all times mentioned herein has maintained, a course 
of trade in said device and preparations in commerce among and be- ' 
tween the various States of the United States and the District of 
Columbia. 

Par. 4. (a) In the course and conduct of his aforesaid business, re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning his said electrical device and preparations by the United 
States mail and by various other means in commerce as “commerce” 
is defined in the Federal Trade Commission Act; and respondent has 
also disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning said de- 
vice and preparations by various means, for the purpose of inducing, 
and which are likely to induce, directly or indirectly, the purchase of 
his said device and preparations in commerce as “commerce” is defined 
in the Federal Trade Commission Act. 

(6) Among and typical of the statements and representations con- 
tained in said advertisements disseminated and caused to be dissemi- 
nated as hereinbefore set forth, by United States mail, by 
advertisements in newspapers, by pamphlets, form letters, circulars, 
testimonals, and other advertising, are the following: 

I am glad to recommend Dr. F. A. Newcomb’s treatment for cataract. I 
am a graduate nurse and have been afflicted with cataracts in both eyes. After 
using Dr. Newcomb’s treatment, my vision is now normal and my health greatly 
improved. 

By chance I heard of Dr. Newcomb’s treatment, and he has proved to me, 
without a doubt, that there is a safe, simple, non-operative treatment for 
eataracts which really gets results. Under his treatment my vision has cleared 
and my eyesight is restored to normal. 

Of all the five God-given senses, eyesight is the most precious. One clings 
to it as he would to life itself. The most pitiful thing one can look at in life 
is a person who, having lost this sense of sight, is destined to grope his way in 
darkness. There is no reason why this should happen to anyone with cataracts, 
if he will heed this message. He need fear blindness no longer. There is a 
simple, safe and effective treatment at hand. 

Double-contact electric machine recommended for the treatment of cataract, 
opacities of the vitreous and aqueous humor, corneal ulcers, optic nerve atrophy, 
amblyopia, asthenopia, dimness and painful vision, nervous conditions. General 
treatment of arthritis, neuritis, sinus trouble, nephritis, jaundice, colitis, colic, 
anemia, diabetes, apoplexy, paralysis, rheumatism, neuralgia, asthma, lumbago, 
pleurisy, constipation, prostatic trouble, high blood pressure, gout, dropsy, 
appendicitis. 

Asthma, pleurisy, bronchitis, chest colds: Use the black electrode with the 
electric solution over the chest and the red electrode saturated with plain water 


over the shoulder blades. 
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Bruises, burns, carbuncles, boils and all infections: Use the black terminal 
saturated with the electric solution over the infection and the red terminal else- 
where on the body. 

Deafness and ear ache: Wet a small piece’ of cotton with the solution and 
put into each ear and place one electrode over each ear. 

Glaucoma: Use the electric machine once each day the same as it is used 
for cataract cases * * *, 

Head eolds, sinusitis, and hay fever: Use the black terminal over the sinus 
and the red terminal under the hand. 

Constipation, kidney or lumbago treatment: Use the black electrode with the 
solution over the kidneys and the red electrode over the bowels. 

After the eyes are restored to normal with the aid of “glasses,” treatments and 
tonic, the patient should use about two bottles of the tonic each year, using one 
dose a day or one dose every two days as a preventative of cataract. 

You have your choice of two methods: Operation or the absorption method. 
Absorption of cataracts is a simple matter.’ First, stop the intake of lime salts 
into the body, and then by use of the electric machine, produce absorption of the 
lime salts deposit in the eye back into the blood. 

The surgeons would like people to think that cataract is a growth. It is not 
a growth: This lens liquid becomes thick and waxy with a gray appearance, which 
is lime salts between the layers of the lens. As the liquid is made from the blood, 
its lime contents must be absorbed by the blood in order to have clear vision. 

USED BY MEN OF INTERNATIONAL REPUTATION. A similar kind of 
treatment is being used by the best doctors of Hurope and the United States, 
by men of international reputation and is criticised by men who do not understand. 


Par. 5. Through the use of the foregoing statements and representa- 
tions, and others similar thereto not specifically set out herein, all of 
which purport to be descriptive of the therapeutic and curative proper- 
ties of his electric device, preparations, and diet, respondent represents, 
and has represented, that the use of his home treatment constitutes a 
competent, dependable, and effective remedy, cure, or treatment for 
cataracts of the eyes, opacities of the vitreous and aqueous humor, 
corneal ulcers, optic nerve atrophy, amblyopia, asthenopia, dimness 
and painful vision, nervous conditions, arthritis, neuritis, sinus trouble, 
nephritis, jaundice, colitis, colic, anemia, diabetes, apoplexy, paralysis, 
rheumatism, neuralgia, asthma, lumbago, pleurisy, constipation, pro- 
static trouble, high blood pressure, gout, dropsy, appendicitis, bronchi- 
tis, chest colds, bruises, burns, carbuncles, boils and all infections. 
deafness and earache, head colds, hay fever, and diseases of the kid- 
neys; that deposits of lime in the crystalline lens of the eye can be 
removed through absorption by the blood and that the absorption 
method is recognized and used by the best doctors in Europe and the 
United States in the treatment of cataracts; that respondent’s “Cata- 
ract Tonic” eliminates excess salts from the blood and prevents the 
formation of cataracts in the eyes. 
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Par. 6. (a) The statements and representations set forth in para- 
graphs 4 and 5 above are grossly exaggerated, false, misleading, and 
deceptive. In truth and in fact, the use of respondent’s electric device, 
alone or in connection with his “Ray Solution,” “Cataract Tonic,” and 
recommended diet, or any combination of these, does not constitute a 
competent, effective, or dependable remedy, cure, or treatment for any 
of the various disorders, ailments, and diseases set forth and referred 
to in paragraph 5 above. However, the use of respondent’s electric 
device as directed may, due to the heat which said device supplies to 
the affected area, afford some degree of temporary palliative relief 
for symptoms of arthritis, rheumatism, and earache, but will not cure 
these ailments. 

(b) Deposits of lime which may be formed in the crystalline lens 
of the eye cannot be effectively removed through absorption by the 
blood. The so-called absorption method is not recognized and used 
by the best doctors in the United States and Europe for the treatment 
of cataracts. Respondent’s “Cataract Tonic” will not eliminate excess 
salts from the blood and will not prevent the formation of cataracts 
in the eyes. 

Par. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to his 
home treatment, consisting of his electric device, “Ray Solution,” “Cat- 
aract Tonic,” and prescribed diet, designated as aforesaid, has had, 
and now has, the capacity and tendency to, and does, mislead and 
deceive a substantial portion of the purchasing public into the er- 
roneous and mistaken belief that such statements, representations, and 
advertisements are true and do induce a portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase 
respondent’s device and preparations. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 

Subsequent to the issuance of said complaint, the Commission has 
administratively determined that the dangers resulting from the use 
of preparations containing iodides or irritant laxatives, such as re- 
spondent’s, both of which contain potassium iodide, and one of which 
also contains an irritant laxative, under the conditions prescribed for 
their use or under appropriate directions or under such conditions as 
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are customary or usual, may not impair the public health and are not 
of sufficient seriousness to justify a requirement that respondent 
affirmatively disclose in advertising all facts material with respect to 
the harmful consequences which may result from the use of said prepa- 
rations. Therefore, no findings of fact have been made pursuant to 
the charges of paragraph 6 of the complaint. It appears that the evi- 
dence adduced does not supply a sufficiently substantial basis upon 
which the Commission may properly determine to what extent, if any, 
harmful effects may be produced by the use of respondent’s recom- 
mended treatment under. conditions prescribed for its use or under 
such conditions as are customary or usual, and therefore no findings 
of fact are made with respect thereto. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer and 
amended answer of the respondent, testimony and other evidence in- 
troduced before a trial examiner of the Commission theretofore duly 
designated by it, recommended decision of the trial examiner, excep- 
tions thereto filed by counsel for respondent, and briefs and oral argu- 
ment, in support of and in opposition to the complaint; and the Com- 
mission having made its findings as to the facts and its conclusion that 
the respondent has violated the provisions of the Federal Trade Com- 
mission Act: 

It is ordered, That the respondent, Fay A. Newcomb, an individual, 
trading and doing business as Dr. F. A. Newcomb, or under any other 
name or names, his agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of a home treatment for various diseases, 
disorders, and ailments of the human body, which treatment consists of 
an electric device, a preparation designated “Ray Solution” used there- 
with, a preparation designated “Cataract Tonic,” and a recommended 
diet, or of any other treatment consisting of an electric device of sub- 
stantially similar character or a preparation or preparations of sub- 
stantially sumilar composition or possessing substantially similar prop- 
erties, whether sold alone or in combination with each other, under the 
same name or names or any other name or names, do forthwith cease 
and desist from, directly or indirectly : 

A. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails or by any other means in com- 
merce as “commerce” is defined in the Federal Trade Commission Act, 
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which advertisement represents, directly or through inference, 

1. That said electric device or “Ray Solution” or “Cataract Tonic” 
or recommended diet, whether used alone, in connection with each 
other, or in any combination, constiutes a remedy or cure, or compe- 
tent, effective, or dependable treatment, for cataracts of the eyes, opac- 
ities of the vitreous and acqueous humor, corneal ulcers, optic nerve 
atrophy, amblyopia, asthenopia, dimness and painful vision, nervous 
conditions, arthritis, neuritis, sinus trouble, nephritis, jaundice, colitis, 
colic, anemia, diabetes, apoplexy, paralysis, rheumatism, neuralgia, 
asthma, lumbago, pleurisy, constipation, prostatic trouble, high blood 
pressure, gout, dropsy, appendicitis, bronchitis, chest colds, bruises, 
burns, carbuncles, boils and all infections, deafness and earache, head 
colds, hay fever, or diseases of the kidneys, unless such representa- 
tions are clearly and expressly limited to the degree of temporary pal- 
liative relief which may be afforded for sysmptoms of arthritis, rhen- 
matism, or earache as the result of heat supplied by said electric 
device. 

2. That deposits of lime which may be formed in the crystalline lens 
of the eye can be effectively removed through absorption by the blood 
or that the absorption method of removal is recognized and used by the 
best doctors in the United States and Europe for the treatment of 
cataracts unless and until a substantial portion of such persons recog- 
nize and use such method of treatment. 

3. That the use of the preparation “Cataract Tonic” will eliminate 
excess salts from the blood or prevent the formation of cataracts in the 
eyes. 

B. Disseminating, or causing the dissemination of, any advertise- 
ment by any means for the purpose of inducing, or which is likely 
to induce, directly or indirectly, the purchase in commerce as “com- . 
merce” is defined in the Federal Trade Commission Act of said home 
treatment, which advertisement contains any of the representations 
prohibited in paragraph A hereof. 

It is further ordered, That, for the reasons stated in the conclusion 
of the findings as to the facts herein, the other charges of the com- 
plaint be, and the same hereby are, dismissed without prejudice to the 
right of the Commission to institute such further proceeedings as 
future facts may warrant. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
he has complied with it. 

866412—51——40 
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In THE MATTER OF 


COOPER TIRE AND RUBBER COMPANY AND THE COOPER 
CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5581. Complaint, Sept. 17, 1948—-Decision, Mar. 28, 1949 


Where a corporation engaged in the manufacture and, through its wholly owned 
subsidiary, interstate sale and distribution of first-grade tires, and of “sec- 
onds,” the latter consisting of blemished and “obsolete” tires, namely, tires 
in which the thickness at some point or points was below standard, discon- 
tinued or slow moving sizes or designs, and tires with discolored or black- 
marred white side-walls ; 

In selling said second-grade tires in accordance with the practice whereby (1) 
the serial number or a part thereof is buffed off the blemished tire, and a 
paper sticker bearing word ‘‘blemish’—easily pulled off when the tire is 
mounted—is affixed to the tread, (2) the brand mark “‘XX” is affixed to the 
bead of the obsolete tire, either on the side or top, and, (3) said seconds are 
wrapped in strip paper before shipment to dealers for, sale at substantially 
lower prices than the first-grade tires to the general public, which is unaware 
of the significance of the aforesaid brand mark or of the buffing off of the 
serial number— 

Offered, sold and delivered said tires without adequately and conspicuously 
marking them so that the public might be informed as to their second grade 
nature; with the result of placing in the hands of unscrupulous dealers a 
means and instrumentality whereby they might lead the publie into the 
mistaken belief that said tires were in fact first grade, and into the purchase 
thereof as such: 

Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. Charles S. Cow for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Cooper Tire & Rub- 
ber Co., a corporation, and The Cooper Corp., a corporation, herein- 
after referred to as respondents have violated the provisions of said 
act and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paracraru 1. Cooper Tire & Rubber Co. is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
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State of Delaware and has its principal office and place of business 
at Findlay, Ohio. Prior to July 1, 1946, the corporate name of said 
company was Master Tire & Rubber Corp. The Cooper Corp. is a 
corporation organized, existing and doing business under and by vir- 
tue of the laws of the State of Ohio and has its principal office and 
place of business at Findlay, Ohio. 

Par. 2. Respondent, Cooper Tire & Rubber Co., is now and for more 
than 10 years last past has been engaged in the manufacture of rubber 
tires for use on motor vehicles. Respondent, The Cooper Corp., is 
now and for more than 10 years last past has been a wholly owned sub- 
sidiary of the said Cooper Tire & Rubber Co., by and through which 
the said Cooper Tire & Rubber Co. sells its said tires. Such tires are 
ordinarily sold to dealers for resale to the public. 

Respondents cause said products, when sold by them, to be trans- 
ported from their aforesaid place of business in the State of Ohio 
to purchasers thereof located in various other States of the United 
States. Respondents maintain and at all times mentioned herein 
have maintained a course of trade in their said automotive tires and 
tubes in commerce among and between the various States of the 
United States. 

Par. 3. In the course and conduct of their businesses, respondent, 
Cooper Tire & Rubber Co., manufactures, and The Cooper Corp. 
sells and distributes, among other things, first grade tires and second 
gerade tires commonly known as “seconds.” The “seconds” consist of 
blemished tires, that is, tires whose thickness at some point or points is 
below standard as a result of the rubber not properly filling out the 
mold, and “obsolete” which consist of either discontinued or slow 
moving sizes or designs and white side-wall tires which have been 
discolored or marred with black rubber. In order to distinguish the 
blemished tires, the serial number or a part thereof is buffed off and a 
paper sticker bearing the word “blemished” is affixed to the tire tread. 
In the case of obsolete tires the brand mark “XX” is affixed on the 
bead either on the side or top. In both cases the tires are wrapped 
in strip paper before shipment to dealers. Because of the fact that 
these tires are wrapped when received by the dealers, all markings 
are concealed. After removing the wrapper the “blemished” sticker 
is easily pulled off and when mounted on motor vehicle wheels, the 
brand mark “XX” is concealed. The general public is not aware of 
the significance of such brand mark or the buffing off of the serial 
number. 

Neither of these classes of tires are classified as first-grade tires and 
are less desirable than first-grade tires and are billed to dealers and 
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are intended to be sold to the public at substantially lower prices than 
first-grade tires. 

Par. 4. The failure of the respondent, Cooper Tire & Rubber Co., 
to adequately and conspicuously mark such tires sold by The Cooper 
Corp. so that the public may be informed that they are second-grade 
places in the hands of unscrupulous dealers a means and instrumen- 
tality whereby such dealers may lead the public into the mistaken belief 
that such tires are in fact first-grade tires and to purchase such tires 
as first-grade tires. 

Par. 5. The aforesaid practices of the respondents as herein alleged 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FrnpInGs aS TO THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 17, 1948, issued and there- 
after served upon the respondents, Cooper Tire & Rubber Co. and 
The Cooper Corp., both corporations, its complaint, charging said 
respondents with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of that act. On Octo- 
ber 26, 1948, the respondents filed their joint answer, in which they 
admitted all of the material allegations of fact set forth in said com- 
plaint and waived all intervening procedure and further hearings as 
to said facts. Thereafter, this proceeding regularly came on for final 
hearing before the Commission upon the complaint and the answer 
thereto; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Cooper Tire & Rubber Co. is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Delaware, with its principal office and place 
of business located at Findlay, Ohio. Prior to July 1, 1946, the 
corporate name of said company was Master Tire & Rubber Corp. 
Respondent The Cooper Corp. is a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of Ohio, 
with its principal office and place of business also located at Find- 
lay, Ohio. 
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Pan. 2. Respondent Cooper Tire & Rubber Co. is now, and for more 
than 10 years last past has been, engaged in the manufacture of rubber 
tires for use on motor vehicles. Respondent The Cooper Corp. is now, 
and for more than 10 years last past has been, a wholly owned sub- 
sidiary of the said Cooper Tire & Rubber Co., by and through which 
the said Cooper Tire & Rubber Co. sells its said tires. Such tires are 
ordinarily sold to dealers for resale to the public. 

Respondents cause their tires, when sold by them, to be transported 
from their aforesaid place of business in the State of Ohio to pur- 
chasers thereof located in various other States of the United States. 
Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said products in commerce among and 
between the various States of the United States. 

Par. 3. In the course and conduct of their business, respondent 
Cooper Tire & Rubber Co. manufactures, and The Cooper Corp. sells 
and distributes, among other things, first-grade tires and second-grade 
tires commonly known as “seconds.” The “seconds” consist of blem- 
ished tires, that is, tires the thickness of which at some point or points 
is below standard as a result of the rubber not properly filling out the 
~ mold, and “obsolete” tires which consists of either discontinued or slow 
moving sizes or designs and white side-wall tires which have been 
discolored or marred with black rubber. In order to distinguish the 
blemished tires, the serial number or a part thereof is buffed off and 
a paper sticker bearing the word “blemished” is affixed to the tire 
tread. In the case of obsolete tires the brand mark “XX” is affixed on 
the bead either on the side or top. In both cases the tires are wrapped 
in strip paper before shipment to dealers. Because of the fact that 
these tires are wrapped when received by the dealers, all markings are 
concealed. After the wrapper is removed the “blemished” sticker is 
easily pulled off and when the tire is mounted on motor vehicle wheels, 
the brand mark “XX” is concealed. The general public is not aware 
of the significance of such brand mark or of the buffing off the serial 
number. 

Neither the “blemished” nor the “obsolete” tire is classified as a 
first-grade tire and both of these types of tires are less desirable than 
first-grade tires. They are both billed to dealers and are intended 
to be sold to the public at substantially lower prices than first-grade 
tires. 

Par. 4. The failure of the respondent Cooper Tire & Rubber Oo. 
to adequately and conspicuously mark such tires sold by The Cooper 
Corp., so that the public may be informed that they are second-grade, 
places in the hands of unscrupulous dealers a means and instrumen- 
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tality whereby such dealers may lead the public into the mistaken 
belief that such tires are in fact first-grade tires and to purchase such 
tires as first-grade tires. ; 


CONCLUSION 


The aforesaid practices of the respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and 
‘ deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the joint answer of the re- 
spondents, in which answer the respondents admitted all of the mate- 
rial allegations of fact set forth in the complaint and waived all 
intervening procedure and further hearings as to said facts; and the 
Commission having made its findings as to the facts and its conclu- 
sion that the respondents have violated the provisions of the Federal 
Trade Commission Act: 

It is ordered, That the respondents, Cooper Tire & Rubber Co., and 
The Cooper Corp., and said respondents’ officers, agents, representa- 
tives and employees, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale or distribution in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, of rubber tires for use on motor vehicles, do forthwith cease 
and desist from: 

Offering for sale, selling or delivering to dealers, or to others for 
sale to the public, any second-grade, blemished, or obsolete tire, or 
any tire which for any reason is not of first-grade quality, which does 
not have permanently stamped or molded thereon or affixed thereto 
and to the wrappings in which said tire is encased, in terms of suffi- 
cient size and clarity and in such location as to be plainly legible to 
and understood by a purchaser of said tire both before and after it has 
been mounted on a motor-vehicle wheel, a legend or statement to the 
effect that said tire is second-grade, blemished or obsolete, or stating 
the reason why it is not of first-grade quality. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MATTER OF 


AMERICAN SHUTTLE MANUFACTURERS’ ASSOCIATION 
ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEO. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5598. Complaint, Oct. 7, 1948—Decision, Apr. 6, 1949 


Where 11 corporate and partnership concerns, which, as of January, 1947, in- 
cluded all but about 4 of the manufacturers in this country of shuttles—com- 
modities specially constructed in a wide variety of sizes to customers’ speci- 
fications for weaving cloth; made and sold about fifty percent of such prod- 
ucts; were in competition except insofar as competition had been hindered 
as below set out; and were members of an association which they had 
created as successor to a much older organization, aud which they made 
use of in furtherance of the unlawfui acts and practices below set forth ; 

Acting among themselves and through their said association, and beginning more 
than 10 years ago, continuously engaged in and earried out an unlawful 
understanding and conspiracy, with the intent and effect of eliminating com- 
petition in the interstate sale and distribution of said products; and pur- 
suant thereto— : 

(a) Concertedly established, fixed an1 maintained prices, discounts and extra 
charges to be applied by each in the sale and distribution of shuttles ; 

(b) Agreed to and did from time to time hold meetings under the auspices and 
supervision of duly elected representatives and agents of their said associa- 
tion, at which they informed each other concerning the intimate details of 
the business of each, including prices to be quoted and charged in current 
and future sales transactions; and 

(c) Exchanged among themselves current and future quotations of prices, terms 
and conditions of sale offered to the trade; 

Whereby they acquired a common understanding of what each was expected to 
do in the establishment and maintenance of prices and pricing policies, and 
there existed a tacit understanding among them that they would and should 
adhere to the price lists or quotations exchanged and discussed until different 

_ price lists and quotations were issued or exchanged ; 

Capacity, tendency and effect of which understanding, etc., and acts and prac- 
tices performed pursuant thereto, were to substantially restrain and elim- 
inate competition between and among them in the sale and distribution of 
said products in commerce ; to unreasonably restrict and restrain trade and 
commerce therein; and to tend dangerously to create in them a monopoly 
in the sale and distribution of shuttles: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of their competitors, and con- 
stituted unfair methods of competition in commerce, and unfair acts and 
practices therein. 


Mr. Paul R. Dixon for the Commission. 
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Hale & Dorr, of Boston, Mass., for respondents generally, with the 
exception of— 

Montgomery, McCracken, Walker & Rhoads, of Philadelphia, Pa., 
for James H. Billington Co. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, as amended, the 
Federal Trade Commission, having reason to believe that the indi- 
viduals, partnership, corporations and association named in the cap- 
tion hereof, and hereinafter described and referred to as respondents, 
have violated the provisions of section 5 of the said act; and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint against each 
of said parties, stating its charges in that respect as follows: 

ParacraPH 1. Respondent American Shuttle Manufacturers Asso- 
ciation, sometimes hereinafter referred to as respondent association, 
is an unincorporated voluntary trade association organized to promote 
the mutual interests of its members. It was organized in 1933. Its 
headquarters now are, and have been since his election to office on 
July 11, 1947, in the offices of its secretary, Mr. Edward Seibert, in care 
of Penn Reed & Harness Co., Allentown, Pa. The Association serves 
its members as an instrumentality or vehicle for joint and cooperative 
action among themselves. Its membership has included practically 
all manufacturers and sellers of shuttles located and doing business in 
this country, 11 of whom are named as respondents in the caption 
hereof. From time to time this membership has included others 
engaged in like pursuits. 

Par. 2. The manufacturers of shuttles named in the caption hereof 
as respondents, and sometimes hereinafter referred to as manufac- 
turing respondents, are more fully described as follows: 

(a) United States Bobbin & Shuttle Co. is a Rhode Island corpora- 
tion, with its principal office and place of business located at Lawrence, 
Mass. 

(6) Lowell Shuttle Co. isa Massachusetts corporation, with its prin- 
cipal office and place of business located at Lowell, Mass. 

(c) The David Brown Co. is a Massachusetts corporation with its 
principal office and place of business located at Lawrence, Mass. 

(d@) New Bedford Shuttle Co. is a New Jersey corporation, with its 
principal office and place of business located at 871 Rockdale Avenue, 
New Bedford, Mass. 
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(e) Ruth Burchill Forrest is an individual, doing business as Penn 
Reed & Harness Co., with her principal office and place of business 
located at Allentown, Pa. 

(f) Pavia Shuttle Co. is a New Jersey corporation, with its princi- 
pal office and place of business located at 415 Auburn Street, Allen- 
town, Pa. 

(g) Watson-Williams Manufacturing Co. is a Massachusetts cor- 
poration, with its principal office and place of business located at Mill- 
bury, Mass. 

(kh) Edward F. Atkinson is an individual, doing business as Jacob 
Walder Co., with his principal office and place of business located at 
20-22 California Avenue, Paterson, N. J. [ 

(2) James H. Billington Co. isa Pennsylvania corporation with its 
principal office and place of business located at 1533 North Randolph 
Street, Philadelphia, Pa. 

(j) Mrs. Vaughn S. Hall, Annie L. Storms, Sarah A. Roe, Mary 8. 
Warburton, Albert H. Moorehead, John Hall, Abram T. Hall, and — 
James Warburton are copartners, doing business as I. A. Hall & Co., 
with their principal office and place of business located at 24-36 Ham- 
ilton Avenue, Paterson, N. J. 

(k%) Steel Heddle Manufacturing Co. is a Pennsylvania corporation 
with its principal office and place of business located at 2110 West Alle- 
gheny Avenue, Philadelphia, Pa. It conducts its manufacture of shut- 
tles at its southern shuttle division plant, which is located at Greenville, 
S. C., from which it makes sales of shuttles and related products in 
interstate commerce. 

Par. 3. Manufacturing respondents in the regular course of their 
business in the sale of shuttles, caused the same to be shipped and 
transported from the various points of production in certain respective 
States through and into other States of the United States. They are in 
competition among themselves and resell such products to customers 
except insofar as such competition has been hindered, frustrated, 
lessened, restricted, restrained, or eliminated as hereinafter alleged. 
Respondent Association is not engaged in commerce but is engaged in 
aiding and cooperating with manufacturing respondents in carrying 
out said unlawful methods as alleged herein, which directly and sub- 
stantially affect competition among its members. 

Par. 4. The commodity with which this proceeding is concerned 
isa shuttle. It is specially constructed in a wide variety of sizes from 
well-seasoned dogwood and persimmon blocks, to customer specifica- 
tions for use in the weaving of cloth. It is therefore an important 
item in commerce and trade. Said respondent manufacturers manu- 
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facture a substantial and important part of all replacement shuttles 
produced in the United States. 

Par. 5. In 1890 the American Shuttle Co., with its principal office 
and place of business then located at Boston, Mass., was organized by 
the New England shuttle manufacturers. This company, until dis- 
solved some time about 1924, operated as an Association for the benefit 
of shuttle manufacturers. Its membership consisted, among others, 
of several of the respondent manufacturers named herein or their 
predecessors. Member manufacturers were required to submit to it 
their sales records, production schedules, discount schedules and all 
price information, which in turn was conveyed to other members of the 
Company. Members who were found selling shuttles at less than their 
filed prices were required to pay a fine to the Company and such fine 
was prorated at stated periods to other members. 

Thereafter respondents, herein named, organized the respondent 
Association and continued to exchange confidential price information 
more specifically set forth and alleged in paragraph six below. 

Par. 6. For more than:10 years last past and continuing to the 
present time, respondents, in cooperation between and among them- 
selves, have maintained a combination to hinder, frustrate, suppress, 
lessen, restrain, and eliminate competition in the sale and distribution 
of shuttles. 

Pursuant to, and in furtherance of the aforesaid combination, re- 
spondents, in cooperation between and among themselves, have : 

(1) Agreed to fix and maintain, and have fixed and maintained 
prices, discounts and extra charges to be applied in the sale and dis- 
tribution of shuttles; 

(2) Agreed to hold and have held meetings, from time to time, un- 
der the auspices and supervision of duly elected representatives and 
agents of respondent Association, during the course of which, respond- 
ent manufacturers advised and informed each other concerning the 
intimate details of the business of each, including prices to be quoted 
and charged on current and future sales transactions by each of the 
manufacturing respondents, Through this exchange of information, 
all were informed and had a common understanding of the prices and 
pricing policies expected to be used by each; 

(3) Manufacturing respondents exchanged among themselves cur- 
rent and future quotations of prices, terms and conditions of sale of- 
fered to the trade. Through this exchange of information, all were 
informed and had a common understanding of the prices and pricing 
policies expected to be used by each. 
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Par. 7. When the manufacturing respondents acquired, as herein- 
before alleged, a common understanding of what each was expected 
to do in the establishment and maintenance of prices and pricing pol- 
icies, there existed under such circumstances an agreement, under- 
standing or meeting of the minds of the manufacturing respondents 
that they would and should adhere to the price lists or price quota- 
tions exchanged and discussed, as hereinbefore alleged, until and un- 
less other and different price lists and quotations were issued and 
exchanged. 

Par. 8. The acts, practices, methods, agreement and combination 
of the respondents, as hereinbefore alleged, are all to the prejudice 
of the public; have a dangerous tendency to, and have actually frus- 
trated, hindered, suppressed, lessened, restrained and eliminated 
competition in the sale of shuttles in commerce within the intent and 
meaning of the Federal Trade Commission Act; have the capacity 
and tendency to restrain unreasonably, and have restrained unreason- 
ably, such commerce in said shuttles; have a dangerous tendency to 
create in respondents a monopoly in the sale and distribution of such 
shuttles and constitute unfair methods of competition and unfair acts 
and practices in commerce within the intent and meaning of section 5 
of the Federal Trade Commission Act. 


Report, Finprnes as TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 7, 1948, issued and subse- 
quently served upon the respondents named in the caption hereof its 
complant in this proceeding, charging said respondents with the use 
‘of unfair methods of competition in commerce and unfair acts and 
practices in commerce in violation of the provisions of that act. On 
November 12, 1948, the respondents filed their joint answer to said 
complaint, in which they admitted, with certain exceptions, all of 
the material allegations of fact set forth therein, waived all hearings 
as to said facts, and consented that the Commission may, without the 
taking of evidence and without further procedure, make its findings 
as to the facts, including inferences which it may draw from the facts 
admitted, and issue and serve upon the respondents an order to cease 
and desist from the acts, practices, and methods alleged in the com- 
plaint to be in violation of law. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission upon the complaint, the answer thereto, a 
stipulation of facts supplementing said answer entered into by and 
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between counsel for the respondents and counsel in support of the com- 
plaint, and a motion proposing disposition of the case filed by counsel 
in support of the complaint; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent American Shuttle Manufacturers’ As- 
sociation, hereinafter sometimes referred to as “respondent associa- 
tion,” is an unincorporated voluntary trade association, with its head- 
quarters in the office of its secretary, Edward Siebert, in care of Penn 
Reed & Harness Co., Allentown, Pa. Said respondent was organized 
in 1938 to promote the mutual interests of its members, and since that 
time has served its members as an instrumentality or vehicle for joint 
and cooperative action among themselves. The membership of the 
association consists of manufacturers and sellers of shuttles located in 
various States of the United States, and as of January 1947 included 
11 out of a total of about 15 shuttle manufacturers in the country. 
All of said 11 manufacturers except two, namely, U. S. Bobbin & 
Shuttle Co. and Jas. H. Billington Co., both of which withdrew in 
1948, are still members of the association. From time to time the 
membership of the association has also included others engaged in 
the manufacture of shuttles. 

The respondent association is not itself engaged in commerce, but, 
prior to January 1947, it was engaged in aiding and cooperating with 
the other respondents named in paragraph two hereof in carrying 
out the unlawful acts and practices hereinafter found which have 
directly and substantially affected competition among its members. 

Par. 2. (a) Respondent U. S. Bobbin & Shuttle Co. (named in the 
complaint as United States Bobbin & Shuttle Co.) is a Rhode Island 
corporation, with its principal office and place of business located at. 
Lawrence, Mass. 

(6) Respondent Lowell Shuttle Co. is a Massachusetts corporation, 
with its principal office and place of business located at Lowell, Mass. 

(¢) Respondent The David Brown Co. is a Massachusetts corpora- 
tion, with its principal office and place of business located at Lawrence, 
Mass. 

(¢@) Respondent New Bedford Shuttle Co. isa New Jersey corpora- 
tion, with its principal office and place of business located at 871 Rock- 
dale Avenue, New Bedford, Mass. 
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(e) Respondent Ruth Burchill Forrest is an individual, doing busi- 
ness as Penn Reed & Harness Co,, with her principal office and place 
of business located at Allentown, Pa. 

(7) Respondent The Pavia Shuttle Co. (named in the complaint as 
Pavia Shuttle Co.) is a New Jersey corporation, with its principal 
office and place of business located at 415 Auburn Street, Allen- 
town, Pa. 

(g) Respondent Watson-Williams Manufacturing Co. is a Massa- 
chusetts corporation, with its principal office and place of business 
located at Millbury, Mass. 

(h) Respondent Edward F. Atkinson is an individual, doing busi- 
ness as Jacob Walder Co., with his principal office and place of business 
located at 20-22 California Avenue, Paterson, N. J. 

() Respondent Jas. H. Billington Co. (named in the complaint as 
James H. Billington Co.) is a Pennsylvania corporation, with its 
principal office and place of business located at 1533 North Randolph 
Street, Philadelphia, Pa. 

(j) Respondent Mrs. Vaughn S. Hall, Annie L. Storms, Sarah A. 
Roe, Mary S. Warburton,*Albert H. Morehead, John Hall, Abram T. 
Hall, and James Warburton are copartners, doing business as I. A. 
Hall & Co., with their principal office and place of business located at 
94-36 Hamilton Avenue, Paterson, N. J. 

(k) Respondent Steel Heddle Manufacturing Co. is a Pennsylvania 
corporation, with its principal office and place of business located at 
2110 West Allegheny Avenue, Philadelphia, Pa. It conducts its man- 
ufacture of shuttles at its Southern Shuttle Division Plant, which is 
located at Greenville, S. C., from which it makes sales of shuttles and 
related products in interstate commerce. 

All of the respondents named in subparagraphs (a) to (%) inclusive, 
hereinafter sometimes collectively referred to as respondent manu- 
facturers, are engaged in the manufacture and in the sale and distribu- 
tion of shuttles, and prior to January 1947 all of said respondent 
manufacturers were members of the respondent association. The rec- 
ord discloses that U. S. Bobbin & Shuttle Co. withdrew from the asso- 
ciation as of June 10, 1948, and that Jas. H. Billington Co. withdrew 
therefrom as of July 14, 1948. 

Par. 3. In the course and conduct of their respective businesses, the 
respondent manufacturers cause their products, when sold, to be 
shipped from their respective places of business to the purchasers 
thereof located in various States of the United States other than the 
States of origin of such shipments. Said respondent manufacturers 
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maintain a constant course of trade in said products in commerce 
among and between the various States of the United States. 

Except in so far as competition between and among said respondent 
manufacturers has been hindered, frustrated, lessened, restricted, re- 
strained or eliminated by the understanding, agreement, combination 
or conspiracy, and the acts, things, practices and methods done and 
carried out pursuant thereto and in furtherance thereof, as hereinafter 
found, each of said respondent manufacturers has been and is in com- 
petition with one or more of the other respondent manufacturers in 
seeking to sell and selling its products in commerce. 

Par. 4. Shuttles, the commodity with which this proceeding is con- 
cerned, are specially constructed in a wide variety of sizes from well- 
seasoned dogwood and persimmon blocks to customers’ specifications 
for use in the weaving of cloth. They are therefore an important 
item of commerce and trade. The respondent manufacturers named 
in Paragraph Two hereof manufacture and sell approximately 50 
percent of all such products produced and sold in the United States. 

Par. 5. In 1890 an organization known as the American Shuttle 
Company was formed by the New England shuttle manufacturers, and 
during its existence this company maintained its principal office and 
place of business in Boston, Mass. From the date of its creation until 
sts dissolution sometime about 1924, the American Shuttle Co., the 
memberhip of which included four of the respondent manufacturers, 
or their predecessors, operated as an association for the benefit of 
shuttle manufacturers. After dissolution of the American Shuttle 
Co., the respondent manufacturers organized the respondent American 
Shuttle Manufacturers’ Association, and for a number of years said 
respondent manufacturers made use of the facilities of said association 
for actively advising, assisting and cooperating with each other in 
furtherance of the unlawful acts, practices and things more specifically 
set forth in paragraph six hereof. 

Par. 6. More than 10 years ago the respondent manufacturers, act- 
ing between and among themselves and through and by means of the 
respondent association and its officers, representatives and employees, 
entered into, and at all times thereafter prior to J anuary 1947 they 
continuously engaged in and carried out a wrongful and unlawful 
understanding, agreement, combination and conspiracy for the pur- 
pose and with the effect of hindering, frustrating, suppressing, lessen- 
lug, restraining and eliminating competition in the sale and distribu- 
tion of shuttles in trade and commerce between and among the various 
States of the United States. Pursuant to and in furtherance of said 
understanding, agreement, combination and conspiracy, the respond- 
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ent manufacturers, acting in cooperation with each other in the manner 
and by the methods herein set forth, did and performed the following 
acts, practices and things: 

(a) they concertedly established, fixed, and maintained prices, dis- | 
counts, and extra charges to be applied by each of them in the sale and 
distribution of shuttles; 

(6) they agreed to hold and from time to time did hold meetings 
under the auspices and supervision of duly elected representatives 
and agents of the respondent association, during the course of which 
they advised and informed each other concerning the intimate de- 
tails of the business of each, including prices to be quoted and charged 
in current and future sales transactions by each of. said respondent 
manufacturers. Through this exchange of information all of said 
respondents were informed and had a common understanding of the 
prices and pricing policies expected to be used by each; 

(c) they exchanged among themselves current and future quota- 
tions of prices, terms, and conditions of sale offered to the trade; 
and through this exchange of information all of said respondents were 
informed and had a common understanding of the prices and pricing 
policies expected to be used by each. 

-Par.7 Asa result of the aforesaid acts and practices, the respondent 
manufacturers, acting in the manner and by the methods stated, ac- 
quired a common understanding of what each was expected to do in 
the establishment and maintenance of prices and pricing policies, and 
there existed under such circumstances a tacit agreement, understand- 
ing, or meeting of the minds among said respondent manufacturers 
that they would and should adhere to the price lists or price quota- 
tions exchanged and discussed as stated in Paragraph Six until and 
unless other and different price lists and quotations were issued and 
exchanged. 

Par. 8. The capacity, tendency, and effect of the understanding, 
agreement, combination, and conspiracy entered into and carried out 
by the respondents named herein, as stated above, and the acts and 
practices done and performed pursuant thereto and in furtherance 
thereof, as set out in the preceding paragraphs, have been to substan- 
tially lessen, restrict, restrain, suppress and eliminate competition 
between and among the respondent manufacturers in the sale and 
distribution of shuttles in commerce within the intent and meaning of 
section 5 of the Federal Trade Commission Act; to unreasonably 
restrict and restrain trade and commerce in such products; and have 
had a dangerous tendency to create in the respondent manufacturers 
a monopoly in the sale and distribution of shuttles. 
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CONCLUSION 


The acts and practices of the respondents as herein found were all 
to the prejudice and injury of the public and of competitors of the 
respondent manufacturers and constituted unfair methods of compe- 
tition in commerce and unfair acts and practices in commerce within - 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the joint answer of 
the respondents, in which answer said respondents admit, with certain 
exceptions, all of the material allegations of fact set forth in the com- 
plaint and state that they waive all intervening procedure and further 
hearings as to said facts, and a stipulation of facts supplementing the 
answer, entered into by and between counsel for the respondents and 
counsel in support of the complaint; and the Commission having made 
its findings as to the facts and its conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the corporate respondents U.S. Bobbin & Shuttle 
Co., Lowell Shuttle Co., The David Brown Co., New Bedford Shuttle 
Co., The Pavia Shuttle Co., Watson-Williams Manufacturing Co., Jas. 
H. Billington Co., and Steel Heddle Manufacturing Co., and their 
officers, and Ruth Burchill Forrest, individually and doing business as 
Penn Reed & Harness Co., Edward F. Atkinson, individually and 
doing business as Jacob Walder Co., and Mrs. Vaughn 8. Hall, Annie 
L. Storms, Sarah A. Roe, Mary S. Warburton, Albert H. Morehead, 
John Hall, Abram T. Hall and James Warburton, individually and as 
copartners doing business as I. A. Hall & Co., and said respective re- 
spondents’ agents, representatives and employees, in or in connection 
with the offering for sale, sale or distribution in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of shuttles, 
do forthwith cease and desist from entering into, continuing, cooperat- 
ing in or carrying out any planned common course of action, under- 
standing, agreement, combination or conspiracy between or among any 
two or more of said respondents, or between any one or more of said 
respondents and others not parties hereto, to do or perform any of the 
following acts, practices or things: 

(1) Establishing, fixing or maintaining prices, terms, or conditions 
of sale, for said products, or adhering to or promising to adhere to any 
price, terms or conditions of sale so established, fixed or maintained. 
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(2) Holding or participating in any meeting, discussion or exchange 
of information among themselves, or under the auspices of the Amer- 
ican Shuttle Manufacturers’ Association, or any of its officers or em- 
ployees, or any other medium or central agency, for the purpose of dis- 
cussing or with the effect of planning or devising methods of fixing, 
establishing or maintaining prices, terms or conditions of sale for said 
products. 

(3) Exchanging, distributing or relaying among themselves, or 
any of them, or through the American Shuttle Manufacturers’ Associ- 
ation, or any of its officers or employees, or any other medium or cen- 
tral agency, price lists or other information showing current or tfu- 
ture prices, terms or conditions of sale for said products, or other in- 
formation concerning prices, terms or conditions of sale to be charged 
or offered by any respondent manufacturer in any future sales 
transaction. 

(4) Formulating or putting into operation any other plan or prac- 
tice which has the purpose or the tendency or effect of fixing prices 
for the products manufactured by the respondent manufacturers or 
of otherwise restricting, restraining, or eliminating competition in 
the sale and distribution of such products. 

(5) Employing or utilizing the American Shuttle Manufacturers’ 
Association, or any of its officers or employees, or any other medium 
or central agency, as an instrumentality, vehicle or aid in performing 
or doing any of the acts or practices prohibited by this order. 

It is further ordered, That the respondent, American Shuttle Manu- 
facturers’ Association, and its officers, agents, representatives, and em- 
ployees, do forthwith cease and desist from knowingly aiding, assist- 
ing, advising, or cooperating with the aforesaid respondents, or any of 
them, in performing any of the acts or practices or doing any of the 
things prohibited in the paragraphs numbered (1) to (5), inclusive, 
of this order. 

It is further ordered, That each of the respondents shall, within sixty 
(60) days after service upon it of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which it has complied with this order. 


866412—51——41 


596 RITTER BROTHERS, INC. 


Syllabus . 45 5b Tees 


In THE MATTER OF 
RITTER BROTHERS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 53841. Complaint, June 26, 1945—Decision, May 3, 1949 


The phrase “Blue Ribbon”—as respects the charge that, as used in the instant 
case, it represents or implies that the products concerned have been awarded 
a trophy or prize in a competitive contest, and the opposing contention that 
it has no significance other than to impute quality or merit to the product 
thus designated—is not, in the view of the Commission, misleading if used 
alone and unaccompanied by other words suggestive of such a contest or 
award for excellence in such connection, such as “trophy” or “champion”; 
but is misleading, it appears, when accompanied by such words. 


Where a corporation engaged in the manufacture and interstate sale and distri- 
bution of fur garments made of mink, principally; in advertising in maga- 
zines and newspapers, and also on labels attached to garments, directly or 
by implication— 

(a) Falsely represented that the garments in question were made of peltries 
obtained from wild or trapped minks, when in fact they, or some of them, 
were made of peltries obtained from ranch minks; 

(b) Falsely represented that the peltries used in said garments were obtained 
from minks of registered championship stock, which were trophy or prize 
winners; 

The facts being that said minks were not trophy or prize winners such as those 
to which, as best specimens, prizes or trophies are awarded at contests or 
exhibits held by associations of mink farm operators ; and while the garments 
and the peltries composing them were registered by it by number for identifi- 
cation purposes in its office, the minks themselves were not of registered 
stock; and, 

(c) Represented that its trade mark was registered in the United States Patent 
Office through depictions of so-called “blue ribbon trophy” with the legend 
beneath “TRADE MARK REG. IN U. 8S. AND CANADA”, and legend on 
label attached to some of the garments “REGISTERED BLUE RIBBON 
MINK”, etc., bearing a blue ribbon rosette resembling a contest premium 
with a medal affixed containing the words “BLUE RIBBON TROPHY 
REGISTERED”, etc.; 

The facts being that while registered in the State of New York and-in Canada, 
its said trade-mark was not registered in the United States Patent Office ; 

With tendency and capacity to mislead a substantial number of dealers and 
members of the consuming publie with respect to its products, and thereby 
cause purchase thereof; and with effect of placing in the hands of dealers 
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an instrumentality whereby they might be enabled to mislead and deceive 
the consuming public: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


As respects the charges in the complaint in said proceeding that respondent 
falsely represented that the peltries in its garments were derived from mink 
of pure Labrador strain, the evidence appeared to be insufficient for a proper 
determination of the issues thus raised, and the Commission was of the 
opinion that said charges were not sustained by the record. 

Before Mr. Arthur F. Thomas and Mr. William L. Pack, trial 
examiners. 

Mr. DeWitt T. Puckett and Mr. George M. Martin for the Com- 
mission. 

Leon, Weill & Mahony, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Ritter Brothers, Inc., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of the said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracraru 1. Respondent Ritter Brothers, Inc., is a corporation, 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York and has its principal office and place 
of business at 224 West 30th Street, New York, New York. Respond- 
ent is now, and for several years last past has been, engaged in the 
manufacture, sale, and distribution of women’s fur garments princi- 
pally those made of mink. 

Respondent causes its said fur garments, when sold by it, to be trans- 
ported from its said place of business in the State of New York, to the 
purchasers thereof located in the various States of the United States 
and in the District of Columbia. The respondent maintains, and at 
all times mentioned herein has maintained, a substantial course of 
trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business and for 
the purpose of inducing the purchase of its said mink garments re-. 
spondent, for more than five years last past, has made and caused to be 
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made many representations and statements concerning said mink gar- 
ments. Such statements and representations were made in advertise- 
ments which appeared in magazines and newspapers of general circu- 
lation, on labels attached to said garments and on a medallion hanging 
from a small chain on a rosette of dark.blue ribbon attached to some 
of the said garments. Among and typical of the aforementioned 
representations and statements are: 

Blue Ribbon Trophy REGISTERED Mink. Mink Garments from the regis- 
tered champions are readily identified by their inherent quality, color, and 
richness. The Blue Ribbon Trophy affixed to each permanently confirms its 
distinction. 

Blue Ribbon Trophy Minks are of pure Labrador strain and are selected for the 
natural blue color, silk texture, and prime, enduring quality of champions. The 
individual registration number of each coat is engraved upon the Blue Ribbon 
Trophy label and stamped on the pelts. 

In mink, Blue Ribbon Trophy coats—from the champions of the wild—are 
the national standard of excellence. 

Blond Mink. A new hue on the fashion horizon. Natural blond wild Canadian 
mink, agleam with “northern lights.” 

Blue Ribbon Trophy Mink—The “Champions” of Labrador strain, with rich 
blue undertones, selected, styled, and manufactured by Ritter. Each coat regis- 
tered by number on the individual pelts and engraved upon the Trophy label, 
for the full protection and lasting pride of the purchaser. 

In such advertisements were depictions of the so-called “blue rib- 
bon trophy,” with a legend beneath, “Trapp Marx Rec. 1n U. 8. AND 
Canapa.” 

To some of the said products is attached a label stating “RrcisTERED 
Buvur Rison Minx by Ritter Bros.,” and bearing a blue ribbon rosette 
resembling a contest premium with a medal affixed containing the 
words, “Biur Risson TropHy Recisrerep (depiction of a mink and 
space for a number) From CHAMPIONS OF THE WILD.” 

Par. 3. Through the use of the statements and representations above 
set forth, and others of similar import not specifically set out herein, 
the respondent has represented that its said mink garments are made 
of pelts obtained from wild or trapped animals; that they are made 
of pelts obtained from the pure Labrador strain of minks; and that 
said pelts came from Labrador. The respondent also represents, in 
the manner aforesaid, that its said garments were made of pelts ob- 
tained from registered championship stock that were blue ribbon 
trophy winners. Respondent has also represented, by means of the 
above-described depiction of a medallion and the accompanying ex- 
pression “Trade Mark Reg. in U. S. and Canada” that said trade-mark 
has been duly registered with the United States Patent Office and that 
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the pelts used in the manufacture of said garments came from prize 
winning animals. 

Par. 4. In truth and in fact, respondent’s said fur garments were 
not manufactured of wild or trapped animals, nor were the pelts used 
in the manufacture thereof obtained from Labrador or from minks 
of the Labrador strain. Said garments were not made of pelts ob- 
tained from registered or championship animals, or from blue ribbon 
trophy or prize winners. The depiction which appears on the medal- 
lion attached to respondent’s garments, and featured in some adver- 
tisements, accompanied by the expression “Trade Mark Reg. in U. 8. 
and Canada” is not a registered trade-mark with the United States 
Patent Office. : : 

Par. 5. The fur industry and the public generally associate blue 
ribbons, trophies, and championships with competitive events and the 
term “Blue Ribbon” connotes a competitive contest with judges quali- 
fied to pass on matters of excellence. The word “trophy” implies that 
a distinctive emblem has been awarded in a bona fide contest as to 
quality. The word “champion” as applied to an animal, means gen- 
erally that such animal has been entered in a contest with others of its 
kind and been formally adjudged the best of the lot. The word “reg- 
istered,” as applied to an animal, indicates acceptance of its pedigree 
by an impartial, independent authority and a record thereofon its 
registration rolls. 

The term “Trade-Mark Reg. in U. S.” signifies that such trade-mark 
is duly registered in the United States Patent Office. 

Par. 6. Mink pelts are produced commercially in the United States 
and Canada on what are called mink farms or ranches and associations 
of mink farm operators hold contests or exhibitions wherein minks 
from various ranches are entered and prices or trophies are awarded 
to the best specimens entered. 

Par. 7. Substantial quantities of mink pelts are obtained from wild 
or trapped minks and such pelts are recognized in the trade and by the 
public as being generally superior in quality and appearance to ranch- 
grown pelts. Pelts from Labrador minks are also regarded by the 
trade and by the public as superior pelts. 

Par. 8. There is a demand on the part of a substantial portion of 
the purchasing public for mink garments made of pelts obtained from 
wild or trapped minks. There is also a purchaser demand for gar- 
ments made of skins obtained from Labrador minks. Likewise, there 
is a purchaser demand for mink garments made of pelts obtained from 
prize winning and registered minks. 
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Par. 9. The use by the respondent of the aforesaid false, misleading 
and deceptive representations and statements with respect to its mink 
products, disseminated as aforesaid, has had and now has the tendency 
and capacity to mislead and deceive and has misled and deceived pur- 
chasers and prospective purchasers with reference to respondent’s said 
fur garments, and has caused and now causes a substantial portion 
of the purchasing public, because of such erroneous and mistaken 
belief, to purchase substantial quantities of respondent’s said mink 
garments. By said acts and practices, respondent also places in the 
hands of the purchasers of its merchandise for resale a means and 
instrumentality whereby they may and do mislead and deceive the pur- 
chasing public as to the true facts regarding respondent’s said mink 
products. 

Par. 10. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Rerort, Frnprnes as TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 26, 1945, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ent, Ritter Brothers, Inc., a corporation, charging it with the use of 
unfair and deceptive acts and practices im commerce in violation of 
the provisions of that Act. After the filing of respondent’s answer 
to the complaint, testimony and other evidence in support of and in 
opposition to the allegations of the complaint were introduced before 
a trial examiner of the Commission theretofore duly designated by it 
and such testimony and other evidence were duly reported and filed 
‘n the office of the Commission. Thereafter the proceeding regularly 
came on for final hearing before the Commission on the complaint, 
answer, testimony and other evidence, the trial examiner’s recom- 
mended decision, and brief in support of the allegations of the com- 
plaint (counsel for respondent having filed no brief and no request 
for oral argument having been made) ; and the Commission, having 
considered the matter and being fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, Ritter Brothers, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of the 
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laws of the State of New York, with its principal office and place of 
business located at 224 West 30th Street, New York, New York. 
Respondent is now, and for a number of years last past has been, 
engaged in the manufacture, sale, and distribution of fur garments, 
principally garments made of mink. 

Par. 2. Respondent causes its products, when sold, to be trans- 
ported from its place of business in the State of New York to pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a substantial course of trade 
in its products in commerce among and between the various States of 
the United States and in the District of Columbia. f 

Par. 3. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of certain of its mink garments, re- 
spondent has made various representations with respect to such gar- 
ments. These representations were made in advertisements which 
appeared in magazines and newspapers and also on labels attached to 
the garments. Among and typical of these representations are the 
following: 

Blue Ribbon Trophy Minks . . . The “Champions” of Labrador strain, with 
tered champions are readily identified by their inherent quality, color and rich- 
ness. The Blue Ribbon Trophy affixed to each permanently confirms its 
distinction. 

Blue Ribbon Trophy Minks are of pure Labrador Strain and are selected for 
the natural blue color, silk texture and prime, enduring quality of champions. 
The individual registration number of each coat is engraved upon the Blue 
Ribbon Trophy label and stamped on the pelts. 

In mink, Blue Ribbon Trophy coats—from the champions of the wild—are the 
national standard of excellence. 

Blue Ribbon Trophy Mink . . . The “Champions” of Labrador strain, with 
rich blue undertones, selected, styled and manufactured by Ritter. Hach coat 
registered by number on the individual pelts and engraved upon the Trophy label, 
for the full protection and lasting pride of the purchaser. 

In these advertisements were depictions of the so-called “blue ribbon 
trophy,” with a legend beneath, “TRADE MARK REG. IN U. S. 
AND CANADA.” 

To some of the garments there was attached a label stating, Rrcrs- 
‘erED Biurn Rison Minx by Ritter Bros., and bearing a blue ribbon 
rosette resembling a contest premium with a medal affixed containing 
the words, Biur Risson Trorny Recisrerep (depiction of a mink and 
space for a number) From CHAMPIONS OF THE Wi.” 

Par. 4. Through the use of this advertising material respondent 
represented, directly or by implication, that the garments referred to 
in the advertisements were made of peltries obtained from wild or 
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trapped minks; that the peltries used in such garments were obtained 
from minks of registered championship stock; that the minks from 
which such peltries were obtained were trophy or prize winners; and 
that respondent’s trade-mark was registered in the United States 
Patent Office. . 

Par. 5. The Commission finds from the record that these repre- 
sentations were false, deceptive and misleading. The garments in 
question or some of them were not made of peltries obtained from 
wild or trapped minks but were made of peltries obtained from ranch 
minks. The peltries used in the garments were not obtained from 
trophy or prize winning minks. Respondent’s trade-mark was not 
and is not registered in the United States Patent Office, although it is 
registered in the State of New York and in Canada. 

Mink peltries are produced commercially in the United States and 
Canada on mink farms or ranches, and associations of mink farm 
operators hold contests or exhibits where minks from various ranches 
are entered and prizes or trophies are awarded to the best specimens 
entered. 

The minks from which the peltries used in respondent’s garments 
were obtained were not registered or championship animals, While 
respondent maintains in its own office a record in which each of its 
mink garments and the peltries composing the garment are registered 
by number for identification purposes, this fact has no relation to the 
issue as to whether the minks in question were of registered stock. 

Par. 6. Another of the charges in part involves the question as to 
whether the expression “Blue Ribbon” as used by respondent to desig- 
nate its garments represents or implies that the furs or the minks from 
which they are derived have been awarded a trophy or prize in a 
competitive contest. Respondent contends that the phrase “Blue 
Ribbon” has no significance other than to impute quality or merit, to 
the product so designated. The Commission is of the view that the 
name is not misleading if used alone and unaccompanied by other 
words suggestive of a competitive contest or award for excellence 
in that connection, such as “trophy” or “champion.” The name, it 
appears, is misleading when so accompanied. 

The evidence appears to be insufficient for a proper determination 
of the issues raised in the complaint which pertain to the statement 
in the advertising that the peltries in respondent’s garments are 
derived from mink of pure Labrador strain. The Commission is of 
the opinion that such charges are not sustained by the record. 

Par. 7. The practices of respondent, as set forth above, have the 
tendency and capacity to mislead and deceive a substantial number 
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of dealers and members of the consuming public with respect to 
respondent’s products and have a tendency and capacity to cause 
the purchase thereof as a result of the erroneous and mistaken belief 
so engendered. Respondent’s practices also place in the hands of 
dealers purchasing such products an instrumentality whereby such 
dealers may be enabled to mislead and deceive the consuming public. 


CONCLUSION 


The acts and practices of respondent as herein found are all to the 
prejudice of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before an examiner of the Com- 
mission theretofore duly designated by it, recommended decision of 
the trial examiner, and brief in support of the complaint (respondent 
not having filed brief, and oral argument not having been requested), 
and the Commission having made its findings as to the facts and its 
conclusion that respondent, Ritter Brothers, Inc., a corporation, has 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That respondent, Ritter Brothers, Inc., a corporation, 
and its officers, agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of respondent’s fur garments in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from representing, directly or by 
implication : 

(1) That garments not made of peltries obtained from wild or 
trapped minks are made of such peltries. 

(2) That the peltries used in respondent’s garments are obtained 
from registered or championship minks. 

(3) That the peltries used in respondent’s garments are obtained 
from trophy winning or prize winning minks. 

(4) That respondent’s trade-mark is registered in the United States 
Patent Office. 
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Provided, however, That nothing contained in this order shall be 
construed as prohibiting the use by respondent of the expression “Blue 
Ribbon” to designate its products when such expression is not accom- 
panied by other words indicating or suggesting a competitive contest. 

It is further ordered, That the respondent.shall, within sixty days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THe MaArTrer OF 
WAIN’S LABORATORY, INC. 


ORDER REOPENING PROCEEDINGS AND MODIFYING FINDINGS AS TO THE FACTS 
AND ORDER TO CEASE AND DESIST 


Docket 4208. Order, May 20, 1949 


Order reopening proceeding in Docket 4203—in which findings as to the facts, 
and order to cease and desist issued on October 18, 1940, 31 F. T. C. 1142, 
5 F. R. 4279—and modifying, for the reasons set forth, said findings and 
order directed against the false advertisement of respondent’s “Wain’s 
Compound,” offered for bronchial asthma and coughs, so as to eliminate 
that prohibition which required certain affirmative disclosure as respects 
use of said preparation by those having tuberculosis or goiter, as more 
fully below set out. 


Mr. John M. Russell for the Commission. 
Mr. Robert Elliott Freer, of Washington, D. C., for respondent. 


ORDER REOPENING PROCEEDING AND MODIFYING FINDINGS.AS TO THE FACTS 
AND ORDER TO CEASE AND DESIST 


This matter came on to be heard upon request filed on April 4, 1949, 
on behalf of Maxwell Wain, an individual, by his attorney, for modi- 
fication of the Commission’s findings as to the facts and order to cease 
and desist in the above-entitled matter, and answer thereto filed on 
April 12, 1949, by William M. King, of the Commission’s trial staff, 
admitting the facts to be as set forth in the request and interposing no 
objection to the requested modification. 

The Commission, on October 18, 1940, issued its findings as to the 
facts and order to cease and desist against Wain’s Laboratory, Inc., a 
corporation. Among other things, the Commission found that re- 
spondent’s representations concerning its preparation designated 
“Wain’s Compound” constituted false advertisements because of their 
failure to reveal facts material in the light of such representations and 
failure to reveal that the use of said preparation under the conditions 
prescribed or under such conditions as are customary or usual may 
result in injury to health by reason of its potassium iodide content. 
On the basis of its findings as to the facts the Commission issued its 
order to cease and desist in which it prohibited, among other things, 
the dissemination by réspondent of any advertisement in connection 
with the offering for sale, sale, or distribution of the aforementioned 
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preparation which fails to reveal that said preparation should not 
be used by those having tuberculosis or goitre, with the proviso that 
such advertisement need contain only a statement that said prepara- 
tion should be used only as directed on the label thereof when such 
label contains a warning to the effect that the preparation should 
not be used by those having tuberculosis or goitre. 

The Commission, on December 11, 1946, promulgated a statement 
of policy, amended on March 2, 1948, which is in pertinent part as 
follows: 

“In the case of advertisements of food, drugs, cosmetics, or devices 
which are false because of failure to reveal facts material with respect 
to the consequences which may result from the use of the commodity, 
it is the policy of the Commission to proceed only when the resulting 
dangers may be serious or the public health may. be impaired, and 
in such cases to require that appropriate disclosure of the facts be 
made in the advertising.” 

Subsequently, and in conformity with the foregoing policy, the 
Commission administratively determined that it will not be its policy 
to require disclosures or revelations in advertising of preparations 
containing iodides because of the presence of those ingredients, when 
such preparations are compounded and used as is customary or usual 
or under appropriate directions for their use. 

In view of the policy statement and administrative determination 
referred to above, it is the opinion of the Commission that it will be 
in the public interest to reopen this proceeding for the purpose of 
modifying said findings as to the facts and order to cease and desist. 

It is therefore ordered, That this proceeding be, and the same hereby 
is, reopened for the purpose of modifying the findings as to the facts 
and order to cease and desist issued herein on October 18, 1940. 

It is further ordered, That said findings as to the facts be, and the 
same hereby are, odned by striking therefrom Paragraph Six, read- 
ing as follows: 

“Par. 6. In addition to the representations hereinabove set forth, 
the respondent has also engaged in the dissemination of false adver- 
tisements in the manner above set forth, in that said advertisements 
so disseminated fail to reveal facts material in the light of such repre- 
sentations and fail to reveal that the use of said preparation under the 
conditions prescribed in said advertisements or under such conditions 
as are customary or usual, may result in injury to health.” 

It is further ordered, That said order to cease and desist be, and 
the same hereby is, modified by striking from paragraphs “1” a me 
thereof the parts reading as follows: 
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“Or which advertisement fails to reveal that said preparation should 
not be used by those having tuberculosis or goitre (provided, however, 
that such advertisement need contain only a statement that said 
preparation should be used only as directed on the label thereof when 
such label contains a warning to the effect that the preparation should 
not be used by those having tuberculosis or goitre).” 


Norr.—The original findings and order read as follows: 


Report, Frnprnes As To THE Facts, and OrpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 30, 1940, issued, and on Aug- 
ust 3, 1940, served, its complaint in this proceeding upon the respond- 
ent, Wain’s Laboratory, Inc., a corporation, charging it with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said Act. On September 11, 1940, respondent 
filed its answer, in which answer it admitted all the material allega- 
tions of fact set forth in said complaint and waived all intervening 
procedure and further hearings as to said facts. Thereafter, the 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint and answer thereto, and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Wain’s Laboratory, Inc., 1s a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of California, having its office and principal place 
of business at 4687 Hollywood Boulevard, Hollywood, California. 

Par. 2. Respondent is now and has been for more than two years 
last past engaged in the business of selling and distributing a certain 
preparation containing drugs, formerly designated AMA-GON and 
now offered for sale and sold under the name “Wain’s Compound,” 
recommended for use in the treatment of bronchial asthma and bron- 
chial coughs. Respondent sells its said product to members of the 
purchasing public situated in various States of the United States 
and in the District of Columbia, and causes said product when sold 
by it, to be transported from its place of business in the State of 
California to the purchasers thereof located in various other States 
of the United States and in the District of Columbia. Respondent. 
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maintains, and at all times mentioned herein He maintained, a course 
of trade in its said product in commerce among and between the vari- 
ous States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the 
respondent has disseminated, and is now disseminating, and has caused, 
and is now causing, the dissemination of false advertisements con- 
cerning its said product by the United States mails, and by various 
other means in commerce, as commerce is defined in the Federal Trade 
Commission Act, for the purpose of inducing, and which are likely 
to induce, directly or indirectly the purchase of its said product; and 
respondent has also disseminated and is now disseminating, and has 
caused, and is now causing, the dissemination of false advertisements 
concerning its said product, by various means, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of its said product in commerce, as commerce is defined in the 
Federal Trade Commission Act. Among and typical of the false, 
misleading and deceptive statements and representations contained 
in said false advertisements, disseminated and caused to be dissemi- 
nated, as hereinbefore set forth, by the United States mails, by adver- 
tisements in newspapers, and by circulars and other advertising litera- 
ture, are the following: 


TO PALLIATE ATTACKS OF BRONCHIAL 
ASTHMA 
And Bronchial Coughs 


The active ingredient in Wain’s Compound works rapidly. In a few minutes 
it is taken into the blood stream and starts its work. No matter how long you 
have suffered from torturing attacks of Bronchial Asthma and Bronchial Coughs, 
we want you to prove the value of Wain’s Compound to yourself today. Accept 
this generous trial offer. You must be entirely satisfied. Wain’s Compound 
helps you, or your MONBY BACK is GUARANTEED. ‘Sold at all OWL DRUG 
STORES. 

Par. 4. Through the use of the statements and representations here- 
inabove set forth, and other similar statements and representations 
not specifically set out herein, all of which purport to be descriptive 
of the remedial, curative and therapeutic properties of respondent’s 
said preparation, respondent directly and by implication represents 
that said preparation is an effective and competent treatment for 
bronchial asthma and bronchial coughs; that its use gives immediate or 
prompt relief from the paroxysms of asthma; that said preparation 
is entirely safe and harmless and may be used without danger of ill 
effects upon the health of the user. 


WAIN’S LABORATORY, INC. 609 


605 Note 


Par. 5. The foregoing representations are grossly exaggerated, false 
and misleading. In truth and in fact, respondent’s preparation is not 
an effective or competent treatment for bronchial asthma or bronchial 
coughs, and has no therapeutic value in the treatment of such condi- 
tions in excess of furnishing temporary symptomatic relief from the 
paroxysms of asthma and bronchial irritations. 

Said preparation is not in all cases safe or harmless as it contains 
potassium iodide in quantities sufficient to cause in some instances in- 
jury to health if taken under the conditions prescribed in said adver- 
tisements or under such conditions as are customary or usual. 

The use of said preparation as aforesaid may be harmful to those 
having healed lesions of arrested tuberculosis or goitre. In arrested 
cases of tuberculosis the tendency of potassium iodide is to resolve the 
fibrous tissues about the healed lesions and thereby to reactivate the 
tuberculous process. The hazard in cases of goitre is the tendency to 
convert a benign adenoma to a toxic adenoma. 

Par. 6. In addition to the representations hereinabove set forth, 
the respondent has also engaged in the dissemination of false advertise- 
ments in the manner above set forth, in that said advertisements so 
disseminated fail to reveal facts material in the light of such repre- 
sentations and fail to reveal that the use of said preparation under 
the conditions prescribed in said advertisements or under such condi- 
tions as are customary or usual, may result in injury to health. 

Par. 7. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations disseminated as afore- 
said has had, and now has, the tendency and capacity to, and does, 
mislead a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that all of such false statements and repre- 
sentations are true and to induce a substantial portion of the purchas- 
ing public to purchase respondent’s said preparation because of such 
erroneous and mistaken belief engendered as above set forth. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
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respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint and states that it waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act ; : 

It is ordered, That the respondent, Wain’s Laboratory, Inc., a corpo- 
ration, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, or distribution of its medicinal preparation designated 
“Wain’s Compound,” or any other medicinal preparation, composed 
of substantially similar ingredients, or possessing substantially similar 
therapeutic properties, whether sold under the same name or under 
any other name, do forthwith cease and desist from directly or indi- 
rectly: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails or (b) by any means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents directly or through inference that 
said preparation has any therapeutic value in the treatment of bron- 
chial asthma or bronchial coughs, in excess of relief from the parox- 
ysms of asthma and bronchial irritations; that said preparation is in 
all cases safe or harmless; or which advertisement fails to reveal that 
said preparation should not be used by those having tuberculosis or 
goitre (Provided, however, That such advertisement need contain only 
a statement that said preparation should be used only as directed on 
the label thereof when such label contains a warning to the effect that 
the preparation should not be used by those having tuberculosis or 
goitre) ; 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said preparation, 
which advertisement contains any of the representations prohibited 
in paragraph 1 hereof, or which advertisement fails to reveal that said 
preparation should not be used by those having tuberculosis or goitre 
(Provided, however, That such advertisement need contain only a 
statement that said preparation should be used only as directed on the 
label thereof when such label contains a warning to the effect that the 
preparation should not be used by those having tuberculosis or goitre). 
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It is further ordered, That the respondent shall within ten (10) days 
after service upon it of this order file with the Commission an interim 
report in writing stating whether it intends to comply with this order 
and, if so, the manner and form in which it intends to comply; and 
that within sixty (60) days after service upon it of this order, said 
respondent shall file with the Commission a report in writing, setting 


forth in detail the manner and form in which it has comphed with 
this order. 
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DAVID M. LORENZ AND BERNHARD W. ALDEN TRADING 
AS ARBEE FOOD PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5430. Complaint, Apr. 10, 1946—Decision, May 24, 1949 


Where an advertiser-vendor, in advertising directed to persons who are already 
ill, or So consider themselves, represents a product as a cure or effective 
treatment for certain designated symptoms or conditions, such persons 
usually have, or are under the impression that they have, one or more of 
the symptoms there referred to. And when in fact the causes thereof are 
numerous and probably are not due to that which would be reached and 
beneficially affected by said product, said advertiser-vendor suggests not only 
that the designated symptoms may be due to the cause for which the product 
is beneficial, but also that there is a likelihood that they are in fact due 
thereto. Such a representation, made by suggestion and unaccompanied by 
an appropriate disclosure of the likelihood of other causes of the symptoms 
or conditions, is as false and deceptive in the opinion of the Commission as 
one made categorically under the same circumstances, and, by reason of 
such falsity, is subject to the same exercise of the Commission’s corrective 
action as though made by affirmative statement. 


As respects a claim that a certain product is valuable in human nutrition by 
reason of its vitamin E content; use of said vitamin has not been established 
as essential to human nutrition. 


While constipation and certain types of nervous troubles, digestive disorders, 
stomach and bowel trouble, neuritis, common headache, aching muscles and 
joints and such vague and indefinite conditions or symptoms as a tired, 
exhausted feeling and lack of pep, energy, and vitality may be due to a lack of 
vitamins, these usually arise because of diseases which bear no relationship 
to vitamin deficiencies, and will not be corrected or relieved by the adminis- 
tration of a vitamin product; nor, should they be the result of such defi- 
ciencies, will they be relieved or cured by the use of such product as that 
of vendor-advertiser in the quantities recommended—that is, two heaping 
tablespoonsful daily in the adult diet—except that, where due solely to a 
very minor deficiency of vitamin Bi long and continued consumption of the 
product in the amount recommended may tend to overcome such conditions, 
for the relief of which when due solely to a vitamin B, deficiency, far 
larger quantities—usually ten to fifty times the amount recommended—are 
required as a therapeutic dose. 


Where two partners engaged in the offer and interstate sale and distribution 
of a wheat-germ food product, which they designated “Spark-O-Life” prior 
to 1943 and subsequently as “Spark-O-Lite”; in advertising through radio 
broadcasts, newspapers, circulars, leaflets, order blanks and otherwise— 
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(a) Falsely represented that said product, because of its vitamin and mineral 
content, was a cure or remedy for constipation, nervous trouble, digestive 
disorders, or stomach and bowel trouble, and common headaches, and that 
use thereof would relieve, remedy or correct such conditions as tired, 
exhausted, half-alive, worn-out, older-than-you-really-are feeling, lack of 
pep, energy, or vitality, and aching muscles or joints, and would result in 
greater health, energy, and vitality, and, consumed as directed, would correct 
vitamin deficiencies ; 

(b) Falsely represented that its use would have therapeutic effect in the treat- 
ment of rheumatism, arthritis, neuritis, and migraine headache, when in fact 
said conditions are not caused by lack of vitamins ; 

(c) Falsely represented that said product was the richest vitamin food contain- 
ing vitamin G; that it was rich in phosphorus, magnesium, ealecium, and 
iron; and that persons consuming it, would possess greater health, energy 
and vitality; r 

(ad) Represented that its consumption as directed would correct vitamin defi- 
ciencies; when in fact such use would not correct vitamin deficiency except 
that where a deficiency was very slight and confined solely to a lack of vita- 
min Bi, long and continued consumption of said product as a food supple- 
ment might tend to overcome it; and 

(e) Represented that vitamin E in said product was valuable in human nutri- 
tion; notwithstanding the fact use of said vitamin had not been established 
as essential to nutrition ; 

With effect of deceiving a substantial portion of the purchasing public into the 
mistaken belief that such representations were true, and with tendency and 
capacity so to do, and thereby induce purchase of said product : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudices and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 
Mr. D. C. Daniel and Mr. Charles &. Cow for the Commission. 
Mr. Joe E. Burris, of Kansas City, Mo., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that David M. Lorenz 
and Bernhard W. Alden, individually and as copartners trading un- 
der the name of Arbee Food Products Company, hereinafter referred 
to as respondents, have violated the provisions of said Act and, it 
appearing to the Commission that a proceeding by it in respect there- 
of would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrary 1. Respondents, David M. Lorenz and Bernhard W. 
Alden are individuals, doing business as copartners under the trade 
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name of Arbee Food Products Company, with their principal office 
and place of business located in Kansas City, Kansas. 

Par. 2. Respondents are now, and for more than four years last 
past, have been engaged in the business of offering for sale and sell- 
ing in commerce, a food product designated “Spark-O-Life.” 

Respondents have caused and now cause said product, when sold, to 
be transported from their aforesaid place of business to purchasers 
thereof located at points in various other States in the United States 
and in the District of Columbia. Respondents have, at all times 
mentioned herein, maintained and do maintain a course of trade in 
said product in commerce between and among various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
caused, and are now causing, the dissemination of, false advertise- 
ments concerning their said product by the United States mails and by 
various other means in commerce, as “commerce” is defined in the 
Federal Trade Commission Act; and respondents have also dissem- 
inated and are now disseminating, and have caused, and are now caus- 
ing the dissemination of, false advertisements concerning said prod- 
uct, by various means, for the purposes of inducing, and which are 
likely to induce, directly or indirectly, the purchase of said product 
i commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act. 

Among and typical, but not all-inclusive, of the false, misleading 
and deceptive statements and representations contained in said ad- 
vertisements disseminated and caused to be disseminated, as herein- 
above set out, by and through the United States mails, by radio broad- 
casts and by various other means, are the following : 

Those miracle-working, natural vitamins help bring blessed relief from many 
types of nervous and digestive disorders. Now, friends, if you’ve bothered with 
troubles like these, don’t let this condition go on. 

“Have been sick with stomach and bowel trouble for a long time.” 

Friends, how would you like to wake up in the morning with real pep and 
energy? 

Imagine yourself being relieved of that tired, exhausted feeling—relieved of the 
feeling that you're older than you really are. 

When you don’t get enough of the SPARK-O-LIFE vitamins, you get tired and 
worn out easily. You may feel only “half alive’—rise in the morning without 
feeling fully refreshed, and wind up the day exhausted. 

SPARK-O-LIFE is the vitamin food, richest in those health and energy vita- 


mins * * * G. These are the “hard-to-get” minerals—Phosphorus, Mag- 
nesium, Calcium, and Iron. 
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Now, friends, if you have trouble keeping regular, get lasting relief by eating 
SPARK-O-LIFE every day. If you’ve bothered with nervous troubles or diges- 
tive disorders—see for yourself what SPARK-O-LIFE can do for you. Let me 
tell you something else—the vital health-giving elements found in SPARK-O- 
LIFE have been recommended by the medical profession in the treatment of 
rheumatism, arthritis, neuritis, and migraine headaches. That’s why we urge 
so strongly that you give SPARK-O-LIFE a chance to help you. 

“x * * but has ended my frequent headaches.” 

* * * if you’ve bothered with aching muscles and joints—start eating two 
tablespoonfuls of SPARK-O-LIFE regularly every day * * *, 

Decide right now to let the miracle-working vitamins in SPARK-O-LIFE go to 
work for you—have greater health and energy and vitality by correcting that 
vitamin deficiency. 

All you need normally each day of B and E vitamins. 

Par. 4. By and through the use of the statements hereinabove set 
out, and others similar thereto not specifically, set out herein, all of 
which purport to be descriptive of the therapeutic and curative proper- 
ties of said product, respondents have represented and now represent, 
directly and by implication, that their product Spark-O-Life, because 
of its vitamin and mineral content, is a cure or remedy for constipa- 
tion, nervous troubles, digestive disorders, stomach and bowel trouble; 
that the use of Spark-O-Life will relieve, remedy, or correct such con- 
ditions as tired, exhausted, half-alive, worn-out, older-than-you-really- 
are feeling, lack of pep, energy or vitality; that Spark-O-Life is the 
richest vitamin food containing vitamin G; that Spark-O-Life is rich 
in phosphorus, magnesium, calcium, and iron; that the use of Spark-O- 
Life will have therapeutic effect in the treatment of rheumatism, arth- 
ritis, neuralgia, and migraine or common headaches; that Spark-O- 
Life is effective in the treatment of aching muscles and joints; that per- 
sons consuming Spark-O-Life will possess greater health, energy, and 
vitality ; that the consumption of said product as directed will correct 
vitamin deficiencies; and that the Vitamin E in said product is valuable 
in human nutrition. 

Par. 5. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact, while constipation and 
certain types of nervous trouble, digestive disorders, stomach and 
bowel trouble, neuritis, common headache, aching muscles and joints 
and such vague and indefinite conditions or smyptoms (sic) as a tired, 
exhausted feeling and lack of pep, energy and vitality, may be due 
to a lack of vitamins, they usually arise because of diseases which bear 
no relationship to vitamin deficiency and would not be prevented, 
corrected, relieved or cured by the administration of a vitamin prod- 
uct such as respondents’. Moreover, in case such symptons or con- 
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ditions are the result of vitamin deficiencies, they would not be re- 
lieved, corrected or cured by the use of respondents’ product as di- 
rected, that is, two heaping tablespoonfuls daily. Far larger quan- 
tities are required than those provided by said product. Rheumatism, 
arthritis, neuralgia and migraine headache are not caused by lack of 
vitamins and respondents’ product would have no value in either the 
prevention or treatment thereof. Spark-O-Life is not the richest 
vitamin G food and is not rich in phosphorus, magnesium, calcium 
or iron. Said product does not provide sufficient vitamins, minerals 
or nutrients, so that persons consuming it will enjoy greater health, 
energy or vitality. Its use, as directed, will not correct vitamin de- 
ficiencies. It has not been conclusively established that Vitamin E is 
essential in human nutrition. 

Par. 6. The use by the respondents of the foregoing false, deceptive 
and misleading advertisements, statements and representations has 
had, and now has, the tendency and capacity to, and does, mislead and 
deceive a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that said advertisements, statements and 
representations are true, and to induce a substantial portion of the 
public, because of such erroneous and mistaken belief, to purchase 
substantial quantities of respondents’ said product. 

Par. 7. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Rerort, Frxprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 10, 1946, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents, David M. Lorenz and Bernhard W. Alden, individually and as 
copartners trading as Arbee Food Products Company, charging them 
with the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of said Act. After respondents filed their 
answer, testimony and other evidence in support of and in opposition 
to the allegations of the complaint were introduced before a trial 
examiner of the Commission theretofore duly designated by it, and 
such testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing by the Commission upon the complaint, the answer 
thereto, testimony and other evidence, recommended decision of the 


ARBEE FOOD PRODUCTS COMPANY 617 


612 Findings 


trial examiner, exceptions thereto, and brief in support of the com- 
plaint (no brief having been filed by the respondents and no oral argu- 
ment having been requested) ; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interests of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondents, David M. Lorenz and Bernhard W. Al- 
den, are individuals and copartners trading and doing business as 
Arbee Food Products Company, with their principal place of business 
located at Greater Kansas City Food Terminal, Kansas City, Kansas. 
From February 1941 to April 1943 they operated under the name 
“Spark-O-Life Company” and subsequent thereto, under their present 
trade name. They are now, and for more than seven years last past 
have been, engaged in the offering for sale, sale, and distribution of 
a wheat-germ food product, designated “Spark-O-Life” prior to 1948, 
and subsequent thereto as “Spark-O-Lite.” 

Par. 2. In the course and conduct of their aforesaid business, re- 
spondents cause and have caused their said product, when sold, to be 
shipped from their place of business in the State of Kansas to pur- 
chasers thereof at their respective points of location in various other 
States of the United States and in the District of Columbia; and 
maintain, and at all times mentioned herein have maintained, a course 
of trade in said product in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements 
concerning their said product by the United States mails and by var- 
ious other means in commerce as “commerce” is defined in the Federal 
Trade Commission Act; and respondents have also disseminated and 
are now disseminating, and have caused and are now causing the 
dissemination of, false advertisements concerning their said product 
by various means for the purpose of inducing, and which are likely 
to induce, directly or indirectly, the purchase of their said product in 
commerce as “commerce” is defined by the Federal Trade Commission 
Act. 

Among and typical of the statements and representations con- 
tained in said advertisements disseminated and caused to be dissem- 

inated as hereinbefore set forth, by United States mails, by radio 
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broadcasts, by advertisements inserted in newspapers, and by circulars, 
leaflets, order blanks, and other advertising, are the following: 


Those miracle-working, natural vitamins help pring blessed relief from many 
types of nervous and digestive disorders. Now, friends, if you’re bothered with 
troubles like these, don’t let this condition go on. 

“Have been sick with stomach and bowel trouble for a long time.” 

Friends, how would you like to wake up in the morning with real pep and 
energy? 

Imagine yourself being relieved of that tired, exhausted feeling—relieved of 
the feeling that you’re older than you really are. 

When you don’t get enough of the SPARK-O-LIFE vitamins, you get tired 
and worn out easily. You may feel only “half alive’—rise in the morning with- 
out feeling fully refreshed, and wind up the day exhausted. 

SPARK-O-LIFE is the vitamin food, richest in those health and energy 
vitamins * * * G. These are the “hard-to-get” minerals—Phosphorus, 
Magnesium, Calciuny and Iron. 

Now, friends, if you have trouble keeping regular, get lasting relief by eating 
SPARK-O-LIFE every day. If you’re bothered with nervous troubles or di- 
gestive disorders—see for yourself what SPARK-O-LIFE can do for you. Let 
me tell you something else—the vital health-giving elements found in SPARK-O- 
LIFE have been recommended by the medical profession in the treatment of 
rheumatism, arthritis, neuritis, and migraine headaches. That’s why we urge 
so strongly that you give SPARK-O-LIFE a chance to help you. 

“« x * * but has ended my frequent headaches.” 

* * * if you’re bothered with aching muscles and joints—start eating two 
tablespoonfuls of SPARK-O-LIFE regularly ever day * * *. 

Decide right now to let the miracle-working vitamins in SPARK-O-LIFE go 
to work for you—have greater health and energy and vitality by correcting that 
vitamin deficiency. 

All you need normally each day of B and E vitamins. 


Par. 4. Through the use of the foregoing statements and repre- 
sentations, and others similar thereto not specifically set out herein, all 
of which purport to be descriptive of the therapeutic and curative 
properties of their wheat-germ product designated “Spark-O-Life” or 
“Spark-O-Lite,” respondents represent and have represented (a) that 
said product, because of its vitamin and mineral content, is a cure or 
remedy for constipation, nervous troubles, digestive disorders, or 
stomach and bowel troubles; (b) that the use of said product will re- 
lieve, remedy, or correct such conditions as tired, exhausted, half- 
alive, worn-out, older than you really-are feeling, lack of pep, energy, 
or vitality; (c) that said product is the richest vitamin food con- 
taining vitamin G; (d) that it is rich in phosphorus, magnesium, 
calcium, and iron; (e) that its use will have therapeutic effect in 
treatment of rheumatism, arthritis, neuritis, and migraine or com- 
mon headaches; (f) that it is effective in the treatment of aching 
muscles and joints; (g)° that persons consuming said product will 
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possess greater health, energy, and vitality ; (h) that its consumption 
as directed will correct vitamin deficiencies; and (i) that the vitamin 
E in said product is valuable in human nutrition. 

Par. 5. The vitamin and mineral content of two heaping table- 
spoonfuls, or twenty-five grams, of respondents’ product, recommend- 
ed by them for adult daily consumption, and the percentage of the 
minimum daily adult requirement for the human diet which they 
constitute, are as follows: 


Amount in Percent of Minimum 
25 Grams Daily Requirement 
Wheat Embryo - (Adult) 
BIVEn eer LTV ana eya) ere ee .9meg. (3001. U2 esa ee 90 
Riboflavin: (Bor G) =------ DN ee ag ee ee 10 
SN een ee ee 1 ah eS Pe ee 2 ES cnt 15 
Phosphorus —~-------------- 962.5 Mg. ..2s=--- = == 35 
{halite ee oe ee ee Delo sire eee Sees aera Seen see 21.5 
Qonpens.- 2. 2s) See NBO Trig) ey et Sh 9.3 _ Pee a eee ses 21.3 
@ailoriesvs:? i334 see 95 


Par. 6. (a) The statements and representations set forth in Para- 
graphs Three and Four above are grossly exaggerated, false, mislead- 
ing, and deceptive in the following particulars: 

(6) While constipation and certain types of nervous trouble, diges- 
tive disorders, stomach and bowel trouble, neuritis, common headache, 
aching muscles and joints, and such vague and indefinite conditions or 
symptoms as a tired, exhausted feeling and lack of pep, energy, and 
vitality may be due to a lack of vitamins, these usually arise because 
of diseases which bear no relationship to vitamin deficiency, and will 
not be corrected, relieved, or cured by the administration of a vitamin 
product such as respondents’. 

(c) In case said symptoms or conditions are the result of vitamin 
deficiencies, they will not be relieved, corrected, or cured by the use of 
respondents’ product in the quantities recommended—that is, two 
heaping tablespoonfuls daily in the adult diet—except that where such 
symptoms or conditions are due solely to a very minor deficiency of 
vitamin B,, long and continued consumption of respondents’ product 
as a food supplement in the amount recommended may tend to over- 
come these conditions. Far larger quantities, usually ten to fifty 
times the amount recommended, are required as a therapeutic dose to 
relieve these conditions or symptoms resulting solely from a vitamin 
B, deficiency. 

(d) Rheumatism, arthritis, and migraine headache are not caused 
by lack of vitamins, and the consumption of respondents’ product, 
would have no value either in the treatment or cure thereof. 
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(c) Respondents’ product is not the richest vitamin G food and is 
not rich in either phosphorus, magnesium, calcium, or iron. In fact, 
its consumption as a food supplement in the quantities recommended 
will supply only a small portion of the minimum adult daily require- 
ments of such vitamins and minerals. Said product does not provide 
sufficient vitamins, minerals, or nutrients so that persons consuming 
it will possess or enjoy greater health, energy, or vitality. 

(7) Its use as directed will not correct vitamin deficiency except 
that where a deficiency is very slight and confined solely to a lack of 
vitamin B,, its long and continued cegauiianeron as a food Ad eee 

may tend to overcome it. 

(g) The use of vitamin E has not been established as essential to 
human nutrition. 

Par. 7. The Commission finds that certain of respondents’ adver- 
tisements with respect to its product are misleading in a material 
respect and therefore false and deceptive by reason of the innuendos 
and suggestions contained therein. They are directed to persons who 
are already ill, or so consider themselves, and such persons usually 
have, or are under the impression that they have, one or more of the 
symptoms referred to therein. In these advertisements, the product 
is represented as a cure or an effective treatment for certain designated 
symptoms or conditions when in fact the causes of such symptoms or 
* conditions are numerous, and the probability is that said symptoms 
or conditions are due to causes other than the cause which would be 
reached and beneficially affected by respondents’ product. In rep- 
resenting the product as a cure or an effective treatment for certain 
designated symptoms or conditions, respondents suggest not only that 
such symptoms or conditions may be due to the cause for which the 
product is beneficial, but also that there is a likelihood that they are 
in fact due to such cause. If such a representation is made in a cat- 
egorical statement and if, in the majority of cases, the symptoms or 
conditions are due to causes in the treatment of which the product 
advertised will have no benefit whatsoever, the representation is false 
and obviously deceptive. A representation to the same effect, made 
under the same circumstances except by suggestion instead of cat- 
egorically, and unaccompanied, as in the present case, by an appro- 
priate disclosure of the likelihood of other causes of the symptoms 
or conditions, is equally false and deceptive in the opinion of the 
Commission and, by reason of such falsity, is subject to the exercise 
of the Commission’s corrective action in the same manner and to the 
same extent as though the representations were made by affirmative 
statement. 
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Par. 8.’The use by the respondents of the foregoing false, decep- 
tive, and misleading statements and representations with respect to 
their wheat-germ product, disseminated as aforesaid, has had, and 
now has, the capacity and tendency to, and does, mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations, and advertise- 
ments are true, and to induce a portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase respondents’ 
said product. 

. CONCLUSION 


_ The acts and practices of respondents as herein found are all to the 

prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 

Commissioner Mason, in accordance with the views he expressed 
in Docket 5070, American Dietaids Company, Inc., et al.,! concurs in 
all of the foregoing except that portion of paragraph (a) of the order 
requiring affirmative disclosure. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents, testimony and other evidence introduced before a trial 
examiner of the Commission theretofore duly designated by it, rec- 
ommended decision of the trial examiner, exceptions thereto, and 
brief in support of the complaint (no brief having been filed by re- 
spondents and oral argument not having been requested) ; and the 
Commission having made its findings as to the facts and conclusion 
that the respondents have violated the Federal Trade Commission Act : 

It is ordered, That the respondents, David M. Lorenz and Bernhard 
W. Alden, individually and as copartners trading as Arbee Food 
Products Company or under any other name or names, their agents, 
representatives, and employees, directly or through any corporate or 
other device in connection with the offering for sale, sale, and distribu- 
tion of their wheat-germ product designated “Spark-O-Life” or 
“Spark-O-Lite,” or any other product or products of substantially 
similar composition or possessing substantially similar properties, 
whether sold under the same name or under any other name or names, 
do forthwith cease and desist from directly or indirectly : 


1 See 44 F. T. C. 667 at 705. 
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(1) Disseminating, or causing to be disseminated, any advertise- 
ment by means of the United States mails or by any other means in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or through inference— 

(a) that the product “Spark-O-Life” or “Spark-O-Lite” is a cure 
or remedy, or competent or effective treatment, for constipation, nerv- 
ous trouble, digestive disorders, stomach or bowel trouble, neuritis, 
common headache, aching muscles or joints, tired or exhausted feel- 
ing, or lack of pep, energy, or vitality, or that consumers thereof will 
enjoy greater health, energy, or vitality, or that its use will correct 
vitamin deficiencies, unless such representations are expressly limited 
to those unusual cases in which such conditions are due solely to a very 
minor vitamin B, deficiency and where the long and continued use of 
said product as a food supplement in the quantities recommended may 
tend to overcome said conditions and unless such advertisement dis- 
closes that such conditions are most frequently due to other causes and 
that in such vases said product is ineffective ; 

(b) that the product “Spark-O-Life” or “Spark-O-Lite” is a cure 
or remedy, or competent or effective treatment, for rheumatism, ar- 
thritis, or migraine headache ; 

(c) that the product “Spark-O-Life” or “Spark-O-Lite” is the 
richest vitamin G food or that it is rich in phosphorus, magnesium, 
calcium, or iron; : 

(d) that vitamin E is valuable in human nutrition. 

(2) Disseminating, or causing the dissemination of, any advertise- 
ment by any means for the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in commerce as “commerce” 
is defined in the Federal Trade Commission Act of said product, 
which advertisement contains any of the representations prohibited in 
paragraph (1) hereof or which fails to comply with the affirmative 
requirements set forth in paragraph (1) (a) hereof. 

[tis further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with it. 

Commissioner Mason, in accordance with the views he expressed in 
Docket 5070, American Dietaids Company, Inc., et al., concurs in all 
of the foregoing except that portion of paragraph (a) of the order 
requiring affirmative disclosure. 


*See 44 F. T. C. 667 at 705. 
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TRU-HEALTH GARMENTS CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 
Docket 5004. Complaint, July 15, 1943—Decision, June 2, 1949 


Where a corporation engaged in selling and distributing its “True-Health Shoulder 


(a) 


(d) 


(c) 


(d) 


(e) 


@) 


Braces” and “Tru-Health Belts”; in advertising in newspapers, pamphlets, 
form letters, circulars, testimonials and other advertising literature— 
Represented falsely that use of its said “Tru-Health Belts” would prevent 
and correct malformations and malpositions of the human body, and enable 
wearers to develop, regain and maintain health and correct posture ; and 
would prevent and correct “dropped stomach” or “ptosis” ; 7 
Represented falsely that said belts were an adequate support for sacroiliac 
spinal conditions and for the kidneys; that their use was desirable and 
proper after pregnancy and abdominal operations; would pervent sagging 
of parts of the body, cause wearers to stand erect, give them renewed 
strength and vitality, and prevent sluggishness and fatigue; and would help 
children to grow strong and erect, and cause them to develop properly ; 
Represented falsely that they would reduce the waistline, hips and abdomen, 
and significantly improve physical appearance; that they would make walk- 
ing, sitting or standing comfortable; and that they were perfect equipment 
for sports activities, and would improve proficiency in various games; 
Represented falsely that said belts were scientific garments, and were 
indorsed, approved, and recommended by physicians everywhere; and 
Represented falsely that use of its said “Tryu-Health Shoulder Braces” 
would similarly prevent and correct malformations and malpositions of 
the body, and enable wearers to develop, regain and maintain health and 
correct posture; and prevent slouching, straighten the shoulders, give mili- 
tary erectness, support the muscles of the back, expand the chest, force 
deep breathing; and 

Represented falsely that they would eliminate the causes of many common 
casual ailments; prevent and relieve fatigue or a tired run-down feeling 
and do away with a scrawny-looking appearance ; slenderize the abdomen, 
waist and hips, and benefit all persons irrespective of weight, age or size; 
and cause children to stand and sit erect and grow healthy, strong and 
well-developed; and bring out the loveliness of the female form and develop 
and uplift the bust ; 


The facts being the usefulness of its said devices was limited to providing a 


measure of support to, and a change of position of, certain parts of the body 
to which they were applied, and any such support or change of position 
would remain only so long as the devices were worn, the body resuming 
its normal form upon their removal; 


So or 
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With capacity and tendency to mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations were true, and 
with effect of so doing, and of inducing such public to purchase said devices: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and constituted unfair and deceptive acts and practices in commerce. 

Mr. DeWitt T. Puckett for the Commission. 
Mr. Robert Sterling, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Tru-Health Gar- 
ments Corp., a corporation, hereinafter referred to as respondent, has 
violated the provisions of the said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrapu 1. Respondent, Tru-Health Garments Corp., is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of New York, and has its principal office and 
place of business at 25 West Twenty-sixth Street, New York, N. Y. 
The respondent is now, and for several years last-past has been, en- 
gaged in selling and distributing shoulder braces designated “Tru- 
Health Shoulder Braces” and body braces or belts designated “Tru- 
Health Belts.” 

In the course and conduct of its aforesaid business, the respondent 
causes its braces and belts, when sold, to be transported from its place 
of business in the State of New York to purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said braces in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of its aforesaid business the re- 
spondent has disseminated and is now disseminating and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning its said braces and belts by the United States mails and by 
various other means in commerce, as “commerce” is defined in the 
Federal Trade Commission Act; and respondent has also dissemi- 
nated and is now disseminating and has caused and is now causing the 
dissemination of false advertisements concerning its said braces and 
belts by various means for the purpose of inducing and which are 
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likely to induce, directly or indirectly, the purchase of its said braces 
and belts in commerce as “commerce” is defined in the Federal Trade 
Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements, 
disseminated and caused to be disseminated as hereinabove set forth, 
by the United States mails, by advertisements in newspapers, by 
pamphlets, form letters, circulars, testimonials, and other advertising 
literature with reference to its said “Tru-Health Belts,” are the 
following: 


The name that means everything for correct posture. 
TRU-HEALTH 


The Wonder Health Belt—For Men, Women and Children. 

The Natural Way to Health! 

See what this WONDER HEALTH BELT will do for you. 

Dropped stomach. 

Ptosis. 

Kidney support. 

Sacro iliac support. 

After any abdominal operation. 
After pregnancy. 

This garment will correct your posture and make you stand erect. Permits 
cree and easy breathing—Prevents sluggishness and sagging. Will relieve tired 
feeling by giving you additional back support. 

x * * controls the abdomen and gives a good sacro-iliac support.. Gives you 
‘renewed pep—strength—vitality. Will help children grow erect. 

Will * * * reduce you from 2 to 8 inches without effort. 

Will improve and correct your physical appearance so rapidly that you will be 
amazed at the immediate results. Makes walking, sitting, standing pleasurably 
comfortable. The perfect garment for use in all sports because it gives you 
correct posture and back support and will help you play a better game of golf, 
tennis, baseball, ete. 

Endorsed, approved and recommended by physicians everywhere. 

These directions if properly followed will give you an effortless exercise and 
will relieve fatigue—will provide your back and kidneys with additional and 
comfortable support—AND WILL PERMIT FREE, EASY, DEEP AND 
HEALTHFUL BREATHING. 

A Scientific Correcting Garment. Helps most men, women and children. 

Comfortably supports and controls the abdomen and gives good back support. 
Helps reduce waist, abdomen and hips. 


Par. 3. By and through the use of the aforesaid statements and 
representations, and other statements and representations of similar 
import and nature not specifically set out herein, the respondent has 
represented and is now representing that the use of said belts will 
prevent and correct malformations and malpositions of the human 


————— 
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body, and will enable the wearers thereof to develop, regain and main- 
tain their health and correct posture; that they will prevent and 
correct “dropped stomach” or “ptosis”; that they are an adequate 
support for sacro-iliac spinal conditions and provide effective support 
for the kidneys; that their use is desirable and proper after pregnancy 
and abdominal operations; that the use of said belts will prevent sag- 
ging of parts of the body, will cause the wearers thereof to stand erect, 
give them renewed strength and vitality, and will prevent sluggish- 
ness and fatigue. It is further represented that the’use of said belts 
will help children to grow strong and erect, and will cause them to 
develop properly. It is represented further that the use of said belts 
will reduce the waistline, hips, and abdomen, and will significantly 
improve one’s physical appearance; that they make walking, sitting 
or standing comfortable; that they are perfect equipment for sports 
activities, and will improve one’s proficiency in various games. It is 
further represented that said belts are scientific garments, and are 
endorsed, approved and recommended by physicians everywhere. 

Par. 4. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, the use of respondent’s 
said belts will not prevent or correct malformations or malpositions 
of the human body, and they will not enable the wearers thereof to 
develop, regain, or maintain their health or correct posture. They 
will not correct or prevent “dropped stomach” or “ptosis” nor will 
they provide adequate or effective support for sacro-iliac conditions of 
the spinal column, the kidneys, and the muscles of the back. Their use 
is not indicated after pregnancy or abdominal operations. They can- 
not be depended upon to prevent slouch or sagging of parts of the 
body; they will not cause the wearers thereof to stand erect or give 
them strength and vitality, nor will they prevent sluggishness or fa- 
tigue. Said belts will not cause children to grow strong and erect, 
and they will not cause them to develop properly. They will not per- 
manently reduce the waistline, hips, or abdomen. They are not suit- 
able for use in sports activities and they will not improve one’s profi- 
ciency inany game. Said belts are not scientific garments and they are 
not approved or recommended by physicians generally. In truth and 
in fact, the use of said device produces a posture and shape which is 
abnormal for the individual. 

Par. 5. Among and typical of the false, misleading, and deceptive 
statements and representations contained in said false advertisements, 
disseminated and caused to be disseminated as hereinabove set forth, 
by the United States mails, by advertisements in newspapers, by 
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pamphlets, form letters, circulars, testimonials, and other advertising 


literature, with reference to its said “True-Health Braces,” are the 
following: 


TRU-HEALTH Shoulder Braces for Men! for Women! for Children! Health- 
fully designed to hold your shoulders correctly and correct your posture and 
thus eliminate the cause of many common casual ailments. You may never get to 
West Point but you can be a West Point man. 

TRU-HEALTH Shoulder Braces give military erectness. 

Supports the Back! 

Expands the Chest! 

A shoulder brace scientifically designed to aid men, women and children to rid 
themselves of that tired, run-down and scrawny-looking appearance. 


Straightens your shoulders. 

Removes and prevents slouching. 

Forces you to breathe deeply and easily. 

Will give you needed back support and relieve fatigue and tiredness.. 

True-Health brace wili fit and benefit you regardless of weight, size and 
age. 


By bracing your shoulders properly with a TRU-HHALTH SHOULDER 
BRACE, your abdomen, waist and hips are slenderized. 


For women it will bring out the true loveliness of form and develop and uplift 
the bust. 


Gives men an appearance of military training—erect and impressive. 

For children it is a gift from heaven—because it makes children stand, sit and 
grow erect, healthy, strong and well developed. 

Par. 6. By and through the use or the statements and representa- 
tions set out in paragraph 5 hereof, and other statements and repre- 
sentations of similar import and nature not specifically set out therein, 
the respondent has represented and is now representing that the use 
of said shoulder braces will prevent and correct malformations and 
malpositions of the human body, and will enable the wearers thereof to 
develop, regain, and maintain health and correct posture; that they 
will prevent slouching, will straighten the shoulders, hold the shoul- 
ders correctly, give military erectness, support the muscles of the back, 
expand the chest, force deep breathing, and eliminate the causes of 
many common casual ailments. It is represented further that the use 
of said braces will prevent and relieve fatigue or a tired run-down feel- 
ing and will do away with a scrawny-looking appearance; that they 
will slenderize the abdomen, waist and hips, and will benefit all persons 
irrespective of weight, age or size; that they will cause children to 
stand and sit erect and grow healthy, strong, and well developed. It is 
represented further that the said braces will bring out the true loveli- 
ness of the female form and will develop and uplift the bust. 

866412—51——-43 
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Par. 7. The aforesaid statements and representations are false, mis- 
leading, and deceptive. , In truth and in fact, the use of respondent’s 
said shoulder braces will not prevent or correct malformations or 
malpositions of the human body, and they will not enable the wearers 
thereof to develop, regain, or maintain their health or correct posture. 
They will not prevent slouching, will not straighten the shoulders nor 
will they hold shoulders correctly, give military erectness, support the 
muscles of the back, expand the chest, force deep breathing, and 
eliminate the causes of casual ailments. Said braces will not prevent 
or relieve fatigue, or a tired run-down feeling and will have no sig- 
nificant effect upon a person with a scrawny-looking appearance. 
‘They will not slenderize the abdomen, waist, or hips, and they will not 
be beneficial to persons, irrespective of weight, age, or size. They 
will not cause children to stand or sit erect, nor will they cause them 
to grow healthy, strong, and be well developed. Said braces will not 
bring out the true loveliness of the female form, nor will they serve 
to develop or uplift the bust. 

Par. 8. The use by the respondent of the words “Tru-Health” as a 
part of its corporate name and as a part of the trade name of its de- 
vices constitutes in itself false, misleading and deceptive advertising 
in that the use of said words serve as a representation that said devices 
are conducive to and bring about health to the user, when such is 
not the fact. 

Par. 9. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to its said 
braces and belts, disseminated as aforesaid, and the use of its corporate 
name and the trade name for its devices, has had and now has the 
capacity and tendency to and does mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken belief 
that such statements and representations are true, and to induce a 
portion of the purchasing public because of such erroneous and mis- 
taken belief to purchase respondent’s said devices. 

Par. 10. The foregoing acts and practices of the respondent as 
herein alleged are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprncs as To THe Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 15, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Tru-Health Garments Corp., a corporation, charging it with the use 
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of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. After the issuance of said complaint and 
the filing of the answer of the respondent thereto, a stipulation as 
to the facts was entered into by Daniel J. Murphy, Chief of the Trial 
Division, and respondent, by its attorney, subject to the approval 
of the Commission, whereby it was stipulated that the statement of 
facts set out in said stipulation might be taken as the facts of this 
proceeding and in leu of testimony in support of the charges stated 
in the complaint and in opposition thereto, and that the Commission 
might proceed upon the complaint, answer of the respondent, and 
said statement of facts to make its report stating its findings as to 
the facts (including inferences which might be drawn from said 
stipulated facts) and its conclusion based thereon, and enter its order 
disposing of the proceeding without any intervening procedure. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon said complaint, the answer thereto, and stip- 
ulation, said stipulation having been approved, accepted and filed 
by the Commission; and the Commission, having duly considered 
the matter and being now fully advised in the premises, makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGcrapyH 1. Respondent, Tru-Health Garment Corp., is a corpo- 
ration organized, existing and doing business under and by virtue 
of the laws of the State of New York, and has its principal office and 
place of business at 25 West Twenty-sixth Street, New York, N. Y. 
The respondent is now, and for several years last past has been, en- 
gaged in selling and distributing shoulder braces designated “Tru- 
Health Shoulder Braces” and body braces or belts designated 
“Tru-Health Belts.” 

In the course and conduct of its aforesaid business, the respondent 
causes its braces and belts, when sold, to be transported from its place 
of business in the State of New York to purchasers thereof located in 
‘various other States of the United States and in the District of Co- 
lumbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said braces and belts in commerce 
between and among the various States of the United States and in 
the District of Columbia. / 

Par. 2. In the course and conduct of its aforesaid business the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
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cerning its said braces and belts by the United States mails and by 
various other means in commerce, as “commerce” is defined in the 
Federal Trade Commission Act; and respondent has also dissemi- 
nated and is now disseminating, and has caused and is now causing 
the dissemination of, false advertisements concerning its said braces 
and belts by various means for the purpose of inducing or which are 
likely to induce, directly or indirectly, the purchase of its said braces 
and belts in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Among and typical of the statements and representations contained 
in said advertisements, disseminated and caused to be disseminated 
as hereinabove set forth by the United States mails, by advertisements 
in newspapers, by pamphlets, form letters, circulars, testimonials, and 
other advertising literature with reference to its said “Tru-Health 
Belts” and “Tru-Health Shoulder Braces” are the following: 


The name that means everything for correct posture. 
TRU-HHBALTH 


| The Wonder Health Belt—For Men, Women and Children. . 
The Natural Way to Health! 
See what this WONDER HEALTH BELT will do for you. 


Dropped stomach. 
Ptosis. 
Kidney support. 
/ Sacro iliac support. 
After any abdominal operation. 
After pregnancy. 


This garment will correct your posture and make you stand erect. Permits 
free and easy breathing—Prevents sluggishness and sagging. Will relieve tired 
feeling by giving you additional back support.” 

* * * eontrols the abdomen and gives good sacroiliac support. Gives you 
renewed pep—strength—vitality. Will help children grow erect.” 

Will * * * reduce you from 2 to 8 inches without effort. 

Will improve and correct your physical appearance so rapidly that you will 
be amazed at the immediate results. Makes walking, sitting, standing pleasur- 
ably comfortable. The perfect garment for use in all sports because it gives 
you correct posture and back support and will help you play a better game of 
golf, tennis, baseball, ete. 

Endorsed, approved and recommended by physicians everywhere. 

These directions if properly followed will give you an effortless exercise and 
will relieve fatigue—will provide your back and kidneys with additional and 
comfortable support—AND WILL PERMIT FREE, EASY, DEEP AND HEALTH- 
FUL BRHATHING. . 

A scientific Correcting Garment. Helps most men, women and children. 
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Comfortably supports and controls the abdomen and gives good back support. 
Helps reduce waist, abdomen and hips. 

TRU-HEALTH Shoulder Braces for men! for Women! for Children! 

Heathfully designed to hold your shoulders correctly and correct your posture 
and thus eliminate the cause of many common casual ailments. 

You may never get to West Point but you can be a West Point man. 

TRU-HEALTH Shoulder Braces give military erectness. 

Supports the Back! 

Hxpands the Chest! 

A shoulder brace scientifically designed to aid men, women and children to 
rid themselves of that tired, run-down and scrawny-looking appearance. 


Straightens your shoulders. 

Removes and prevents slouching. 

Forces you to breathe deeply and easily, 

Will give you needed back support and relieve fatigue and tiredness. 

Tru-Health brace will fit and benefit you regardless of weight, size and 
age. 


By bracing your shoulders properly, with a TRU-HEALTH SHOULDER 
BRACHBH, your abdomen, waist and hips are slenderized. 

For women it will bring out the true loveliness of form and develop and uplift 
the bust. 

Gives men an appearance of military training—erect and impressive. 

For children it is a gift from heavyen—because it makes children stand, sit 
and grow erect, healthy, strong and well developed. 

Par. 3. By and through the use of the aforesaid statements and rep- 
resentations, and other statements and representations of similar im- 
port and nature not specifically set out herein, the respondent has 
represented that the use of said belts will prevent and correct malfor- 
mations and malpositions of the human body, and will enable the 
wearers thereof to develop, regain and maintain their health and cor- 
rect posture; that they will prevent and correct “dropped stomach” 
or “ptosis”; that they are an adequate support for sacro-iliac spinal 
conditions and provide effective support for the kidneys; that their 
use is desirable and proper after pregnancy and abdominal operations; 
that the use of said belts will prevent sagging of parts of the body, 
will cause the wearers thereof to stand erect, give them renewed 
strength and vitality, and will prevent sluggishness and fatigue. It 
has represented further that the use of said belts will help children 
to grow strong and erect, and will cause them to develop properly. It 
has further represented that the use of said belts will reduce the 
waistline, hips, and abdomen, and will significantly improve one’s 
physical appearance; that they make walking, sitting, or standing 
comfortable; that they are perfect equipment for sports activities, and 
will improve one’s proficiency in various games, that said belts are 
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scientific garments, and are endorsed, approved, and recommended 
by physicians everywhere. It has further. represented that the use 
of its said shoulder braces will prevent and correct malformations 
and malpositions of the human body, and will enable the wearers 
thereof to develop, regain, and maintain health and correct posture ; 
that they will prevent slouching; will straighten the shoulders, hold 
the shoulders correctly, give military erectness, support the muscles 
of the back, expand the chest, force deep breathing, and eliminate 
the causes of many common casual ailments; that the use of said 
braces will prevent and relieve fatigue or a tired run-down feeling, 
and will do away with a scrawny-looking appearance; that they will 
slenderize the abdomen, waist, and hips, and will benefit all persons 
irrespective of weight, age, or size; that they will cause children to 
’ stand and sit erect and grow healthy, strong, and well developed; 
that the said braces will bring out the true loveliness of the female 
form and will develop and uplift the bust. 

Par. 4. In truth and in fact respondent’s devices have no preventive, 
therapeutic, or corrective properties, their usefulness being limited 
to providing a measure of support to, and a change of position of 
certain parts of the body to which they are applied. Any support or 
change of position will remain only so long as the devices are worn 
and the body will resume its normal form when the devices are re- 
moved. The use of respondent’s said belts will not prevent or correct 
malformations or malpositions of the human body, and they will not 
enable the wearers thereof to develop, regain, or maintain their health 
or correct posture except as said belts may be helpful while being worn. 
They will not correct or prevent “dropped stomach” or “ptosis,” nor 
will they provide adequate or effective support for sacro-iliac condi- 
tions of the spinal column, the kidneys, and the muscles of the back, 
except as said belts may be helpful while being worn. Their use is 
not indicated after pregnancy or abdominal operations. They can- 
not be depended upon to prevent slouching or sagging of parts of 
the body; they will not cause the wearers thereof to stand erect. or 
give them strength and vitality, nor will they prevent sluggishness or 
fatigue, except as said belts may be helpful while being worn. They 
will not permanently reduce the waistline, hips, or abdomen. They 
are not suitable for use in sports activities and they will not improve 
one’s proficiency at any game. Said belts are not approved or recom- 
mended by physicians except in certain individual cases. 

The use of respondent’s said shoulder braces will not prevent or 
correct malformations or malpositions of the human body, and they 
will not enable the wearers thereof to develop, regain or maintain their 
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health or correct posture, except that said braces may be helpful while 
being worn. They will not prevent slouching, will not straighten 
the shoulders nor will they hold shoulders correctly, give military 
erectness, support the muscles of the back, except as they may be 
helpful while being worn. They do not expand the chest, force deep 
breathing, and eliminate the causes of casual ailments. Said braces 
will have no significant effect upon a person with a scrawny-looking 
appearance. They will not slenderize the abdomen, waist, or hips, 
and they will not be beneficial to persons, irrespective of weight, age, 
or size, except that they may be helpful while being worn. They will 
not cause children to stand or sit erect, except that they may be help- 
ful while being worn. They will not cause children to grow healthy, 
strong, and be well developed. Said braces will not develop the bust. 
They will not bring out the true loveliness of the female form, nor 
will they serve to uplift the bust, except that they may be helpful 
while being worn. 

Par. 5. The use by the respondent of the foregoing statements and 
representations with respect to its said braces and belts, disseminated 
as aforesaid has had and now has the capacity and tendency to and 
does mislead a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such statements and representa- 
tions are true, and to induce a portion of the purchasing public 
because of such erroneous and mistaken belief to purchase respond- 
ent’s said devices. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, and a stipulation as to the facts, in which stipulation the 
respondent waived all intervening procedure and further hearing 
as to said facts, and the Commission having made its findings as to 
the facts and its conclusion that said respondent had violated the 
provisions of the Federal Trade Commission Act ; 

It is ordered, That the respondent, Tru-Iealth Garments Corp., a 
corporation, and its officers, representatives, and employees, directly 
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or through any corporate or other device in connection with the offer- 
ing for sale, sale or distribution of respondents devices designated 
“Tyru-Health Belts” and “Tru-Health Shoulder Braces” or any other 
device of substantially similar construction or performing substan- 
tially similar functions, whether sold under the same names or under 
any other names, do forthwith cease and desist from : 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents directly or by implication: 

(a) That the use of respondent’s Tru-Health Belt will prevent or 
correct malformations or malpositions of the human body ; 

(0) That the use of respondent’s Tru-Health Belt will enable the 
wearer to regain or maintain health or posture in excess of affording 
support while being worn; 

(c) That the use of respondent’s Tru-Health Belt will correct or 
prevent dropped stomach or ptosis; 

(d) That the use of respondent’s Tru-Health Belt will provide 
adequate or effective support for sacro-iliac conditions of the spinal 
column, the kidneys, or the muscles of the back in excess of affording 
support as long as worn; 

(e) That the use of respondent’s Tru-Health Belt is indicated for 
after-pregnancy or abdominal operations; 

(f) That the use of respondent’s Tru-Health Belt will prevent 
slouching or sagging of parts of the body or cause wearers thereof to 
stand erect or give them strength and vitality or prevent sluggishness 
or fatigue in excess of affording support as long as worn; 

(g) That the use of respondent’s Tru-Health Belt will permanently 
reduce the waist line, hips, or abdomen; 

(h) That respondent’s Tru-Health Belt is suitable for use in sports 
activities or that its use will improve proficiency at any game; 

(2) That respondent’s Tru-Health Belt has been endorsed, ap- 
proved, or recommended by physicians generally or that it has been 
recommended in other than certain individual cases; 

(7) That the use of respondent’s Tru-Health Shoulder Braces 
will prevent or correct malformations or malpositions of the human 
body or enable, the wearers thereof to develop, regain, or maintain 
their health or correct posture in excess of affording support as long 
as Worn; 

(%) That the use of respondent’s Tru-Health Shoulder Braces will 
prevent slouching or straighten the shoulders; 
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(7) That the use of respondent’s Tru-Health Shoulder Braces will 
hold shoulders correctly, give military erectness, or support the muscles 
of the back in excess of affording support as long as worn; 

(m) That the use of respondent’s Tru-Health Shoulder Braces will 
expand the chest, force deep breathing, or eliminate the causes of 
casual ailments; 

(n) That the use of respondent’s Tru-Health Shoulder Braces have 
any significant effect upon a person with a serawny-looking appear- 
ance ; 

(0) That the use of respondent’s Tru-Health Shoulder Braces will 
slenderize the abdomen, waist, or hips, or be beneficial to persons 
regardless of weight, age. or size, in excess of affording support as 
long as worn; ; 

(p) That the use of respondent’s Tru-Health Shoulder Braces will 
cause children to grow healthy, strong, and be well developed : 

(q) That the use of respondent’s Tru-Health Shoulder Braces 
will improve the female form or serve to uplift the bust in excess of 
affording support as long as worn; 

(r) That respondent’s devices, Tru-Health Belt or Tru-Health 
Shoulder Braces, have any preventive, therapeutic, or corrective prop- 
erties or that they have any usefulness other than providing a measure 
of support to and a change of position of certain parts of the body to 
which they may be applied during the time the said devices are worn. 

2, Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of respondent's devices, 
“Tru-Health Belts” and “Tru-Health Shoulder Braces,” which adver- 
tisements contain any of the representations prohibited in paragraph 
1 hereof. : 

It is further ordered, That the respondent against whom this order 
is directed shall, within 60 days after service upon it of this order, 
fle with the Commission report in writing setting forth in detail the 
manner and form in which it has complied with this order, 
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In toe Matrer oF 


EVANSTON LABORATORIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 5583. Complaint, Sept. 23, 1948—Decision, June 3, 1949 


Where a corporation and its president—one of its principal stockholders, who 
dominated and controlled its advertising, sales policies, and operations— 
engaged in the processing and interstate sale and distribution of their drug 

* product known as “Red Cell Caps,” in advertising through catalogs, circu- 
lars, and other advertising literature— 

(a) Falsely represented that use of said “Caps” as directed would materially 
increase the red cell count and the amount of hemoglobin in the blood; 
improve the quality of the blood and increase its potency; and provide the 
blood building solids contained in raw whole blood in the same manner and 
to the same degree as by blood transfusion ; 

(0) Falsely represented that. said product was an adequate source of iron, 
copper, amino acids, proteins, carotene, and other vital blood elements when 
they were lacking in the blood; that it would aid digestion and eliminate 
constipation ; and that it was an adequate dietary supplement ; 

(c) Falsely represented that it was an effective treatment for secondary anemia 
or hydremia in pregnancy, and for loss of blood during menstruation; and 
that it would fortify the blood during the menopause; 

(d) Falsely represented that it was a competent and effective treatment for 
stomach and bowel disorders; and that it relieved the distress of ulcerated 
stomach and bowels; and 

(e) Represented that 68 out of 100 persons throughout the country have nutri- 
tional anemia and that said product would cure such conditions ; 

Notwithstanding the fact that there are no reliable or authentic statistics which 
show that said number or any certain number of persons have such anemia; 
and that said product is neither a cure nor a competent treatment therefor; 

With capacity and tendency to mislead and deceive the purchasing public into 
the erroneous and mistaken belief that such representations were true and 
thereby induce its purchase of said preparation : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


Mr. Charles S. Cox for the Commission. 
Mr. Henry Junge, of Chicago, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Evanston Labor- 
atories, Inc., a corporation, Merle Slane, Roy Iverson, and Emil Levin, 


EVANSTON LABORATORIES, INC., ET AL. 637 
636 Complaint 


individually and as oflicers of the Evanston Laboratories, Inc., here- } 
inafter referred to as respondents, have violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof, would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrapn 1, Evanston Laboratories, Inc., is a corporation, organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of Illinois, with its office and principal place of business 
at 1316 Sherman Avenue, Evanston, Ill, Until the fall of 1947, it~ 
was known as Burner Laboratories, Inc. Merle Slane, Roy Iverson, 
and Emil Levin are president, treasurer, and secretary, respectively, 
and the principal stockholders of Evanston Laboratories, Inc., and 
as such officers dominate and control the advertising, sales policies, 
and operations of said corporate respondent, Evanston Laboratories, 
Inc. 

Par. 2. Respondents, under the name Evanston Laboratories, Inc., 
since the fall of 1947 and under the name Burner Laboratories, Inc., 
prior thereto, engaged in the business of processing, selling, and dis- 
tributing a drug product as “drug” is defined in the Federal Trade 
Commission Act. 

The designation used by respondents for the said product and the 
formula and directions for use thereof, are as follows: 

Designation: Red cell caps. 

Formula: Dehydrated citrated bovine blood. 

Directions: One or more capsules after meals. 

Respondents cause their said product, when sold, to be transported 
from their aforesaid place of business in Ilinois to purchasers thereof 
located in various other States of the United States. Respondents 
maintain, and at all times mentioned have maintained, a course of 
trade in their said product in commerce among and between the 
various States of the United States. 

Par. 3. In the course and conduct of their business, respondents, 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning their said product 
by the United States mails and by various means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, includ- 
ing but not limited to a circular entitled “Increased Blood Potency” 
and advertisements inserted in the Courier-Journal, Louisville, Ky., 
issues of January 31, 1948, February 7 and 21, 1948, March 18, 1948, 
and April 9, 1948, and in the Louisville (Ky.) Times, issues of Febru- 
ary 8, 1948, March 2, 26-80, inclusive, 1948, April 2 and 9, 1948, and. 
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by other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act; and respondents have disseminated and 
caused the diseentnatibd of advertisements concerning their said 
product by various means, including, but not limited to, the circulars 
and advertisements referred to above, for the purpose of inducing, 
and which were likely to induce, directly or indirectly, the purchase 
of the said product in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

Par. 4. Among the statements and representations contained in said 
advertisements disseminated as aforesaid are the following: 


INCREASED BLOOD POTENCY—RED CELL CAPS * * * The new— 
Pleasant and Hasy way to MORE POTENT BLOOD and the feeling of well being 
it brings you. 

Red Cell Caps are a concentrated pure food supplement in capsule form con- 
taining the solids of pre-tested citrated whole bovine blood in readily ‘digestible 
powder. The valuable blood building solids contained in raw whole blood has 
heretofore been available only by blood transfusions and not orally. The Burner 
process utilizes not only the solids of the red cells, with their valuable iron, 
copper and hemoglobin content, but also the solids of the plasma and entire blood 
stream so that the entire blood and health building solids become available for 
oral use in building more potent blood which is so essential to the building, 
maintenance and repair of a healthy body and its functions * * *, 

WHO SHOULD TAKE RED CELL CAPS AND WHY Anyone whose blood 
shows a deficiency’ in red cell count and hemoglobin percentage, * * *. Red 
Cell Caps increase the potency of the blood quickly and without the usual 
intolerance or difficulty of inorganic iron, liver, ete. 

MEN AND WOMEN WHO HAVE LIVED “TOO FAST,” “FEEL AND LOOK 
TOO OLD” FOR THEIR YEARS AND DON’T WANT TO GIVE UP THE FUN 
OF LIVING. * * * RED CELL CAPS impart the necessary natural blood 
elements to increase the potency of the blood, if it lacks red cells, hemoglobin, 
_ amino acids, protein, carotene or other vital blood elements such as iron and 
copper. 

PRE-NATAL CARE FOR THE EXPECTANT MOTHER. * * * RED 
CELL CAPS are ideal for this delicate period * * *. They make the blood 
more potent without overfeeding * * *. For secondary anemia or hydremia 
in pregnancy RHD CELL CAPS get results in cases where women cannot tolerate 
inorganic iron. Likewise, those whose irritable bowels cannot tolerate Ferous 
Sulphate. RED CELL CAPS naturally decrease functional constipation. LOSS 
OF BLOOD DURING MENSTRUATION. NBEEDED BLOOD FORTIFICATION 
DURING MENOPAUSE. PEOPLE WITH STOMACH AND BOWEL DIS- 
TRESS. Case after case is on the record where RED CELL CAPS have relieved 
the distress of ulcerated conditions of stomach and bowel. The natural blood 
elements in RED CELL CAPS relieved the ulcerated condition very much as they 
do lesions that ‘don’t respond to other’ means to promote granulation * * *; 
They tend to aid digestion * * .*, 

RED CELL CAPS CAN BE USED BY PEOPLE WITH ANY TYPE OF BLOOD. 
They increase the potency of the blood * * * not the quantity as im trans- 
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fusions. Just as transfusions are the means of correcting the more serious 
blood conditions, Red Cell Caps are becoming the means of helping correct the 
lack of blood potency when due to blood deficiency. 

RED CELL CAPS increase the red cell counts and hemoglobin content in 
every case of nutritional anemia. 

PEOPLE WHO ARE TIRED, NERVOUS AND IMPOTENT FROM NUTRI- 
TIONAL ANEMIA. Medical authorities say about 68 out of 100 people have 
nutritional anemia because the food they eat doesn’t give them the needed 
nourishment to maintain their necessary blood potency. RED CELL CAPS 
help make up that deficiency * * * give such folks more potent blood and 
at the same time eliminates constipation pleasantly. 

Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto, not specifically set out herein, respondents have represented! 
that the use of the product Red Cell Caps as directed will materially 
increase the red cell count and the amount of hemoglobin in the blood ; 
will improve the quality and increase the potency of the blood; pro- 
vides the blood building solids contained in raw whole blood in the 
same manner and to the same degree as by blood transfusions; that. 
said product is an adequate source of iron, copper, amino acids, pro- 
teins, carotene, and other vital blood elements when same are lacking in 
the blood, will aid digestion and eliminate constipation, is an adequate: 
dietary supplement, is an effective treatment for secondary anemia 
or hydremia in pregnancy, for loss of blood during menstruation and 
will fortify the blood during the menopause, is a competent and effec- 
tive treatment for stomach and bowel disorders, relieves the distress. 
of ulcerated stomach and bowels, that 68 out of 100 persons through- 
out the country have nutritional anemia and that said product will 

cure such condition. 

Par. 6. The aforesaid advertisements are misleading in material 
respects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, the use of Red 
Cell Caps as directed or otherwise, will not increase the red cell count. 
or the amount of hemoglobin in the blood nor improve the quality or 
increase the potency of the blood. The effects and the results of the. 
taking of this product orally and those obtained by a blood transfusion 
are not comparable in any manner. The use of said product as di- 
rected will not provide sufficient amounts of iron, copper, amino acids, 
proteins, carotene, or other vital blood elements so as to cause any 
appreciable change in the condition or improvement of the blood. 
Said product will have no effect upon digestion and will not eliminate 
or be of value in the treatment of constipation. It has no value as a. 
dietary supplement. It is not an effective treatment for secondary 
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anemia or hydremia in pregnancy or for loss of blood during menstrua- 
tion. Its use will not fortify or have any beneficial effect upon the 
blood during the menopause. The use of said product will not be of 
value in the treatment of stomach and bowel disorders and will not 
relieve the distress of ulcerated stomach or bowel nor be of any benefit 
to such conditions. There are no reliable or authentic statistics which 
show that 68 out of 100 or any certain number of persons have nutri- 
tional anemia. Said product will not cure nutritional amenia, nor is 
it a competent or effective treatment therefor. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public, and con- 
stitute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Finprncs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 23, 1948, issued and . 
subsequently served its complaint in this proceeding upon the re- 
spondents Evanston Laboratories, Inc., a corporation, and Merle 
Slane, Roy Iverson, and Emil Levin, individually, and as officers of 
Evanston Laboratories, Inc., charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint, the cor- 
porate respondent Evanston Laboratories, Inc., and the individual 
respondent Merle Slane filed their answer on October 29, 1948, admit- 
ting all the material allegations of fact set forth in said complaint 
and waiving all intervening procedure and further hearings as to said 
facts. The individual respondents Roy Iverson and Emil Levin filed 
their separate answer on October 29, 1948, with supporting affidavit, 
setting forth that they were made officers of the corporate respondent 
solely for the purpose of protecting the financial interests of clients 
and did not participate in the acts and practices charged in the com- 
plaint. Thereafter, this proceeding regularly came on for final hear- 
ing before the Commission upon said complaint and the answers filed 
thereto, and the Commission having duly considered the matter and 
being now fully advised in the premises finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


EVANSTON LABORATORIES, INC., ET AL. 641 
636 ; Findings 
FINDINGS AS TO THE FACTS 


Paracrapy 1, Evanston Laboratories, Inc., is a corporation, organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of Illinois, with its office and principal place of business 
located at 1316 Sherman Avenue, Evanston, Ill. Respondent Merle 
Slane is president and one of the principal stockholders of the cor- 
porate respondent, and as such oflicer dominates and controls the 
advertising, sales policies, and operations of said corporate respond- 
ent. Respondents Roy Iverson and Emil ‘Levin are treasurer and 
secretary, respectively, of said corporate respondent, but did not par- 
ticipate in any of the acts and practices hereinafter described. 

Par. 2. Respondents, under the name Evanston Laboratories, Inc., 
since the fall of 1947 and under the name Burner Laboratories, Inc., 
prior thereto, have been engaged in the business of processing, selling, 
and distributing a drug product as “drug” is defined in the Federal 
Trade Commission Act. 

The designation used by respondents for the said product and the 
formula and directions for use thereof, are as follows: 

Designation: Red cell caps. 

Formula: Dehydrated citrated bovine blood. 

Directions: One or more capsules after meals. 

Respondents cause their said product, when sold, to be transported 
from their aforesaid place of business in the State of Illinois to pur- 
chasers thereof located in various other States of the United States. 
Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in their said product in commerce among and 
between the various States of the United States. 

Par. 3. In the course and conduct of their business, the respondents 
have disseminated and have caused to be disseminated false adver- 
tisements concerning their medicinal preparation designated “Red 
Cell Caps” by the United States mails and by various other means in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act. Respondents have also disseminated and have caused the — 
dissemination of false advertisements concerning said medicinal prep- 
aration by various means for the purpose of inducing and which are 
likely to induce directly or indirectly the purchase of said medicinal 
preparation in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 4, Among and typical of the false, misleading and deceptive 
statements and representations contained in said false advertisements 
disseminated and caused to be disseminated, as hereinabove set forth, 
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by the United States mails and by means of catalogs, circulars, and 
other advertising literature, are the following: 


INCREASED BLOOD POTENCY—RED CELL CAPS * * * The new— 
Pleasant and Hasy way to MORE POTENT BLOOD and the feeling of well-being 
it brings you. 

Red Cell Caps are a concentrated pure food supplement in capsule form con- 
taining the solids of pre-tested citrated whole bovine blood in readily digestible 
powder. The valuable blood building solids contained in raw whole blood has 
heretofore been available only by blood transfusions and not orally. The Burner 
process utilizes not only the solids of the red cells, with their valuable iron, 
copper and hemoglobin contént, but also the solids of the plasma and entire 
blood stream so that the entire blood and health building solids become available 
for oral use in building more potent blood which is so essential to the building, 
maintenance and repair of a healthy body and its functions * * *. 

WHO SHOULD TAKE RED CELL CAPS AND WHY Anyone whose bloott 
shows ‘a deficiency in red cell count and hemoglobin percentage, * * *. Red 
Cell Caps increase the potency of the blood quickly and without the usual intol- 
erance or difficulty of inorganic iron, liver, etc. 

MEN AND WOMEN WHO HAVE LIVED “TOO FAST,” “FEEL AND LOOK 
TOO OLD” FOR THEIR YEARS AND DON’T WANT TO GIVE UP THE FUN 
OF LIVING! * * * RED CELL CAPS impart the necessary natural blood 
elements to increase the potency of the blood, if it lacks red cells, hemoglobin, 
amino acids, protein, carotene or other vital blood elements such as iron and 
copper. 

PRE-NATAL CARE FOR THE EXPECTANT MOTHER. * * * RED 
CELL CAPS are ideal for this delicate period * * *. They make the blood 
more potent without overfeeding * * *. For secondary anemia or hydremia 
in pregnancy RED CELL CAPS get results in cases where women cannot tolerate 
inorganic iron. Likewise, those whose irritable bowels cannot tolerate Ferrous 
Sulphate. RED CELL CAPS naturally decrease functional constipation. LOSS 
OF BLOOD DURING MENSTRUATION. NEEDED BLOOD FORTIFICATION 
DURING MENOPAUSE. PEOPLE WITH STOMACH AND BOWEL DIS- 
TRESS. Case after case is on the record where RED CELL CAPS have re- 
lieved the distress of ulcerated conditions of stomach and bowel. The natural 
blood elements in RED CELL CAPS relieved the ulcerated condition very much 
as they do lesions that don’t respond to other means to promote granulation 
* * * They tend to aid digestion * * *, 

RED CELL CAPS CAN BE USED BY PEOPLE WITH ANY TYPE OF 
BLOOD. They increase the potency of the blood * * * not the quantity 
as in transfusions. Just as transfusions are the means of correcting the more 
serious blood conditions, Red Cell Caps are becoming the means of helping 
correct the lack of blood potency when due to blood deficiency. 

RED CELL CAPS increase the red cell counts and hemoglobin content in 
every case of nutritional anemia, 

PEOPLE WHO ARE TIRED, NERVOUS AND IMPOTENT FROM NUTRI- 
TIONAL ANEMIA. Medical authorities say about 68 out of 100 people have 
nutritional anemia because the food they eat doesn’t give them the needed 
nourishment to maintain their necessary blood potency. RED CELL CAPS 
help make up that deficiency * * * give such folks more potent blood and 
at the same time eliminates constipation pleasantly. 
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Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto, not specifically set out herein, respondents have represented 
that the use of the product Red Cell Caps as directed will materially 
increase the red cell count and the amount of hemoglobin in the blood ; 
will improve the quality and increase the potency of the blood; pro- 
vide the blood building solids contained in raw whole blood in the 
same manner and to the same degree as by blood transfusions; that 
said product is an adequate source of iron, copper, amino acids, pro- 
teins, carotene, and other vital blood elements when same are lacking 
in the blood; that it will aid digestion and eliminate constipation ; 
that it is an adequate dietary supplement, is an effective treatment 
for secondary anemia or hydremia in pregnancy, for loss of blood 
during menstruation, and will fortify the blood during the meno- 
pause; that said product is a competent and effective treatment for 
stomach and bowel disorders; relieves the distress of ulcerated stom- 
ach and bowels; and that 68 out of 100 persons throughout the country 
have nutritional anemia and that said product will cure such con- 
dition. 

Par. 6. The aforesaid advertisements are misleading in material 
respects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, the use of 
Red Cell Caps as directed or otherwise will not increase the red cell 
count or the amount of hemoglovin in the blood nor improve the 
quality or increase the potency of the blood. The effects and the 
results of the taking of this product orally and those obtained by a 
blood transfusion are not comparable in any manner. The use of 
said product as directed will not provide sufficient amounts of iron, 
copper, amino acids, proteins, carotene, or other vital blood elements 
so as to cause any appreciable change in the condition or improve- 
ment of the blood. Said product will have no effect upon digestion 
and has no value in the treatment of constipation. It has no value 
asadietary supplement. It is not an effective treatment for secondary 
anemia or hydremia in pregnancy or for loss of blood during men- 
struation. Its use will not fortify or have any beneficial effect upon 
the blood during the menopause. The use of said product will not 
be of value in the treatment of stomach and bowel disorders and will 
not relieve the distress of ulcerated stomach or bowels nor be of any 
benefit to such conditions. There are no reliable or authentic statis- 
tics which show that 68 out of 100 or any certain number of persons 
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have nutritional anemia. Said product will not cure nutritional 
anemia, nor is it a competent or effective treatment therefor. 

Par. 7. The use by the respondents of the statements and represen- 
tations hereinabove described with respect to their preparation “Red 
Cell Caps,” disseminated as aforesaid, has the capacity and tendency 
to, mislead and deceive the purchasing public into the erroneous and 
mistaken belief that such statements and representations are true 
and to'induce the purchasing public because of such erroneous and 
mistaken belief to purchase respondents’ preparation. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondents Evanston Laboratories, Inc., and Merle Slane, individ- 
ually and as an officer of Evanston Laboratories, Inc., in which answer 
said respondents admit all material allegations of fact set forth in said 
complaint, and state that they waive all intervening procedure and 
further hearings as to said facts, and the answer of the respondents 
Roy Iverson and Emil Levin, with supporting affidavits setting forth 
that they were made officers of the corporate respondent solely for 
the purpose of protecting the financial interests of their clients and 
did not participate in the acts and practices charged in the complaint, 
and the Commission having made its findings as to the facts and its 
conclusion that the respondents Evanston Laboratories, Inc., a cor- 
poration, and Merle Slane, individually and as an officer of Evanston 
Laboratories, Inc., have violated the provisions of the Federal Trade 
Commission Act: 

It 2s ordered, That the respondents Evanston Laboratories, Inc., a 
corporation, and its officers, and respondent Merle Slane, individually, 
and their respective agents, representatives and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale, or distribution of respondents’ medicinal prepara- 
tion designated “Red Cell Caps,” or any other preparation of sub- 
stantially similar composition or possessing substantially similar 
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properties, whether sold under the same name or under any other 
name, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or by any means, in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That the use of respondent’s preparation will increase the red- 
cell count or the amount of hemoglobin in the blood; 

(6) That the use of respondents’ preparation will improve the 
quality or increase the potency of the blood; 

(c) That respondents’ preparation provides blood-building solids 
comparable to that supplied by raw whole blood in blood transfusions, 
or that its use, orally, has any effect or result comparable to those ob- 
tained by blood transfusion ; : 

(d@) That respondents’ preparation will provide sufficient amounts 
of iron, copper, amino acids, proteins, carotene, or other vital blood 
elements so as to cause any appreciable change in the condition or 
improvement of the blood; 

(e) That respondents’ preparation has any effect in the aid of 
digestion ; 

(f) That respondents’ preparation will eliminate constipation or 
have any value in the treatment of constipation ; 

(g) That respondents’ preparation has any value as a dietary 
supplement ; 

(h) That respondent’s preparation is effective in the treatment of 
secondary anemia, hydremia in pregnancy, or for loss of blood during 
menstruation ; 

(2) That respondents’ preparation has any beneficial effect in forti- 
fying the blood or has any beneficial effect upon the blood during the 
menopause ; 

(j) That respondents’ preparation has any value in the treatment of 
stomach or bowel disorders or that it will relieve the distress of ulcer- 
ated stomach or bowels; 

(k) That respondents’ preparation is a cure or remedy for nutri- 
tional anemia or that it constitutes a competent or effective treatment 
therefor ; 

(Z) That any substantial number of persons are suffering from 
nutritional anemia unless based upon reliable and authentic statistics. 

9. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
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defined in the Federal Trade Commission Act, of respondents’ prep- 
aration, “Red Cell Caps,” which advertisements contain any of the 
representations prohibited in paragraph 1 hereof. 

It ts further ordered, That the complaint be dismissed as to the 
respondents Roy Iverson and Emil Levin, individually and as officers 

_of Evanston Laboratories, Inc. 

It is further ordered, That the respondents against whom this order 
is directed shall, within 60 days after service upon them of this order, 
file with the Commission a report in writing, setting forth in detail 
the manner and form in which they have complied with this order. 
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In THE MATTER OF 


THE A. S. KREIDER SHOE CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 557%. Complaint, July 21, 1948—Decision, June 21, 1949 


Shoes, regardless of their design and construction, cannot be relied upon to keep 
the feet healthy and cannot prevent or correct disorders, deformities, or 
abnormalities of the feet. Disorders of the feet may result from many 
different causes of a local or systemic character, requiring different methods 
of treatment depending upon the nature and extent of the disorder and the 
disturbance in function, which varies from individual to individual, and 
proper treatment of practically every foot disease requires as an indispensa- 
ble prerequisite, a diagnosis and determination of the nature or type of the 
disorder. And in order to make such diagnosis and determination, a com- 
prehensive physical examination. of the lower extremities and other parts 
of the body, including a detailed history of the patient and ailment, are 
required. 

Where a corporation engaged in the manufacture and interstate sale and distri- 
bution of its “Pollyanna Health Shoes,” which it made and sold in several 
types in appropriate sizes for children of all ages, making said shoes for 
no particular person or prescribed foot condition, but selling the same in 
volume to retail stores for resale to any and all persons who desired them for 
any reason; in advertising said shoes in newspapers, by pamphlets and by 
other advertising literature— 

Falsely represented, directly and by implication, that its said shoes were health 
shoes or so constructed that they would prevent and cure diseases and 
abnormalities of the feet, and keep the feet healthy, prevent development of 
abnormalities and deformities thereof, and correct any disorder of the feet 


which might be present: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practice in commerce, 


Mr. Clark Nichols for the Commission. 
Mr. Daniel R. Forbes, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that The A. S. Kreider 
Shoe Co., a corporation, hereinafter referred to as the respondent, 
has violated the provisions of said act, and it appearing to the Com- 
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mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its eoinplaint, stating its charges in re- 
spect thereof as follows: 

Paracrary 1. Respondent, The A. S. Kreider Shoe Co., is a cor- 
poration organized under the laws of the State of Pennsylvania, with, 
its principal place of business at Annville, Pa. 

Par. 2. Respondent is now and for several years last past has been, 
engaged in the manufacture and sale of certain devices in commerce, 
as “devices” are defined in the Federal Trade Commission Act. The 
designation used by respondent for said devices is “Pollyanna Health 
Shoes.” 

Par. 3. Respondent causes and has caused said devices when sold 
to be transported from its place of business in the State of Pennsyl- 
' vania to purchasers thereof located in various other States of the 
United States and in the District of Columbia and at all times herein 
has maintained a course of trade in said devices in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 4. In the course and conduct of its business respondent, subse- 
quent to March 21, 1938, has disseminated and caused the dissemina- 
tion of advertisements concerning its said devices by the United States 
mails and by various means in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, including, but not limited to, 
circulars entitled “Keep the Growing Feet Healthy” and “Pollyanna 
Health Shoes,” by advertisements in “Foot Wear News,” issue July 27, 
1946, “Creative Foot Wear,” June 1946, “Boot and Shoe Recorder,” 
May 1946, “Womens Wear Daily,” July 19, 1946, and October 5, 1945, 
and by other means in commerce, as “commerce” is defined in the 
Federal Trade Commission Act; and respondent has disseminated 
and caused the dissemination of advertisements concerning its said de- 
vices by various means, including but not limited to the circulars and 
advertisements referred to above for the purpose of inducing and 
which are likely to induce, eeToCHIY or indir ectly, the purchase of the 

said devices in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 5. Among the statements and representations contained in 

the said advertisements disseminated as aforesaid are the following: 


Circular entitled “Keep The Growing Feet Healthy’ depicting the side view 
of a shoe with foot and toes outlined inside, with arrows pointing to different 
parts of the shoe from the following statements, ‘“‘Snug Ankle Fit,” “High Counter 
Moulded to Last,” “Built Up Heel To Prevent Turning,” “Snug Fitting Arches,” 
“Snug Fitting Waist,” “Steel Shank,” “Free Fitting Ball,” “Plenty of Room 
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For Toes To Move Back And Forth,” and depicting the bottom full sole of a 
shoe with arrows pointing to different parts of the sole from the following 
statements, “Cupped Heel Seat Making Room for Oscalsis Bone,” “Visible Steel 
Arch Support,” “Airy Arch,” “Pat App For,” “Innersole Cup For Outer and 
Inner Metatarsal Bones ;” 

Circular entitled “Pollyanna HEALTH SHOES, POLLYANNA SHOE CO.” 
with strip pictures on border showing children at play. 

Advertisements in newspapers and trade journals as follows: 

Pollyanna HEALTH SHOES, one famous brand that serves Toddlers to 
Teens. 

Pollyanna HEALTH SHOES, one famous brand that serves Toddlers to 
Teens. 51 years of fine Pennsylvania eraftsmanship in shoes that incorporate 
every important health feature known to foot-fitting science. That’s why 
you will find this famous name featured in hundreds of leading children’s shoe 
operations. Sorry, no new dealers right now. It won’t be long though! H,S. 
Kreider Shoe Co., Annville, Pa. 


Par. 6. Through the use of the advertisements containing statements 
and representations hereinabove set forth, and others similar thereto 
not specifically set out herein, respondent has represented, directly 
and by implication: 

That its said devices are-“Health Shoes,” thereby representing that 
said devices will keep the feet healthy, will prevent the development 
of abnormalities or deformities of the feet and correct any disorder of 
the feet which may be present; that its devices “keep the growing feet 
healthy,” thereby representing that said devices will keep the growing 
feet healthy, will prevent the development of abnormalities or de- 
formities in growing feet and correct any disorder which may be 
present in growing feet ; that its devices contain features that will keep 
the feet healthy, will prevent the development of abnormalities or 
deformities of the feet and correct any disorder of the feet which 
may be present; that its devices contain every important feature 
known to foot-fitting science. 

Par. 7. The advertisements are misleading in material respects, 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact respondent’s devices are 
not “Health Shoes” and their use will not keep the feet healthy, will 
not prevent the development of abnormalities or deformities of the feet 
and correct any disorders of the feet which may be present. The use 
of said respondent’s devices will not keep the growing feet healthy, 
will not prevent the development of abnormalities or deformities in 
growing feet and correct any disorders which may be present in the 
crowing feet. Respondent’s devices do not contain features that will 
keep the feet healthy, prevent the development of abnormalities or 
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deformities of the feet and correct any disorders of the feet that may 
be present. Respondent’s devices do not contain every important 
feature known to foot-fitting science. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 21, 1948, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
The A. S. Kreider Shoe Co., a corporation, charging: it with use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. After the issuance of said complaint and 
the filing of an answer by respondent thereto, a stipulation as to the 
facts was entered into by and between the attorney for the respondent 
and Daniel J. Murphy, Chief of the Trial Division, subject to the 
approval of the Commission, whereby it was stipulated that the 
statement of facts set out in said stipulation might be taken as the 
facts in this proceeding and in lieu of testimony in support of charges 
stated in the complaint and in opposition thereto, and that the Com- 
mission might proceed upon said statement of facts to make its report 
stating its findings as to the facts (including inferences which might 
be drawn from said stipulated facts) and its conclusion based thereon 
and enter its order disposing of the proceeding without any inter- 
vening procedure. Thereafter, this proceeding regularly came on for 
final hearing before the Commission upon said complaint, the answer 
thereto, and the stipulation, said stipulation having been approved, 
accepted, and filed by the Commission; and the Gémmission. having 
duly considered the matter and being now fully advised in the 
premises, makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, The A. S. Kreider Shoe Co., is a cor- 
poration organized under the laws of the State of Pennsylvania, with 
its principal place of business located at Annville, Pa. 

Par. 2. Respondent for several years last past hasbeen engaged 
in the manufacture and sale of certain devices in commerce, as “de- 
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vices” are defined in the Federal Trade Commission Act. The desig- 
nation used by the respondent for said devices in “Pollyanna Health 
Shoes.” Respondent manufactures and sells several types of these 
shoes in appropriate sizes for children of all ages. They are not made 
for any particular person or prescribed foot condition, but are sold 
in volume to retail stores for resale to any and all persons who desire 
them for any reason. 

Par. 3. Respondent causes, and has caused, said “Pollyanna Health 
Shoes,” when sold, to be transported from its place of business in the 
State of Pennsylvania to purchasers thereof located in various other 
States of the United States and in the District of Columbia. Re- 
spondent maintains, and at all times mentioned herein has maintained, 
a course of trade in said “Pollyanna Health Shoes” in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 4. In the course and conduct of its business, respondent has 
disseminated, and has caused the dissemination of, false advertise- 
ments concerning its said devices by various means in commerce, as 
“ecommerce” is defined in the Federal Trade Commission Act. The 
respondent has also disseminated, and caused the dissemination of, 
false advertisements concerning its said devices by various means for 
the purpose of inducing, or which are likely to induce, directly or indi- 
rectly, the purchase of its said devices in commerce, as “commerce” 
is defined in the Federal Trade Commission Act. 

Among and typical of the statements and representations contained 
in the said advertisements disseminated, and caused to be dissemi- 
nated, as hereinabove set forth, by the United States mails, by adver- 
tisements in newspapers, by pamphlets, and by other advertising 
literature, with reference to said “Pollyanna Health Shoes” are the 
following : 


Circular entitled, “Keep The Growing Feet Healthy,” depicting the side view 
of a shoe with foot and toes outlined inside, with arrows pointing to different 
parts of the shoe from the following statements, “Snug Ankle Fit,” “High Coun- 
ter Moulded to Last,’ “Built Up Heel To Prevent Turning,’ “Snug Fitting 
Arches,” “Snug Fitting Waist,” “Steel Shank,” “Free Fitting Ball,” “Plenty 
of Room For Toes To Move Back And Forth,” and depicting the bottom full sole 
of a shoe with arrows pointing to different parts of the sole from the following 
statements, ‘“Cupped Heel Seat Making Room for Osealsis Bone,” “Visible Steel 
Arch Support,” “Airy Arch,” “Pat App For,” “Innersole Cup For Outer and Inner 
Metatarsal Bones.” 

Circular entitled ‘Pollyanna HEALTH SHOES, POLLYANNA SHOE CO.” 
with strip pictures on border showing children at play. 
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Advertisements in newspapers and trade journals as follows: 

Pollyanna HEALTH SHOES, one famous brand that serves Toddlers to Teens. 

Pollyanna HEALTH SHOES, one famous brand that serves Toddlers. to 
Teens. 51 years of fine Pennsylvania craftsmanship in shoes that incorporate 
every important health feature known to foot-fitting science. That’s why you 
will find this famous name featured in hundreds of leading children’s shoe op- 
erations. Sorry, no new dealers right now. It won't be long though! H. 8. 
Kreider Shoe Co., Annville, Pa. 

Par. 5. Through the use of the advertisements containing statements 
and representations hereinabove set forth, and others similar thereto 
not specifically set out herein, respondent has represented, directly and 
by implication, that its devices are “Health Shoes,” thereby represent- 
ing that the shoes sold by it and so designated are constructed in such 
a manner that they will prevent and cure diseases and abnormalities 
of the feet and that they will keep the feet healthy, prevent the de- 
velopment of abnormalities and deformities of the feet, and correct any 
disorder of the feet which may be presented. 7 

Par. 6. The advertisements and representations are misleading in 
material respects and are false advertisements as that term is defined 
in the Federal Trade Commission Act. In truth and in fact respond- 
ent’s devices are not health shoes and will not keep the feet healthy, 
prevent the development of abnormalities or deformities, or correct 
any disorder of the feet which may be present. 

Disorders of the feet may result from many different causes of a 
local or systemic character, requiring different methods of treatment 
depending upon the nature and extent of the disorder and the dis- 
turbance in function, which varies from individual to individual. Any 
condition which interferes with the structural strength of the foot 
(arrangement of the bones and ligaments) or with the proper balance 
of the leg on the foot (muscular control) results in a disorder of the 
foot. Muscle weakness, incorrect weight-bearing thrust upon the foot, 
short heel cord, and infantile paralysis are among the common condi- 
tions giving rise to disorders of the feet in children. Muscular weak- 
ness may be caused by excess weight, malnutrition, rickets, endocrine 
disorders, infantile paralysis, and other diseases which specifically ad- 
versely affect the integrity of muscular and ligamentous functions of 
the lower extremities. Various conditions of the lower extremities 
such as bowlegs, knock-knees, flatfoot, clubfoot, pigeon-toes, short heel 
cord, claw foot, metatarsalgis, spastic lower extremities, infantile 
paralysis, and arthritis, all are or contribute to foot disorders. Be- 
cause of these facts proper treatment of practically every foot disease 
requires as an indispensable prerequisite a diagnosis and determination 


THE A. 8S. KREIDER SHOE CO. 653 


647 Order 


of the nature or type of the disorder. In order to make such diagnosis 
and determination, a comprehensive physical examination of the lower 
extremities and other parts of the body, including a detailed history of 
the patient and ailment, are required. Even in the same individual, 
the condition of the feet may be such that one foot may require an en- 
tirely different shoe than the other foot. Shoes, regardless of their 
design and construction, cannot be relied upon to keep the feet healthy 
and cannot prevent or correct disorders, deformities, or abnormali- 
ties of the feet. Respondent’s shoes do not incorporate every impor- 
tant so-called “health” feature known to foot-fitting science. “Polly- 
anna Health Shoes” are not properly or truthfully designated as 
“health shoes” or as possessing health features, and the wearing 
of these shoes will not keep the feet healthy and will not prevent or 
correct disorders or abnormalities of the feet. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
méaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of the respond- 
ent, and stipulation as to the facts, in which stipulation respondent 
waived all intervening procedure and further hearing as to the said 
facts, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That the respondent, The A. S. Kreider Shoe Co., a 
corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution of respondent’s device now 
designated “Pollyanna Health Shoes,” or any other device of sub- 
stantially similar construction or performing similar functions irre- 
spective of the designation applied thereto, do forthwith cease and 
desist from: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
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defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication : 

(a) That respondent’s said device constitutes or is a “health” shoe. 

(6) That the use of respondent’s said device will keep feet healthy, 
prevent the development of abnormalities or deformities of the feet, 
or correct any disorders or abnormalities of the feet. 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or indi- 
rectly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of respondent’s devices, “Pollyanna 
Health Shoes,” any advertisement which contains any of the repre- 
sentations prohibited in paragraph 1 hereof. 

lt is further ordered, That the respondent shall, within 60 days: 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has comphed with this order. 


ORDERS OF DISMISSAL, OR CLOSING CASE, ETC. 


Parker Hersex Core, Complaint, May 17, 1944. Order, July 2, 
1948. (Docket 5160.) 

Charge: Advertising falsely or misleadingly as to qualities, results, 
and safety of product or offering, and Commission approval; furnish- 
ing means and instrumentalities of misrepresentation and deception ; 
and neglecting, unfairly or deceptively, to make material disclosure as 
to safety of product; in connection with the sale of various cosmetic 
and drug preparations for the hair and scalp, including respondent’s 
Herbex Hair Softener, Herbex Areata Special, Herbex Special Tinc- 
ture of Capsicum, Herbex Special Tincture of Jaborandi, Herbex Spe- 
cial Tincture of Mullein, Herbex Triple X, Herbex No. 1, Herbex No. 
2, Herbex No. 3, Herbex Tincture of Exite, Herbex Special White Oint- 
ment, Herbex Special Pink Ointment, Herbex Standard Yellow Oint- 
ment and Herbex Areata Salve; and in connection with the sale to pro- 
fessional hair dressers and beauty parlor operators of “The Parker 
Herbex Method,” course to inform them how to use respondent’s said 
drugs and cosmetics in the care and treatment of the hair and scalp 
(and consisting of two charts designated “The Parker Herbex Profes- 
sional’s Chart” and “The Professional! Parker Herbex Treatment”), 
and “The Parker Herbex Method of Individualized Hair Treatments” ; 
represented as enabling said dressers and operators (whom it “licenses” 
upon the passing of a satisfactory examination) to recognize and suc- 
cessfully treat therewith the various ailments and conditions set out. 

Record closed without prejudice by the following order: 

Respondent is engaged in the sale of certain drug and cosmetic 
preparations intended for use in the treatment of various diseases 
and conditions of the hair and scalp. To promote the sale of these 
preparations respondent also sells a course of instruction designed to 
inform professional hair dressers and beauty-parlor operators how 
to use the preparations. This course of instruction consists of certain 
charts and a book entitled “The Parker Herbex Method of Individual- 
«zed Hair Treatments,” in all of which respondent’s preparations are 
advertised and prescribed for many diseases and conditions of the 
hair and sealp, including, among others, eczema, psoriasis, pityriasis, 
dandruff, seborrhea, and baldness. 

The complaint issued by the Commission in this proceeding chal- 
lenged the efficacy of respondent’s preparations for many of the dis- 
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eases and conditions for which they were advertised and prescribed 
by respondent, and also challenged the ability of respondent’s course 
of instruction to enable one to recognize, diagnose, or effectively treat 
certain of said diseases and conditions. 

Respondent having filed a motion to dismiss the complaint on the 
ground that all of the advertising in question had been discontinued, 
the Commission on February 11, 1948, entered an order denying said 
motion but/directing, for the reasons thieteoin stated, that respondent 
be afforded an opportunity to enter into an appropriate written 
agreement not to resume the use of said advertising or any advertis- 
ing similar thereto, and that in the event of the execution of such 
agreement the matter be resubmitted to the Commission for further 
consideration looking to the closing of the case without prejudice. 

Respondent having now executed and tendered to the Commission 
such an agreement, and the Commission being of the view that in the 
circumstances here existing the public interest does not require further | 
corrective action by the Commission in the matter : 

It is ordered, That said agreement be, and it hereby is, accepted, 
and this proceeding be, and it hereby is, closed without prejudice to 
the right of the Commission to reopen it and take such further action 
therein in the future as may be warranted by the then existing 
circumstances. 

Before Mr. Clyde M. Hadley, trial examiner. 

Mr. Robt. N. McMillen for the Commission. 

Colladay, Colladay & Wallace, of Washington, D. C., and Haggerty, 
_ Myles & Wormser, of New York City, for respondent. 


Tue Grorces River Wooten Murs. Complaint, January 11, 1944, 

Order, July 14,1948. (Docket 5116.) 
_ Charge: eran daie or mislabeling and neglecting, unfairly or 
deceptively, to make material disclocins as to composition of product 
in violation of the Wool Products Labeling Act of 1939, and the Fed- 
eral Trade Commission Act; in connection with the introduction and 
manufacture for introduction and sale of fabrics used by purchasers 
for the manufacture of ladies’ coats and other garments. 

Dismissed without prejudice by the following order: 

This matter came on for final hearing before the Commission upon 
the complaint of the Commission, the answer of the respondent, testi- 
mony, and other evidence introduced before trial examiners of the 
Commission theretofore duly designated by it, recommended decision 
of the trial examiners, and briefs in support of and in opposition to 
the complaint. No oral argument was requested. 

The complaint, issued January 11, 1944, charges that smce July 15, 
1941, respondent has violated the provisions of the Wool Products 
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Labeling Act of 1939 and the rules and regulations promulgated there- 
under by the manufacturer and introduction into commerce, and the ~ 
sale, transportation, and distribution in commerce, of wool products 
_which were misbranded within the meaning of said act, rules, and 
regulations and that said acts, practices, and methods constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

The evidence adduced discloses that respondent is engaged in the 
introduction, manufacture for introduction into commerce, and in the 
sale, transportation, and distribution in commerce of wool products, 
including specifically three fabrics sold in 1942 under style Nos. 112, 
103, and 106. Style 112 was labeled “100% wool,” and the evidence 
fails to show that the fiber content of said style deviated from the 
percentage shown on the label used thereon except to the extent of 
such unavoidable variations as resulted in the manufacture thereof 
despite the exercise of due care. 

It appears to the Commission that the fabric content of both style 
Nos. 103 and 106 failed to meet the percentage of wool content stated 
on the respective labels used thereon in 1942 and that said failure did 
not result from unavoidable variations in the manufacture thereof. 
The use of said labels was discontinued late in 1942 and has not since 
been resumed, and no further sales of these respective style numbers 
have been made under said labels. The Commission is of the opinion 
that the public interest does not require further corrective action with 
regard to these at this time. 

It is therefore ordered, That the complaint be, and it is hereby, dis- 
missed without prejudice to the right of the Commission to reopen it 
or take such further action at any time in the future as may be war- 
ranted by the then existing circumstances. 

Before Mr. Arthur F. Thomas and Mr. John W. Addison, trial 
examiners. 

Mr. Garrel F. Rhodes and Mr. Robt. N. McMillen for the Com- 
mission. 

Hutchinson, Pierce, Atwood & Scribner, of Portland, Maine, and 
Mr. Meyer Boskey, of New York City, for respondent. 


Foop, Incorporarep, Nature Foop Cenrres, Inc., pr aL. Com- 
plaint, February 3, 1945. Order, July 20, 1948. (Docket 5271.) 

Charge: Advertising falsely or misleadingly as to qualities, results, 
and composition of product, and as to scientific or relevant facts with 
respect thereto; and neglecting, unfairly or deceptively, to make ma- 
terial disclosure as to safety of product; in connection with the sale 
of a large and diversified line of so-called health food preparations 
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and allied commodities, and through the use in said connection, and as 
a part of respondents’ sales literature of a magazine entitled “Nature’s 
Health News”, articles in which, of a pseudo or semi-medical nature, 
further advertise and promote sale of many of respondents’ products. 

Complaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Food, 
Inc., a corporation, Nature Food Centres, Inc., a corporation, some- 
times trading as Healthmode Products Co., Nature Food Centres of 
Connecticut, Inc., a corporation, Nature Food Centres of Rhode Island, 
Inc., a corporation, and Andrew F. Rosenberger, Emily M. Rosen- 
berger, and Henry K. Rosenberger, individually and as officers and 
directors of said corporations, hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrarn 1. Respondent Food, Inc., is a corporation, organized, 
existing, and doing business under and by virtue of the laws of the 
State of Massachusetts, with its principal office and place of business 
located at 716 Columbus Avenue, Boston, Mass. Said corporation 
serves as a broker for merchandise handled by respondent Nature Food 
Centres, Inc. and, acting as a holding company, holds the controlling 
stock in said Nature Food Centres, Inc. . 

Par. 2. Nature Food Centres, Inc., sometimes trading as Health- 
mode Products Co., is a corporation organized, existing, and doing 
_ business under and by virtue of the laws of the State of Massachusetts, 
with its principal office and place of business located at 716 Columbus 
Avenue, Boston, Mass. Said corporation is now and for several years 
last past has been operating in various cities located throughout the 
State of Massachusetts a number of retail stores, some with health 
food lunch bars, for the over-the-counter sale to the public of a large 
and diversified line of so-called health food preparations and allied 
commodities, marketed by respondent corporation under various and 
sundry trade or brand names. Said respondent corporation further 
maintains a mail-order department for the sale of said merchandise. 

Respondent Nature Food Centres, Inc., sometimes trading as Health- 
mode Products Co., also offers for sale and sells the afore-described 
merchandise to so-called associate stores variously located in the States 
of Massachusetts and New York. Said retail stores purchase the said 
merchandise for sale to the public under the same trade or brand 
names under which said products are marketed by respondent Nature 
Food Centres, Inc. 
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Par. 38. Respondent Nature Food Centres of Connecticut, Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Connecticut with its principal office 
and place of business located at 641 Main Street, Hartford, Conn. 
Said corporation is now and for several years last past has been operat- 
ing a number of retail stores in the State of Connecticut for the over- 
the-counter sale to the public of the afore-described merchandise under 
the same trade or brand names under which said products are mar- 
keted by Nature Food Centres, Inc. Respondent Nature Food Centres, 
Inc., holds the controlling stock in respondent Nature Food Centres 
of Connecticut, Inc. 

Par. 4, Respondent Nature Food Centres of Rhode Island, Inc., is 
a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Rhode Island, with its principal office 
and place of business located at 94-96 Washington Street, Providence, 
R.I. Said corporation is now and for several years last past has been 
operating a number of retail stores in the State of Rhode Island for 
the over-the-counter sale to the public of the afore-described merchan- 
dise under the same trade or brand names under which said products 
are marketed by respondents Nature Food Centres, Inc., and Nature 
Food Centres of Connecticut, Inc. Respondent Nature Food Centres, 
Inc., also holds the controlling stock in respondent Nature Food Cen- 
tres of Rhode Island, Inc. 

Par. 5. Respondents Andrew F. Rosenberger, Emily M. Rosen- 
berger, and Henry K. Rosenberger are the officers and directors of and 
formulate and control the policies and activities of said corporate 
respondents including the acts and practices hereinafter set forth. 
The address of said individual respondents is 120 Essex Street, Brook- 
line, Mass. 3 

Par. 6. Respondents in the course and conduct of their businesses 
as aforesaid solicit the sale of the afore-described merchandise under 
various and sundry trade or brand names through and by means of 
newspaper and radio broadcast advertisements and advertising sales 
literature distributed to the public. Included in such sales literature 
is a magazine entitled “Nature’s Health News,” circulated by respond- 
ents for the purpose of acquainting prospective purchasers with said 
merchandise and the cities and the stores wherein said products may 
be obtained. Respondents, through articles of a pseudo or semi- 
medical nature appearing in said magazine and through radio pro- 
grams of like content, further advertise and promote the sale of many 
of said products. 

Respondents, in the marketing of said products, in the course and 
conduct of their business as aforesaid, from time to time offer for sale 
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and sell the same product under diverse advertising representations 
and claims, or under identical or substantially identical advertising 
representations and claims offer for sale and sell the same product 
under different trade or brand names. Respondents also substitute 
‘one product for another product of different trade or brand name but. 
of like or similar kind, content, or description, and offer for sale and 
sell the same under the identical or substantially identical advertising 
representations and claims which accompanied and solicited the sale 
of the other product. 

Par. 7. Among the products offered for sale and sold by respondents 
in the manner and method as hereinbefore described are the following: 

Vi-B, a partially defatted dehydrated wheat germ product. By 
analysis said product is shown to contain the following: 


WOIST ULE eee en eee eee ney MSTA IS MA. CEES CRA ED SVE ee 7.0% 
Notakw Sond ss Sestse Rerees Re ES eee Se Re re OT a ee 93.0% 
AT eT Me besa hin ee gee Loreena Dire Bethel he ane I ae he op Pane paar A 4. 92% 
Proteins @Nrk 6 25) eee. ee ee ee he ee eee 88.0% 
Hab wether CXthact) 3 2-22 ee es eae A ee ee ee 2.05% 
CON LAG (Sg aye pes nee peste Seen ese ites auton, “Reser a taper eres Dae oh oe 2.90% 
Carbohydrates other than crude fiber (by difference) (N. F. ext.) ------ 45.13% 
ROEASSIIMIFAS ) TCA Seen? rt Ls: SE See a eee 1. 08 
Galetti jas 7 Gal weet teen Geena Ell. teow tei Bes eee 0. 067 
Macnesiumisag Ml octet «ote eee eee SE Te ee ee 0. 353 
PHOSPNORNS Jas) Pee Sooo oe ee 2 ee ee ee ee ee 1. 100 
Manganese as’ Mn________ ee RS a 0. 0092 
COPPers AS" OU Baer _ ere eee meee Peay ne © Se seer ate een Ne Oe e een re 0. 0014 
Bron; aS CLI Eie ee 1Oie ar kB ae ea eee ee Se ee 0. 011 


Lenderize Tablets, formerly sold by respondents as Slender-ize 
Tablets. The formula for said tablets is as follows: 


Celery, Meat Concentrate se. = een Se Re ee eee 15% 
SOLUS CIN Sete Se ela ee en ee Se 15% 
IAD Ar GTOO TOW Cee ea me ce eee eran rhs ree eee oe Se ee ee EE 15% 
DUKE), Fd SRS ee ee SSE EERE OTE Ge RIE Oe ae ae 15% 
Rarsleys Concentra tessss ts sth e see cer eee St he oe eae eee 12%4% 
Jmight MosseRow dened: 2: 24) seis a. eke 20% 
AUD arb ws talks COMCeM CRE lek ea see es ey ee 5% 
GU BOD EE OT TLE VOT a ee SR ee eh ee en nn 214 % 


Nature’s Intestinal Tonic Tablets —The formula for said tablets is 
as follows: 


Psyllitime Se@dce t= = the. tee babe is oe) 2 8 eee 

ih MMe MEE a eK ke 
Cartot TOD OW CCT aaa aia ae A he ee 6% 
CGT OW. GI eect i as ee 5% 
ATUSe"Seedss.22 oe Ee I EE 2 eee 5% 
QUIN MP OW ders ies a2 0)e LO 0 ie 2a ek Ee ee 2% 


- 
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Nog iunnwOtubaniatioe eat eek Sea ei ee ee i ho et 1% 
RIG Giese Salen eee kittie 2 eer ng 2 es a ee Bk 80% 
WitaminrAsandeDrGoncenthatese =. <- kes men eee ch ly Seek 0.45% 


One gram of the Vitamin A and D concentrate equals 100,000 U.S. P. 

Units of Vitamin A and 14,000 U. 8. P. Units of Vitamin D. 

Vig-Ore Sodium Tablets.—Said tablets consist essentially of dried 
seaweed and by analysis said tablets are shown to contain the follow- 


“ing: 


PASH Sekt SOME WLR PERNT Fee A rel eects oth oT pepe ek be ole, 32.1 
Sodium ave tories aetorrerey pee! Fhe pte eat on le Re ee ee aN os nS 
TECCNG HAY) Comte a ee ee ae ee 0. 086 


The alkalinity of the Ash is equavalent to 2.97 cc. of normal acid per 
tablet. 
Seaflora Tablets—Said tablets consist essentially of dried seaweed 
and by analysis are shown to contain the following: 


CALS Fite gem Ca tee Ls PRED ye VEE ee ee seers vaeer © tyeee yy oe Parner eee PP 
Peri ee ee Eee re ee ee Es eet SSE TE en SE 0. 08 
NOCIVG: Tees eeeee SEA. Bee ee I ee a ee, SO alee 0.17 
BOtaSSiwiye Set se ele Pe A eR ee ee ee ee ee eS See 2.6 
DUE sin ee Ge RATE SP here he RU ae 9s eee ee rere ee ey 4 OL05 
NES CMCSET Tee at 2 tere es SRS A eS ae Oe eS 0. 05 
So Cherian ee es wees eee Foe St So Loe Be Sis ee ee ee ee res 3.0 
Calarge eh Saas eaten Bc Ea Tee) be CR 1. 54 
OT Pe et a ta ee be ee eee ewe 0. 0007 


Myneral Broth—This product is composed of the following ingre- 
dients : 


i 


tomato parsley alfalfa 

celery spinach salt 

barley carrot celery seed 

yeast orange chili 

pimiento watercress monosodium glutamate 


This product contains 21.2 percent of ash, of which not more than 
13.4 percent is sodium chloride. The alkalinity of the ash is equivalent 
to 0.8 cubic centimeter of normal acid per gram. 

G. P. L. Tablets —This contains concentrates of the following: 

lettuce parsley 
endive garlic 
dulse 

Par. 8. In the course and conduct of their aforesaid businesses, the 
respondents have disseminated and are now disseminating, and have 
caused, and are now causing the dissemination of, false advertisements 
concerning the aforedescribed products by United States mails, and 
by various other means in commerce, as “commerce” is defined in the 
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Federal Trade Commission Act; and respondents have also dissemi- 
nated and are now disseminating, and have caused and are now caus- 
ing the dissemination of, false advertisements concerning their said 
products for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of said products in commerce as 
“ecommerce” is defined in the Federal Trade Commission Act. Among 
and typical of the false, misleading and deceptive statements and 
representations contained in said false advertisements, disseminated 
and caused to be disseminated, as hereinabove set forth by the United 
States mails, by advertisements inserted in newspapers and other 
advertising literature and by radio continuities, are the following: 
Advertisements respecting Vi-B 


New Health and Hope for Folks Over 40 
“Turn Back the Years” 

“You may have read in a recent issue of The New York Times that two Boston 
physicians have found a ‘rapid and often spectacular cure’ for heart disease 
caused by Malnutrition. THIS CURE WAS THE MINISTRATION OF VITAMIN 
B. Two days later the same newspaper pub- 
lished a scientific report of the further won- IF YOU SUFFER FROM 


ders of Vitamin B—how its addition to the diet Low Vitality 
restores color to the hair, and how appetite Neuritis, Nervousness and 
is greatly increased by it. Other Nerve Disorders 
* % %* Vi-B improves digestion, nourishes Stomach Ulcer, Colitis or 
the nerve tissues, promotes restful sleep, and Constipation 
invigorates the system.” Loss of Appetite or Ano- 
rexia 

Anemia 

Arthritis 

—YOU NEED THIS 

NEW FOOD ELEMENT 


Think of it! Just by adding one or two spoonsful of Vi-B to your daily diet, 
you can bring pep and sparkle to your existence. You can feed and strengthen 
your nerves and brain, sharpen your appetite, invigorate your sexual system, 
promote better digestion, and avoid constipation. 


Adwertisements respecting Slender-ize (Lenderize) 


Can you imagine eating 8 square meals a day and yet losing 2% pounds, or 
more, of excess weight a week? Such amazing weight losses are reported every 
day by many women who have reduced by the Slender-ize Method. The Slender- 
ize Method of Reducing aids you in removing excess fat quickly and safely, and 
without the use of dangerous drugs, strenuous exercise, or starvation diets. 

It’s easy. All you have to do is to take the tiny Slender-ize Reducing Tabiets 
and follow the instructions outlined in the Slender-ize Method book. These all 
food adjunct tablets supply you with an abundance of the minerals needed to 
balance your meals, and they are also needed for a more complete and faster 
elimination of excess fat. You will find the safe, open formula for Slender-ize 
Reducing Tablets inside every package. Present it to your doctor for his approval. 


vu == 
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Get your copy of the Slender-ize Method book, for it tells you all you should 
know in order that you may reduce quickly and safely. In brief, it tells you 
how to eat your common, every day foods, so as to lose weight. It gives you 
simple exercises that take off pounds of flabby fat without undue exertion. 

You have seen the Slender-ize Method of Reducing recommended and endorsed 
by the beauty and diet editors of many well known publications, so why hesitate? 
Begin today to Slender-ize, and win back the slim, youthful body which is right- 
fully yours. 


Advertisements respecting Intestinal Tonic Tablets 


I have mentioned several times in this broadcast that if you suffer from 
migraine headaches, that you should beware of chronic food delay. For this 
condition can make the pain of a migraine headache much more frequent and 
terrifying. If you suffer from chronic food delay, get at the cause of your condi- 
tion scientifically and naturally. Do not use drugs containing cathartic that 
practically tear your system to pieces. Use a gentle, thorough acting laxative 
like Nature’s Intestinal Tonie Tablets.” 

* * * * * * * 

These tablets are never sold with the intention of having the purchaser use 
them forever. It clearly states on the label of every bottle of Nature’s intestinal 
Tonic Tablets that the daily ration of these tablets is to be cut down every day, 
so that, in time, the person suffering from chronic food delay can eliminate their 
use entirely. I do not intend that any person should go on forever taking laxative 
tablets. He should take Nature’s Intestinal Tonic Tablets only long enough, so 
that, he will once again have a natural bowel action. You see, friends, Nature’s 
Intestinal Tonic Tablets are more than just laxative acting. They contain many 
important vitamins; they contain Vitamin A, B, C, and G. All of these vitamins 
are very important and you need them in your daily foods for healthful living. 


Advertisements respecting Vig-Ore Sodium Tablets. 


New Food Sodium Tablets 
and Special Arthritis Diet 
RELIEVE ARTHRITIS 
& RHEUMATIC PAINS... 
Powerful Dissolver gets at Acid 
Poisons which cause Aching Pains 
of Arthritis, Muscular Rheumatism, 
Neuritis, Sciatica and Lumbago. 
Are you treating your Arthritis or other rheumatic pains with salves and 
liniments? As you have discovered, such preparations bring only temporary 
relief. For permanent, lasting relief, YOU MUST GHT AT THE CAUSE OF 


YOUR CONDITION. 
Advertisements respecting Seaflora Tablets. 


The Minerals in Seaflora tablets make them a nutritious food for the adult, 
and helps to preserve youth and stamina. The natural organic iodine found in 
them will prevent goitre, regulate weight, and aids the entire glandular 
system * * * Seaflora tablets contain approximately twenty times more 
organic minerals than any other known natural food. Seaflora tablets contain 
five hundred times more iron than lettuce, and five thousand times more iodine 
than fish or other sea foods. 


* * * * * * * 
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The Minerals in these sea vegetables make them a vigorous gland food and 
health food. They have a definite effect upon the glandular system, besides 
having a very noticeable effect on the nerves, blood pressure, the heart action, 
and many other disorders of the human system * * * you may purchase 
these sea vegetables in a convenient, palatable form at all Nature Food Centres 
stores. These tablets are called Sea Flora Tablets * * *” 

* * * * * x * * 

* * * So, in spite of the fight that medical science is making to control 
disease, we find an increase in cancer, diabetes, Bright’s disease, hardening of 
the arteries, heart conditions, and many other ailments due in many cases to 
mineral deficiencies. ; 

If you, too, suffer from a mineral deficiency, take steps NOW to correct your 
condition. Read the symptoms of mineral deficiencies on the right side of this 
page. Read the true facts about Seaflora Mineral Tablets, and discover for 
yourself if they will help you to regain normal health. } 


* : % * * * * * 
/ 


SYMPTOMS of MINERAL DEFICIENCIES 


Minerals found in Sea Veg- Symptoms and Ailments 
etables and in your body. which may develop from 
lack of minerals. 


IODINE—Gland Disturbances, Skin Diseases. Nervousness, Overweight, Un- 
derweight. Low Vitality. Goitre. 
CALCIUM—Bone Deformities. Stomach Troubles. Rickets. Poor Resist- 
~ ance to Disease. Weak Muscles, Poor Blood. 
IRON—Headaches. Anemia. Weakness. Lack of Vitality and Color. 
Nervousness. 
SODIUM—Acidosis. Rheumatic Ailments. Gall Bladder and Kidney Stones. 
Hardening of the Arteries. Sinus infections. 
/ POTASSIUM—Constipation. Heart Disorders. High Blood Pressure. Fe- 
male Trouble. Prostate Gland Disorders. 
MAGNESIUM—Nervous Conditions. Underweight. Skin Diseases. Anemia. 
COPPER—General Debility. Anemia. 
‘ PHOSPHORUS—Nervousness. Gland Troubles. Brain Disorders. 
* * * a * * * 
While many people may be mineral starved, the one mineral which seems to be 
most deficient is iodine. Our common foods such as lettuce, apples, milk, eggs, 
meats, ete., contain but minute traces of this most important mineral. 
* * * * * * * 
Pounds of Food Needed for One Day’s Supply of Organic Iodine for the Human 
System. 
; 200 Ibs. of Wheat 
97 lbs. of Dried Apples 
11 lbs. of Spinach (dry) 
7 lbs. of String Beans (dry) 
44 lbs. of Milk 
21 Ibs. of Butter 
37 lbs. of Lettuce 
44 lbs. of Beef 


HINO ie 
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Or Instead 
Approximately One 
Teaspoonful of Seaflora 
Powder or Six Seaflora 
Tablets 
* * * * * * * 
* ¥* * Tt has been stated that probably 60,000,000 people in this country do 

not get enough iodine in theirfoods * * * 


Advertisements respecting Myneral Broth 


To all of you who suffer from an acid condition, or those who wish to assure 
themselves that their foods will be predominantly alkaline, I suggest that they 
include Myneral Broth in their daily menus. 

* * * * * * * 

Health scientists agree that when your body reaches a high degree of acidity, 
sometimes resistance is broken down and the body succumbs very easily to such 
forms of poor health as: nervous exhaustion, stomach troubles, colds, headaches, 
high blood ‘pressure, rheumatism, skin eruptions, and many much more serious 
conditions. 

To restore good health, you may need to restore your alkaline balance. 
Myneral Broth supplies an abundance of the minerals necessary to aid in halting 
acidity. 

* * * * * x * 

Why suffer from poor health caused by an excess acid condition a day longer, 
when the means of combating this condition can be purchased at an extremely 
low price at your nearest Nature Food Centres Store. 

* * * * * * 4 ES 

* * * Practically every disease that man is known to suffer from can be 
traced readily to an acid condition. An acid condition within the body can cause 
rheumatic ailments, stomach disorders, kidney troubles, colds, colitis, diabetes, 
varicose veins, and just hundreds of other ailments * * * 


Advertisements respecting G. P. L. Tablets 


Aid relief of dizziness and headaches due to high blood pressure with G. P. L. 
tablets * * * The continued use of G. P. L. tablets at prescribed intervals 
may be valuable in lowering high blood pressure in many cases ¥ OD FSV VOW 
suffer from the torturing pains of high blood pressure and hardening of the 
arteries try G. P. L. tablets, as have thousands of others. i 


Par. 9. Through the use of the statements, representations, and ad- 
vertisements hereinbefore set forth, and others of similar import and 
meaning, but not specifically set out herein, respondents have Tepes 
sented, and do now represent, directly and by implication: 


Representations with respect to Vi-B 


That Vi-B constitutes a competent and adequate treatment for low vitality, 
neuritis, nervousness and other nerve disorders, stomach ulcers, colitis, constipa- 
tion, lowered sex interest, anemia, arthritis, loss of appetite, premature aging and 
high blood pressure; that its use will restore color to the hair; improve the 
digestion, promotes restful sleep and will cure heart diseases. 
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Representations with respect to Lenderize Tablets 


That Lenderize Tablets, formerly sold as Slender-ize Tablets, used in connection 
with the instructions in the Slender-ize Method Book, constitutes a competent, 
easy and effective treatment for obesity and that the tablets supply an abundance 
of the minerals needed to balance meals. 


Representations with respect to “Nature’s Intestinal Tonic Tablets” 


That the use of ‘“Nature’s Intestinal Tonic Tablets” will cure “chronic food 
delay” or constipation and guarantees a natural bowel action and that said 
product contains therapeutically significant amounts of Vitamins A, B, D, and G. 


Representations with respect to “Vig-Ore Sodium Tablets” 


That “Vig-Ore Sodium Tablets” constitute an adequate and competent treat- 
ment for the pains of arthritis, muscular rheumatism, neuritis, sciatica and 
lumbago; and that said tablets contain approximately 20 times more food sodium 
than celery. 


Representations with respect to Seaflora Tablets 


That “Seaflora Tablets” invigorate the glands and constitute a competent and 
effective treatment for diseases of the nerves, high blood pressure and heart 
action ; that cancer, diabetes, Bright’s disease, hardening of the arteries and heart 
conditions are.due in many cases to mineral deficiencies and that the recom- 
mended daily dose of ‘“Seaflora Tablets” will provide sufficient mineral matter 
to correct those diseases when they arise from mineral deficiencies; that lack 
of sufficient iodine causes gland disturbances, skin diseases, nervousness, Over- 
weight, underweight, low vitality and goitre and that “Seaflora Tablets” contain 
sufficient iodine to prevent said ailments or to overcome the same; that lack of 
sufficient calcium causes bone deformities, stomach troubles, rickets, poor resist- 
ance to disease, weak muscles and poor blood, and that ‘‘Seafiora Tablets” contain 
sufficient calcium to prevent or to overcome said ailments; that lack of sufficient 
jron causes headaches, anemia, weakness, lack of vitality and color, nervousness 
and that “Seaflora Tablets” contain sufficient iron to prevent or to overcome said 
ailments; that lack of sufficient sodium causes acidosis, rheumatic ailments, gall 
bladder and kidney stones, hardening of the arteries and sinus infections and 
that “Seaflora Tablets” contain sufficient sodium to prevent or to overcome said 
ailments; that lack of sufficient potassium causes constipation, heart disorders, 
high blood pressure, female trouble, prostate gland disorders, and that “Seaflora 
Tablets” contain sufficient potassium to prevent or to overcome said ailments; 
that lack of sufficient magnesium causes nervous conditions, underweight, skin 
diseases and anemia, and that ‘‘Seaflora Tablets” contain sufficient magnesium 
to prevent or to overcome said ailments; that lack of sufficient copper causes 
general debility and anemia and that “Seaflora Tablets” contain sufficient copper 
to prevent or to overcome said ailments; that lack of sufficient phosphorus causes 
nervousness, gland troubles and brain disorders and that “Seaflora Tablets” 
contain sufficient phosphorus to prevent or to overcome said ailments. 

That 60,000,000 people in this country suffer from a deficiency of iodine; that 
a deficiency of iodine plays havoe with one’s health; that the common foods such 
as lettuce, apples, milk, eggs, meats, wheat, dried apples, spinach, String beans, 
butter, etc., contain but insignificant traces of iodine in comparison to the daily 
amount needed for proper health, 
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Representations with respect to Myneral Broth 


That Myneral Broth constitutes an adequate and competent treatment for those 
who suffer from an acid condition or who wish to assure themselves that their 
foods will be predominately alkaline; that an acid condition of the body results 
in nervous exhaustion, stomach troubles, colds, headaches, high blood pressure, 
rheumatism, skin eruptions, kidney troubles, colitis, diabetes, varicose veins} 
that in fact an acid condition of the body is the cause of practically every disease, 


Representations with respect to G.P.L. Tablets 


That G.P.L. Tablets constitute an adequate and competent treatment for 
dizziness and headaches due to high blood pressure; that the continued use of 
G.P.L. Tablets at prescribed intervals will lower high blood pressure and are 
of value in relieving the pains of high blood pressure and hardening of the 
arteries, . 

Par. 10. The aforesaid statements, representations, implications and 
claims, and others of the same import not specifically set out herein, 
are grossly exaggerated, false and misleading, and constitute false 
advertisements. 

In truth and in fact: 

Vi-B does not constitute a competent or adequate treatment for low 
vitality, nervousness, and other nerve disorders, stomach ulcers, colitis, 
lowered sex interest, anemia, arthritis, premature aging, high blood 
pressure, or of all forms of neuritis. Vi-B is of value in the treatment 
of constipation and the loss of appetite only in those relatively rare 
instances where these conditions arise from a Vitamin B deficiency. 
Its use will not restore color to the hair or be of benefit in cases of 
sleeplessness. It will not cure heart disease. 

Lenderize Tablets, formerly sold as Slender-Ize Tablets, used alone 
or in connection with the instructions in the Slender-ize Method Book, 
do not constitute a competent or effective treatment for obesity. The 
sole effect of this product is that of a laxative. Its use as recom- 
mended is not safe as it will likely cause harmful irritation of the 
intestinal tract and may be dangerous to health. Respondents’ 
method of weight reduction is not easy as it requires the restriction of 
diet which is difficult for obese persons to follow. These tablets when 
taken as directed supply only a small fraction of the essential minerals, 
calcium, phosphorus and iron. 

The advertisements for this product constitute false advertisements 
for the further reason that they fail to reveal the material fact that in 
addition to the use of the tablets a severely restricted diet is required. 

Nature’s Intestinal Tonic Tablets will not cure “chronic food delay” 
or constipation nor will their use over any period of time guarantee a 
natural bowel action. The only therapeutic effect of this product is 
to cause an evacuation of the intestinal tract. Such effect is only 
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temporary. Said tablets do not contain Vitamins A, B, D, and G in 
sufficient quantity to warrant their presence being advertised as thera- 
peutically significant for such quantity as may be present would not 
provide more than a fraction of the minimum daily bodily require- 
ments for these vitamins. 

The use of Vig-Ore Sodium Tablets does not constitute an adequate 
or competent treatment for the pains of arthritis, muscular rheuma- 
tism, neuritis, sciatica, and lumbago. ‘THe recommended daily dosage 
of these tablets would have no therapeutic significance to the indi- 
vidual on an ordinary diet because of the fact that deficiency of sodium 
is of rare occurrence, and increased amounts ingested are promptly 
excreted. 

“Seaflora Tablets” do not constitute a satisfactory or effective gland 
food or a competent effective treatment for diseases of the nerves, high 
blood pressure, or heart action. Cancer, diabetes, Bright’s disease, 
hardening of the arteries, or heart conditions are not due to mineral 
deficiencies. With the exception of a deficiency of calcium causing 
bone deformities and rickets, a deficiency of iron and copper causing 
anemia and a deficiency of iodine causing goitre there is no relation- 
ship between the deficiencies of the various minerals in these tablets 
and the various conditions and diseases as set out in the respondents 
advertising with respect to this preparation and the various conditions 
and diseases are not caused by a deficiency of the various minerals as 
claimed by respondents except as above noted. These tablets, when 
taken as directed, will not provide sufficient calcium to either prevent 
or to constitute an adequate treatment for bone deformities or rickets 
or provide sufficient iron or copper to prevent or constitute an adequate 
treatment for anemia. With the exception of iodine as a prevention 
or treatment for goitre, the various minerals in these tablets and listed 
in said advertisements will not prevent nor do they constitute com- 
petent or adequate treatment for the diseases, conditions, and ailments 
as claimed by respondents in said advertisements. The reference to 
the amount of ordinary foods needed to supply the daily requirement 
of iodine for the human system is misleading in that the amounts 
of various foods which are therein listed all supply several times the 
minimum daily requirements for this mineral. There is no authorita- 
tive data to support the statement that 60,000,000 or any certain 
number of people in this country suffer from a deficiency of iodine. 

Myneral Broth is not an alkalizer or a cure for acidity, and is devoid 
of any therapeutic value when used for such conditions. Nervous ex- 
haustion, stomach trouble, colds, headaches, high blood pressure, 
rheumatism, skin eruptions, kidney trouble, colitis, diabetes and vari- 
cose veins are not caused by excess acidity, and the product Myneral 
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Broth does not constitute a competent or adequate treatment for such 
conditions. The amount of alkali in the preparation is too small to 
exert any significant effect as an alkalizer or to correct systemic 
hyperacidity or conditions caused thereby. There is no scientific basis 
for the claim that most diseases are caused by an acid condition of the 
body. 

G. P. L. Tablets possess no therapeutic value in the treatment of 
dizziness and headaches due to high blood pressure nor will their use 
relieve the pains of high blood pressure or hardening of the arteries. 
They will not be effective in lowering high blood pressure. 

Par. 11. The advertisements disseminated with respect to the prepa- 


rations, Lender-ize Tablets and Nature’s Intestinal Tonic Tablets, con- 


stitute false advertisements for the further reason that they fail to 
reveal facts material in the light of the representations therein con- 
tained and material with respect to the consequences which may result 
from the use of the preparations to which the advertisements relate, 
under the conditions prescribed in said advertisements or under such 
conditions as are customary and usual. In truth and in fact, said 
preparations are irritant laxatives and are potentially dangerous when 
taken in the presence of abdominal pains, nausea, vomiting, or other 
symptoms of appendicitis. 

Par. 12. The use by respondents of the aforesaid false advertise~ 
ments, disseminated as aforesaid, has had and now has the tendency 
and capacity to, and does mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such false statements, representations, and claims contained in said 
advertisements are true, and have the capacity and tendency to, and 
do, cause a substantial portion of the purchasing public to purchase 
respondents’ products as a result of such erroneous and mistaken 
belief. 

Par. 13. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

Complaint dismissed without prejudice by the following order: 

‘This matter coming on to be heard by the Commission upon respond- 
ents’ petition for dismissal of this proceeding, or for suspension of 
further action herein, without prejudice, and the answer to said peti- 
tion, filed by counsel supporting the complaint; and ; 

It appearing from said petition and from the record that the adver- 
tising representations complained of were discontinued in 1941, ap- 
proximately four years prior to the date of the issuance of the com- 


plaint; and 
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Respondents having agreed that if at any time in the future the 
use of any of said representations should be resumed the Commission, 
upon the basis of the evidence now in the record and without further — 
proceedings, may make its findings as to the facts and conclusion and 
issue such order to cease and desist as it may deem appropriate; and 

The Commission being of the opinion that in the circumstances the 
public interest does not require further corrective action in the matter 
at this time: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice, however, to the right of the Commission 
to reinstate said complaint and to take such further action herein 
as may be warranted if the practices complained of should be resumed. 

Commissioner Mason not participating because of absence. 

Before Mr. Randolph Preston, trial examiner. 

Mr. Karl Stecher and Mr. D. C. Daniel for the Commission. 

Mr. George Landesman and Walter L. & Robert M. Postyof New 
York City, for respondents. 


Cast Iron Som Pree Assocration, Irs Orricers AND MEMBERS. 
Complaint, March 26, 1937. Order, July 30, 1948. (Docket 3091.) 

Charge: Combining and agreeing to lessen and restrain competi- 
tion through use of the Birmingham Plus pricing system, in viola- 
tion of the Federal Trade Commission Act; and discriminating in 
price, through use thereof by producers not located at Birmingham, 
in violation of section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act. 

Complaint: Pursuant to the provisions of an act of Congress entitled, 
“An act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes”, approved September 26, 1914, 
and commonly known as the Federal Trade Commission Act, the Com- 
mission having reason to believe that the respondents herein named 
have violated the said act of Congress, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, the Commission hereby issues its complaint stating its charges 
in such respect in count I hereof. 

Also pursuant to the provisions of section 2 of an act of Congress, 
approved October 15, 1914, entitled, “An act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,” commonly known as the Clayton Act, as amended by an act of 
Congress approved June 19, 1936, commonly known as the Robinson- 
Patman Act, the Commission having reason to believe that the respond- 
ents herein named have violated the said act of Congress, as so 
amended, and it appearing to the Commission that a proceeding by it 
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in respect thereof would be in the public interest, the Commission 
issues this its complaint stating its charges in such respect in count IL 
hereof. 

Count I 


Paracrapu 1. The respondent, the Cast Iron Soil Pipe Association, 
is a voluntary unincorporated Association, comprising corporate re- 
spondents named herein as its members, and having its principal place 
of business in the city of Birmingham, Ala. The said respondent 
Association is hereinafter referred to as the “Association.” 

Respondents Wiley Alford, Harvey D. Ritter, James R. Hedges, and 
I. W. Rouzer are respectively president, vice president, treasurer, and 
executive secretary of the Association, and are herein collectively re- 
ferred to as “respondent officers,” and reside respectively at Attalla,, 
Ala.; Linfield, Pa.; Chattanooga, Tenn., and Birmingham, Ala. 

Respondent Alabama Pipe Co. is an Alabama corporation having its 
principal place of business at Anniston, Ala., and 12 foundries in Ala- 
bama and one at Chattanooga, Tenn. This respondent has far larger: 
productive capacity and average production than any other producer: 
in the industry. 

Respondent Anniston Foundry Co. is an Alabama corporation hav- 
ing its principal place of business and foundry at Anniston, Ala. 

Respondent Anniston Soil Pipe Co. is an Alabama corporation hav- 
ing its principal place of business and foundry at Anniston, Ala. 

Respondent Buffalo Pipe and Foundry Corp. is a New York corpora- 
tion having its principal place of business at Tonawanda, N. Y., and 
foundries at Buffalo and Medina, N. Y. 

Respondent Central Foundry Co. is a Maine corporation with its 
principal place of business at New York City and four foundries in 
northern Alabama; and one each at Newark, N. J., Dundalk, Md. and. 
Vincennes, Ind. 

Respondent Charlotte Pipe & Foundry Co. is a North Carolina 
corporation having its principal place of business and foundry at 
Charlotte, N. C. 

Respondent Crown Pipe & Foundry Co. is an Ohio corporation 
having its principal place of business and foundry at Jackson, Ohio. 

Respondent Drapery Hardware Co. is a California corporation with 
principal place of business and foundry at Los Angeles, Calif. 

Respondent Eastern Foundry Co. is a Pennsylvania corporation 
with its principal place of business and foundry at Boyertown, Pa. 

Respondent East Penn Foundry Co. is a Pennsylvania corporation 
with its principal place of business and foundry at Macungie, Pa. 

Respondent Essex Foundry Co. is a New Jersey corporation with 
its principal place of business and foundry located at Newark, N. J. 
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Respondent Fraters Valve & Fitting Co. is a California corporation 
with its principal place of business and foundry at Los Angeles, Calif. 

Respondent Goslin-Birmingham Manufacturing Co., Inc, 1s “an 
Alabama corporation with its principal place of business and foundry 
at Birmingham, Ala. bin 

Respondent The Hajoca Corp. is a Delaware corporation with its 
principal place of business at Philadelphia, Pa., and a foundry at 
Lansdale and one at Quakertown, Pa. 

Respondent Hedges-Walsh-Weidner Co. is a Tennessee corporation 
with its principal place of business and foundry at Chattanooga, Tenn. 

Respondent Hercules Foundries, Inc. is a California corporation 
with its principal place of business and foundry at Los Angeles, Calif. 

Respondent Interstate Foundry Co. is a corporation under the laws 
of Alabama with its principal place of business and foundry at Annis- 
ton, Ala. 

Respondent Jakes Foundry Co. is a Tennessee corporation with its 
principal place of business and foundry at Nashville, Tenn. 

Respondent Kilby Pipe Co. is en Alabama corporation with its 
principal place of business at Anniston, Ala., and it foundry at Bir- 
mingham, Ala. 

Respondent Medina Foundry Ca. ts a New York corporation with 
its principal place of business and foundry at Medina, N. Y. 

Respondent Medina Iron & Brass Co. is a New York corporation 
with its principal place of business and foundry at Medina, N. Y. 

Respondent N. O. Nelson Manufacturing Co. is a Missouri corpora- 
tion having its principal place of business at St. Louis, Mo., and a 
foundry at Bessemer, Ala. 

Respondent Pacific States Cast Iron Pipe Co. is a Nevada corpora- 
tion with its principal place of business and foundry at Provo, Utah. 

Respondent Pacific States Cast Iron Fittings Co. is a California 
corporation with its principal place of business and foundry at Los 
Angeles, Calif. 

Respondent Rich Manufacturing Co. Ltd. is a California corpora- 
tion with its principal place of business and foundry at Los Angeles, 
Calif. 

Respondent Rudisill Foundry Co. is an Alabama corporation with 
its principal place of business and foundry at Anniston, Ala. 

Respondent Salem Brass & Iron Manufacturing Co. is a New Jersey 
corporation with its principal place of business and foundry at 
Bridgeton, N. J. 

Respondent Sanitary Co. of America is a Delaware corporation 
with its principal place of business at Linfield, Pa., and foundaries 
located at Linfield and East Greenville, Pa. 


x 


DISMISSALS—CAST IRON SOIL PIPE ASS'N ET AL.—COMPLAINT 673 


Respondent Sanitary Pipe Co, isan Alabama corporation with its 
principal place of business and foundry at Alexander City, Ala. 

Respondent Southern Pipe & Foundry Co., Inc., is a Tennessee 
corporation with its principal place of business and foundry at Knox- 
ville, Tenn. 

Respondent Southern Pipe & Foundry Co. is an Alabama corpora- 
tion with its principal place of business and foundry located at 
Birmingham, Ala. 

Respondent Stringer Brothers Co., Inc., is an Alabama corporation 
with its principal place of business at Chicago and foundry at Gads- 
den, Ala. 

Respondent Walker Machine & Foundry Corp. is a Virginia cor- 
poration with its principal place of business and foundry at Roanoke, 
Va. 

Respondent Walworth-Alabama Co. is an Alabama corporation 
with its principal place of business and foundry at Attalla, Ala. 

Respondent Harry C. Weiskittel Co., Inc., is a Maryland corpora- 
tion with its principal place of business and foundry at Baltimore, 
Md. 

The above-described corporate respondents are collectively referred 
to herein as “producing respondents.” 

Par. 2. All of the producing respondents are engaged in the pro- 
duction of cast iron soil pipe, including a variety of fittings therefor, 
hereinafter sometimes referred to merely as “pipe”; certain of them 
also make and sell other products. The said respondents comprise 
more than three-fourths numerically cf the producers of cast iron 
soil pipe in the country and produce more than 90 percent of said 
pipe produced and sold in the country. In the sale and distribution 
of cast iron soil pipe producing respondents cause their pipe to be 
shipped and transported from the various points of its production in 
certain respective States, through and into other States of the United 
States. Respondents with foundries east of the Mississippi River sell 
over wide consuming areas, most of them quoting prices and on oc- 
casion making sales in the large consuming centers of New York, 
Pennsylvania, and Ohio. Producing respondents are in competition 
among themselves, except insofar as their said competition has been 
hindered, lessened, restricted, or restrained as in paragraphs 4, 5, 6, 
and 7 hereof set forth. There are other producers of cast iron soil 
pipe who, in the ordinary course of their business, seek the same 
customers that are sought by one or more of producing respondents. 
These producers, hereinafter referred to as “nonmember producers”, 
also cause their pipe to be shipped and transported from the various 
points of its production in certain respective States, through and into 
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other States of the United States. They also are in competition 
among themselves and with producing respondents except insofar 
as their said competition has been hindered, lessened, restricted, or 
restrained by their adherence to, concurrence in, or adoption of the 
methods in paragraphs 4 to 8 inclusive hereof described. ‘The Asso- 
ciation and respondent officers are not engaged in commerce but are en- 
gaged in unfair methods, as described in said enumerated paragraphs, 
which directly affect competition among producing respondents and 
also directly affect competition among them and nonmember pro- 
ducers, all of whom are engaged in the sale of cast iron soil pipe among 
the States as in this paragraph described. 

Par. 3. The chief raw materials required for cast iron soil pipe are 
pig iron, scrap iron, and coke. Pig iron and coke are produced in, and 
scrap iron is procured from, widely separated parts of the country. 
Said pipe is a foundry product and is produced in widely separated 
parts of the country. The average annual production thereof is be- 
tween 400,000 and 500,000 tons. It is a standard commodity made in 
standardized specifications not differing substantially among pro- 
ducers in quality nor customarily offered for sale or sold upon the 
basis of quality. The cast iron soil pipe industry belongs to the class 
known as heavy goods industries; and the cost of delivery of pipe to 
points not in the vicinity of the respective points of production 
generally constitutes a substantial element of the cost of the pipe laid 
down at destination. A great preponderance of pipe is shipped in 
carload lots. Said pipe is used chiefly for plumbing and the dispo- 
sition of waste, for purposes frequently referred to as sanitary. Pur- 
chasers consist chiefly of contracting plumbers and of wholesalers and 
warehousemen from whom also plumbers and builders frequently se- 
cure supplies. 

Par. 4. The respondents or their predecessors entered into and put 
into effect, and respondents for over 10 years last past have continued 
and now have in effect a combination among themselves to hinder, 
lessen, restrict, and restrain competition, and particularly competition 
in price, among producing respondents in the course of their aforesaid 
commerce among the States in cast iron soil pipe. The said combi- 
nation is made effective by understanding or agreement to employ, and 
the actual employment of, the methods and practices set forth in 
paragraphs 5 to 8 inclusive of this count I. 

Par. 5. (a) In pursuance of the combination alleged in paragraph 
4 hereof, respondents or their predecessors adopted and inaugurated, 
and respondents have pursued, at most times during the last 10 years 
and with respect to the major part of their business, a system of pricing 
often referred to as a single basing point system. Under the said 
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system, to the extent that the same is followed, all pipe wherever pro- 
duced, is sold at delivered prices based on Birmingham, Ala., as the 
industry’s sole basing point for calculating delivered prices for des- 
tinations throughout most, if not all, of the United States. Delivered 
prices as charged under said system by producing respondents at 
any given destination, as more specifically appears in subparagraph 
5 (b) below, approximate the base price at Birmingham plus the rate 
of freight from Birmingham to any such destination. 

(6) The precise formula used for the said system, for carload ship- 
ments, is as follows: Respondents have arbitrarily postulated $100 per 
ton as a point of departure for calculating their delivered prices. 
From this figure is deducted a basic discount at Birmingham, for ex- 
ample 60 percent, which would result in a base price at Birmingham 
of $40. This basic discount, however, as to customers located else- 
where than at Birmingham, as increasing distances from Birmingham 
are reflected in increasing freight rates, is reduced one-fourth of 1 per- 
cent for every 25 cents difference in net ton of such increased freight 
rates from Birmingham, which are quoted in cents per ton. This 
results in a delivered price equivalent to the base price at Birmingham 
plus the rate of freight from Birmingham to the buyer’s freight sta- 
tion. Actual freight charges are either prepaid by producer or, if 
shipment is sent collect, are charged by buyer to producer. From 
delivered prices so derived are deducted trade discounts which vary 
for different classes of buyers, but are uniform to buyers of the same 
class, as a result of respondents’ combination alleged in paragraph 4 
hereof. Typical trade discounts are 10, 10 and 5 to wholesale buyers. 
The system as described in this subparagraph (0) applies generally 
also to less-than-carload shipments, as to which, however, the discounts 
allowed are not so large. The system of pricing, in this subparagraph 
5 (b) described, is hereinafter referred to as the “Birmingham Plus 
system,” and the prices made thereunder as “Birmingham Plus prices.” 

(c) For example, it will be assumed that a Chicago wholesaler is 
buying in carload quantities extra heavy 4-inch pipe (the size more 
commonly sold than all others combined ) and that the basic discount 
is 60 percent. Using the said postulate of $100, the 60 percent dis- 
count results in a base price at Birmingham of $40. The rate of 
freight from Birmingham to Chicago on cast iron soil pipe being $8 
per ton, the basic discount of 60 percent is reduced one-fourth of 1 
percent for every 25 cents of rate of freight per ton from Birmingham 
to Chicago. Since said $8 freight rate is divisible by 25 cents with a 
quotient of 32, one-fourth of 32 percent, or 8 percent, is to be subtracted 
from the 60 percent basic discount. ‘This leaves a discount of 52 percent 
to be used in deriving the Chicago delivered price, instead of the Bir- 
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mingham basic discount of 60 percent. The resulting delivered price 
at Chicago: irrespective of where the pipe was sounally produced, is 
$48. Assuming that the trade discounts to the wholesale buyer are 
10, 10, and 5, the resulting net price at Chicago is approximately 
$36. 94 per ton. 

(d) The Birmingham Plus pricing coda, as stated in subpara- 
graph (0) of this paragraph 5 gives results, as said system is exempli- 
fied in subparagraph (c) in this paragraph 5, only approximately. 
Respondents thereunder quote and sell cast-iron soil pipe upon price 
lists which include also a great variety of fittings for the pipe. Al 
producing respondents use identical price lists which were adopted by 
concerted action about 10 years ago and have not since been substan- 
tially modified. Advances in delivered prices are made, also by con- 
certed action on respondents’ part, by reducing the basic discount 
made from the aforesaid $100; and reductions are made by increasing 
said basic discount. The list prices of pipe have been so fixed as to 
approximate as nearly as possible to $130 per ton in order that, when 
the trade discounts, in subparagraph (6) of this paragraph 5 men- 
tioned, are applied the net resulting prices, Birmingham, shall approx- 
imate as nearly as practicable the $100 postulated as the point of 
departure for the formula stated in subparagraph (0) of this para- 
graph 5. Thus the Birmingham Plus system as generally stated in 
subparagraphs (@) and (6) of this paragraph 5 is effectuated for the 
most frequently sold sizes of pipe. The sizes of pipe listed at prices 
which do not approximate $130 as foresaid and fittings are neverthe- 
less quoted and sold by respondents in carload lots at list prices which 
have been agreed upon, and which are subject to uniform basic and 
trade discounts, all as more fully alleged in subparagraph (0) of this 
paragraph 5. 

Par. 6. The effect of the adoption, continuance, and maintenance of 
the Birmingham Plus system in the cast-iron soil-pipe industry, to the 
extent that the system has been and is followed, has been and is com- 
pletely to destroy competition in price. Thereunder each producing 
respondent makes a delivered price identical with that made by every 
other producer adhering to the system, to any given customer wherever 
said customer may be located This is done by each with the knowledge 
that all other producers following the system will quote and charge 
delivered prices identical with his own and with one another. Among 
the further effects of the Birmingham Plus system, to the extent that 
the same is in use, are the following : 

(a) Each producing respondent, except those located in the Bir- 
mingham district, receives his highest net return, or true price, when 
he sells to buyers in his own locality, since he adds to the base price at 
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Birmingham the rate of freight from Birmingham to his own said 
locality and has no actual cost of delivery except, in some instances, 
switching charges. He does not however, when following the Birming- 
ham Plus system, reduce his local delivered price in order to hold the 
business of buyers located in his own city or vicinity. On the contrary, 
he refrains from price competition and offers no price concessions such 
as might, if met by distant producers, make the business undesirable 
to the latter producers. Thus each respondent producer, when the 
system is followed, is enabled to sell at the location or in the vicinity 
of the foundries of other producers, without encountering any actual 
price competition from such other producers. In many instances 
~ respondent producers transport their said products beyond the suc- 
cessive localities of several producers into far distant points of con- 
sumption, all without having encountered any competition in delivered 
prices from any such producer. Each producer receives reciprocal 
protection against price competition throughout the country in return 
for refraining from competing in price with other producers, each of 
whom might otherwise sell in the territory adjacent to and most natur- 
ally and economically to be supplied from his own foundry at prices 
which would reflect his natural advantages. The buying public thus 
pay higher delivered prices for pipe than if the Birmingham Plus 
system were not employed: to wit, a higher aggregate of actual price 
plus cost of transportation. 

(6) Through the inclusion, in the delivered prices which producing 
respondents exact, of sums measured by the rate of freight from Bir- 
mingham to the freight station of each buyer, sums greater than the 
actual cost of transportation from the place of production to the 
buyer’s freight station, the buying public pay delivered prices precisely 
as though all the cast-iron soil pipe produced in the United States were 
produced at and shipped from Birmingham. 

(ce) Advantages which would accrue to buyers located near raw 
materials and near cast-iron soil-pipe foundries under conditions of 
price competition are destroyed by the Birmingham Plus system. The 
buying public pay the same prices precisely as though there were no 
natural advantages for the production of cast-iron soil pipe other 
than those at Birmingham and no means of transporting said pipe 
from, any other producing point cheaper than those available from 
Birmingham to given destinations. 

(d) Under the Birmingham Plus system the prices charged by 
respondent producers are made without regard to the varying local 
conditions of demand and supply. They are made through a concert 
of action which is formulated and expressed in terms of the Birming- 
ham Plus system which applies throughout most, if not all, of the 


country. 
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(e) Under the Birmingham Plus system, producing respondents 
who follow the said system and who are well located with regard to 
raw materials, means of transportation, and proximity to large con- 
suming populations and who are well financed and ably conducted do 
not avail themselves of their competitive advantages. The buying 
public lose the advantages of efficiency and economy in production and 
distribution which would result from price competition. 

(7) By the concert of action embodied in the Birmingham Plus 
system the buying public are caused to pay artificially enhanced prices 
for cast-iron soil pipe. 

Par. 7. In further support of the combination alleged in paragraph 
4 producing respondents have agreed upon and now employ uniform 
terms of sale, a standardized form of contract and a uniform system 
of classification of buyers and of preferential discounts to certain 
classes of buyers. 

Par. 8. Respondents in pursuance of their combination averred in 
paragraph 4 have used various means, including meetings, correspond- 
ence, persuasion, and constraint upon members of the Association who 
do not adhere thereto, and upon resistant producers not members of 
the Association, to carry the same into effect and thereunto have em- 
ployed the Association and its officer respondents and other agents 
and representatives. 

Par. 9. The acts and practices in this count set forth are all to the 
prejudice of the public and are destructive of the competition of 
respondent and nonmember producers of cast iron soil pipe; they have 
a substantial and dangerous tendency to hinder, lessen, restrict and 
restrain, and actually have unduly, directly and substantially hindered, 
lessened, restricted and restrained price competition in interstate. 
commerce in said pipe; they have increased the prices of said pipe 
to the buying public; and they constitute unfair methods of com- 
petition within the intent and meaning of the aforesaid Federal Trade 
Commission Act. 

Count IT 


Paracrarus 1 10 5, INciustve. Paragraphs 1 to 5, inclusive, of count 
I of this complaint are hereby incorporated in this count II, with the 
same respective numerical designations and to the same extent as if 
they and each of them were set forth in full and repeated verbatim in 
this count. 

Par. 6. The producing respondents located at points other than 
Birmingham, insofar as they follow the Birmingham Plus system, 
sell at delivered prices which comprise the base price at Birmingham 
plus the freight from Birmingham to destination. Such delivered 
prices are not, however, the actual prices received by such respondents. 
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In order to derive the actual prices received, the prices which the 
producing respondent actually pays for transportation of the pipe 
to the buyer must be deducted from the delivered prices. The actual 
costs which producing respondent incurs for such transportation vary 
with the respective locations of the buyers. Such producing respond- 
ent charges buyers, who are located in the cities where his foundry 
is also located, higher actual prices than he charges to other buyers. 
The producing respondents located elsewhere than at Birmingham 
thus discriminate in substantial amounts among their buyers. These 
discriminations are made with the purpose alleged in paragraph 4. 

Par. 7. (a) The operation of the Birmingham Plus system and the 
discriminations in price resulting therefrom are susceptible of illus- 
tration by a comparison of typical delivered prices with correspond- 
ing actual prices received for pipe at locations named below in sub- 
paragraph (c) of this paragraph. The said prices are not averred 
as actually having been quoted or charged at any particular time or 
necessarily at any time. They are illustrative of prices quoted and 
charged in this industry in the regular course of business and show 
‘typical discriminations which occur as the result of the Birmingham 
Plus system. 

(6) For the purpose of the illustrations below set forth, these as- 
sumptions are made: (1) that the Birmingham Plus system is in full 
effect; (2) that after making the basic discount, the existing base price 
per ton is $40; (3) that each producer actually ships all-rail rather 
than availing itself of less costly truck or water delivery ; and (4) that 
buyers are located at the points named. 

(c) For each respective sale postulated in each illustration, about to 
be given, the identical base price per ton at Birmingham is first given ; 
second the all-rail rate of freight per ton from Birmingham to the 
point named; third appears the sum of these two factors, constituting 
the delivered price; fourth the current all-rail rate of freight from the 
point of production to the freight station of the buyer; fifth appears, 
by subtraction of the fourth item from the third, the actual price 
which the producer receives at the respective points named. The 
‘Jlustrations above described are submitted in tabular form in lieu of 
extended textual averment and are hereby made a part of this com- 
plaint, to wit: 

Sales by Newark, N. J., producer 


Newark, Boston, |New York,| Philadel- | Baltimore, 
Nov. ING es Md. 


Mass. phia, Pa. 
Say saree be ois Ss 8s — 
‘Base price, Birmingham------------------- $40. 00 $40. 00 $40. 00 $40. 00 $40. 00 
Freight from Birmingham----------------- 10. 00 11. 60 10. 00 9. 40 8. 80 


‘Delivered price’’------------------------- 50. 00 51. 60 50. 00 49. 40 48. 80 


“Less freight to destination ----------------- 0 : 
_Actual price received ---------------------- 50. 00 46. 70 
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Sales by Quakertown, Pa., producer 
Quaker- Boston, |New York,| Philadel- | Baltimore, 
town, Pa Mass. Na. phia, Pa. Md. 
Base price, Birmingham __._-__...--------- $40. 00 $40. 00 $40. 00 $40. 00 $40. 00 
Freight from Birmingham-_--------------- 9. 60 11. 60 10. 00 9. 40 8.80 
CApeliveredspricer tein eee heros en ee 49. 60 51. 60 50. 00 49. 40 48. 80 
Less freight to destination______-_-_------- 5. 80 3. 50 2.10 3.70 
Actual price received. --- - === ----scc--2---= 49. 60 45. 80 46. 50 47.30 45. 10 
! Sales by Vincennes, Ind., producer 
Vincennes, | Indianap- | Chicago, | St. Louis, | Louisville, 
Ind. olis, Ind. Tl. Mo. Ky. 
‘Baseiprico birmingham: — o.oo esse e- = $40. 00 $40. 00 $40. 00 $40. 00 $40. 00 
Freight from Birmingham____-___--------- 6. 40 7. 20 8.00 6. 80 6. 20. 
Mipelivered price st. . 25+ = ce cee eee 46. 40 47. 20 48. 00 46. 80 46. 20 
Less freight to destination ______ Rees. Saeese 0 3. 50 4.70 3. 80 3. 60 
Actual price received. 24s. se eee 46. 40 43. 70 43. 30 43.00 42. 60 
Sales by Medina, N. Y., producer 
Medina, Buffalo, |New York,} Albany, Boston, 
Nie Xe IN, ¥< NiY. IN: Ye Mass. 
Base price, Birmingham_-.___-.-..-_------ $40. 00 $40. 00 $40. 00 $40. 00 $40. 00 
Freight from Birmingham 9. 80 9. 60 10. 00 10. 80 11. 60 
“Delivered price”. 2.2 :_.-=..- 49. 80 49. 60 50. 00 50. 80 51. 60 
Less freight to destination 0 2.10 6. 20 5. 00 6. 60 
Actual price received__.__.__------_------- 49. 80 47. 50 43. 80 45. 80 45.00 


Sales by Baltimore, Md., producer 


Baltimore, | Washing- 

Mad. ton, D. C. 

Base.price, Bitmin cham —-- ass 222 = 2S $40. 00 $40. 00 
Freight from Birmingham_-_-______.___._._- 8. 80 8. 60 
(AD GlIVOROO DLiCOT et raessus tee SS se 48. 80 48. 60 
Less freight to destination.____________-___ 0 2. 00 
Actualprice received. s...222222.-4-.b-_- 48. 80 46. 60 


Phila- 
delphia, Pa. 


$40. 00 $40. 00 
9. 40 10. 00 
49. 40 50. 00 
2. 30 4.30 
47.10 45. 70 


Sales by Chattanooga, Tenn., producer 


Chatta- 

nooga, 

Tenn. 
Base price; Birmingham. —_ =... . su $40. 00 
Freight from Birmingham_-_-____-___.______ 3. 80 
Delivered ipricet.<_ 2 Sy ccs. 6 kh ees 43. 80 
Less freight to destination______._.___.___- 0 
Actual price received.......----..--...-.-- 43. 80 


Indian- 
apolis, Ind. 


Columbus, 
Ohio 
$40. 00 $40. 00 
7.60 8. 80 
47. 60 48. 80 
6. 80 8.00 
40. 80 40. 80 


Par. 8. The discrimination in price as set forth in paragraphs 6 
and 7 of this count is the result of the combination alleged in paragraph 
4. By means of the said discrimination and in accordance with the 
aforesaid purpose under which it was undertaken, competition in price 
is eliminated among producing respondents and nonmember producers 
to the precise extent that the Birmingham Plus system is followed. 
To such extent, every producer knows what every other producer fol- 
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- lowing the system will quote and charge as his delivered price at any 
given destination, and that such delivered prices will be identical. 
Each said producer knows that, in reciprocity for his omission to offer 
price competition in the consuming areas where he has a natural advan- 
tage and where he receives his highest actual price, he will receive the 
same immunity from price competition when he sells in the consuming 
areas where any other producer following the system receives his 
highest actual price. Each reciprocally waives the advantages which 
he has in certain consuming areas in order that there may not be any- 
where competition in price between producers who, except for such 
reciprocal waiver, would be in normal active competition in price. 

Par. 9. The acts of discrimination in interstate commerce, and in 
the course of such commerce, in this count set forth may have the effect 
substantially to lessen competition, and actually do substantially lessen 
competition in cast iron soil pipe of like grade and quality and con- 
stitute unlawful discrimination in price within the intent and meaning 
of section 2 of the aforesaid Clayton Act as amended by the aforesaid 
Robinson-Patman Act. ; 

Dismissed without prejudice by the following order: 

This matter coming before the Commission for its consideration of 
a motion filed by counsel supporting the complaint for dismissal of the 
complaint herein without prejudice, no answer thereto having been 
filed by respondents; and 

It appearing from said motion (1) that since the date of issuance 
of the complaint, namely, March 26, 1937, substantial changes have 
occurred in the identity of the parties engaged in the production and 
sale of cast iron soil pipe and that as a result there is doubt that the 
complaint brings before the Commission the proper parties; (2) that 
the principal respondent, Cast Iron Soil Pipe Association, and a large 
number of the producers and sellers of cast iron soil pipe named in 
the complaint as parties respondent have long since ceased active oper- 
ation, many of the corporate respondents having actually ceased to 
exist; and (3) that it is not feasible to amend the present complaint 
to adequately take account of and properly provide for the afore-men- 
tioned conditions; and 

The Commission being of the opinion that in the circumstances the 
motion should be granted: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to institute 
further proceedings or to take such further action in the matter as may 
be warranted. 

Mr. Eugene W. Burr, Mr. Lynn C. Paulson and Mr. Rice EF. Schrim- 
sher for the Commission. 


ri 
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Cravath, Swaine & Moore, of Washington, D. C., for respondents 
with the exception of Stringer Brothers Co., Inc., which was repre- 
sented by Know, Acker, Sterne & Liles, of Anniston, Ala., attorneys 
for trustee in bankruptcy. 


Hersert Ratsron anp Louis W. Goopkinp, Trapine ss Lonpon- 
perry, Lop. Complaint, March 18, 1943. Order, July 30, 1948. 
(Docket 4931.) 

Charge: Assuming or using misleading trade or corporate name as to 
source or origin of product; and misbranding or mislabeling and neg- 
lecting, unfairly or deceptively, to make material disclosure as to com- 
position of product in violation of the Wool Products Labeling Act of 
1939, and the Federal Trade Commission Act; in connection with the 
manufacture and sale of women’s coats. 

Complaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and the Wool Products Labeling Act of 1939, and by virtue 
of the authority vested in it by said acts, the Federal Trade Commis- 
sion, having reason to believe that Herbert Ralston and Louis W. 
Goodkind, doing business as Londonderry, Ltd., hereinafter referred 
to as respondents, have violated the provisions of the said acts and rules 
and regulations promulgated under the Wool Products Labeling Act of 
1939, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracraru 1. For several years prior to March 1942, respondents 
operated a business through the medium of a corporation incorporated 
under the laws of the State of New York, under the name Londonderry, 
Ine., which they controlled and managed, and whose business policies 
and practices they determined and controlled. Since March 1942, te- 
spondents have operated the same business as a partnership under the 
trade name Londonderry, Ltd., and maintain their offices and principal 
place of business at 512 Seventh Avenue, New York, N. Y. 

Par. 2. Respondents are now and during all times mentioned herein 
have been engaged in the manufacture, sale, and distribution of 
women’s coats. 

Respondents cause and have caused said coats when sold by them to 
be transported from their place of business in the State of New York to 
various purchasers thereof at their respective points of location in vari- 
ous States of the United States and in the District of Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in their said coats in commerce among and 
between the various States of the United States and in the District of 
Columbia. , ° ~ 
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Par. 3. Through the use of their trade name, Londonderry, Ltd., 
respondents have represented and now represent that their business is 
incorporated under British laws and that Londonderry, Ireland, is the 
source of the goods they sell. Londonderry is the name of a county 
and city in northern Ireland, well-known in this country. The word 
“Limited” and the abbreviation “Ltd.” are primarily of British origin 
and are used throughout the British Isles to designate a class of cor- 
porations. Further, respondents use the phrase “Sport Clothes in the 
English Manner” on their letterhead and in other advertising, which 
adds to the strength of the representation that their goods are of 
British origin. In truth and in fact, no connection exists between re- 
spondents’ business and the city and county of Londonderry or the 
British Isles, and the goods they sell do not have their origin there. 

Par. 4. There isa demand on the part of a substantial portion of the 
purchasing public for coats from the British Isles. 

Par. 5. During the period the respondents operated their said busi- 
ness as a corporation they manufactured and distributed coats as afore- 
said which were label “Royal Camel” and which labels bore a likeness 
or picture of a camel. Such labels constituted a representation that 
the coats were made entirely of camel hair fabric when in truth and in 
fact said coats were not made entirely from camel hair fabric but 
were made from fabric which contained a substantial amount of fibre 
other than camel hair. 

Par. 6. Through the use of the aforesaid acts and practices the re- 
spondents have deceived or misled members of the purchasing public 
into the erroneous and mistaken belief that such representations were 
true and on account of such erroneous and mistaken belief a substantial 
number of purchases of respondents’ products have been made. 

Par. 7. Among the coats manufactured by the respondents and 
which have been sold and distributed in said commerce by respondents 
since July 15, 1941, are many which are wool products within the 
intent and meaning of the Wool Products Labeling Act of 1939 in that 
said coats are composed in whole or in part of wool, reprocessed wool 
or reused wool as those terms are defined in the said act. 

Among the said wool products sold and distributed by respondents 
in said commerce as aforesaid were coats labeled “Royal” and 
“Worumbo” which were misbranded in violation of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated under 
such act, in that said wool products, when introduced in said com- 
merce, did not have on or affixed thereto a stamp, tag, label or other 
means of identification or a substitute in lieu thereof as provided by 
said act, showing (a) the percentage of the total fiber weight of the 
wool product, exclusive of ornamentation not exceeding 5 per centum 
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of said total fiber weight, of (1) wool, (2) reprocessed wool, (3) re- 
used wool, (4) each fiber other than wool where said percentage by 
weight of such fiber was 5 per centum or more, and (5) the aggregate 
of all other fibers; (0) the maximum percentage of the total weight of 
the wool product of nonfibrous loading, filling, or adulterating matter ; 
(c) the name of the manufacturer of the wool product, or, in lieu 
thereof, a registered number with name of a reséller under the condi- 
tions provided in the rules and regulations promulgated under such 
act, or the name of one or more persons subject to section 8 of the said 
act with respect to such wool product. 

Par. 8. The aforesaid acts, practices and methods of respondents 
as herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Order closing case without prejudice, follows: 

This matter came on to be heard in regular course upon motion 
of March 1, 1948, by counsel supporting the complaint to close the 
case without prejudice, to which no answer has been filed by the 
respondents. 

The complaint herein, issued March 18, 1943, charges respondents 
with unfair and deceptive acts and practices in commerce in the sale 
and distribution of ladies’ coats through the use of its trade name and 
the slogan “Sports Clothes in the English Manner” in advertising, 
by which it is charged that the purchasing public was led to believe 
that said commodities of domestic manufacture and origin were 
produced in England or originated in the British Isles. The com- 
plaint further charges that since July 15, 1941, respondents have 
violated the provisions of the Wool Products Labeling Act of 1939 
and the rules and regulations promulgated thereunder by the manu- 
facture and introduction into commerce and the sale, transportation, 
and distribution in commerce of wool products which were mis- 
branded within the meaning of said act, rules, and regulations and 
that said acts, practices, and methods constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 

The evidence of record clearly establishes that distribution of re- 
spondents’ advertising representations is, and has been, restricted 
solely to retail merchants, who purchase said coats and suits for re- 
sale, and that none of them have been thereby misled or deceived. It 
appears that the use of the labels challenged in the complaint was dis- 
continued early in 1942 and has not since been resumed and that since 
that date no further sales of respondents’ suits and coats have been 
made upon said labels. ‘The Commission is of the opinion that the 
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public interest does not require further corrective action with regard 
to these at this time. 
[t is therefore ordered, That this case be, and it hereby is, closed 


~ without prejudice to the right of the Commission to reopen and resume 


trial thereof or to take such action as future facts may warrant. 
Before Mr. Miles J. Furnas, trial examiner. 
Mr. DeWitt T. Puckett, Mr. George M. Martin and Mr. J. W. 
Brookfield, Jr. for the Commission. : 
Fennelly, Lowenstein, Engelhard & Pitcher, of New York City, 
for respondents. 


Unrrep Srates SHor Corp., also trading as Rep Cross SHor Co. 
Complaint, July 21,1942. Order, August 2, 1948. (Docket 4786.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to connection with the American National Red Cross 
Society; endorsement, approval, or sponsorship of product by the 
Red Cross, and were put on the market with the approval of the Red 
Cross; manufacture of product in accordance with standards pre- 
scribed by the Red Cross, or manufacture in factories operated by it 
and as to business operations of the Red Cross; through unauthorized 
and unlawful use of the American Red Cross sign and emblem or 
simulations thereof; in connection with the manufacture and sale of 
women’s, misses’, and other styles and types of shoes; and, in aforesaid 
connection, aiding and abetting unfair and deceptive acts and practices 
and furnishing means and instrumentalities of misrepresentation and 
deception, through encouraging and permitting use of the name and 
emblem by dealers, and furnishing advertising copy containing such 
deceptive matter, and in other ways. 

Complaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 
Federal Trade Commission having reason to believe that United States 
Shoe Corp., hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issued its complaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondent United States Shoe Corp. is a corpora- 
tion organized and doing business under and by virtue of the laws of 
the State of Ohio, having its principal offices and place of business 
located at 1658 Harold Street, Cincinnati, Ohio. Branch factories are 
maintained by respondent at Chillicothe, Greenfield, and Harrison, 
Ohio. Respondent company was incorporated on November 1, 1931. 

Par. 2. Respondent for more than 5 years last past has been engaged 
in the manufacture, offering for sale, sale, and distribution of women’s, 
misses’, and other styles and types of shoes. Respondent causes and 
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has caused said shoes, when sold by it, to be transported from its said 
place of business in the State of Ohio to the purchasers thereof at their 
respective points of location in the various States of the United States 
other than the State of Ohio, and in the District of Columbia. Re- — 
spondent maintains, and at all times mentioned herein has maintained, 
a course of trade in said women’s, misses’, and other styles and types: 
of shoes, in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. On August 8, 1864, a diplomatic conference was convoked 
at Geneva, Switzerland, attended by representatives of some 26 Euro- 
pean governments. The outcome of this conference was the Geneva 
convention of August 22, 1864, for the “Amelioration of the Condition 
of the Wounded in Time of War,” known as the Red Cross convention. 

Article VII of this convention provided that a distinctive and uni- 
form flag should be adopted for hospitals, ambulances, and evacua- 
tions, such flag to be accompanied on every occasion by the national 
flag. Arm-badges (brassards) were allowed for individuals neutral- 
ized. It was further provided in this article: 


_ The flag and the arm-badge shall bear a red cross on a white ground. 


Twelve European countries were signatories to this convention and. 
some 88 countries throughout the world, including the United States,. 
gave their adherence to the convention and thereby became parties 
thereto. 

As a result of a further international convention concluded at 
Geneva, Switzerland, on October 8, 1868, the provisions of the orig- 
inal Red Cross Convention were adapted and made applicable to 
naval warfare. Hospital ships were to make themselves known by 
_hoisting, together with their national flag, “the white flag with a red 
cross provided by the Geneva Convention.” 

Leading world powers, including the United States, “animated 
by a desire to lessen the inherent evils of warfare as far as within 
their power, and wishing for this purpose to improve and supple- 
ment the provisions agreed upon at Geneva on August 22, 1864, for: 
the amelioration of the condition of the wounded in armies in the 
field,” concluded a further international Red Cross Convention at 
Geneva on July 6, 1906. 

This convention enlarged, extended and clarified former provisions. 
of the original 1864 convention and more clearly defined the respon- 
sibilities of belligerents with respect to the sick and wounded. 

Article 18 of chapter VI of the 1906 convention provided: 

Out of respect to Switzerland, the heraldic emblem of the red eross on a 


white ground formed by the reversal of the Federal colors, is continued as: 
‘the emblem and distinctive sign of the sanitary service of armies. 


—— 
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Articles 19, 20, 21, and 22 of Chapter VI, provided respectively : 
That this emblem was to appear on flags and brassards as well as 
upon all material appertaining to the sanitary service; that protected 
personnel should wear attached to the left arm brassards bearing a 
red cross on a white ground; that the distinctive flag of the conven- 
tion could only be displayed over the sanitary formations and estab- 
lishments which were given protection, and that the sanitary forma- 
tions of neutral countries should fly the flag of the convention. 
Articles 23 and 27 of this convention prohibited, or undertook to pro- 
hibit, commercial use of the Red Cross name or emblem. 

Article 27 of chapter VII of the 1906 convention, entitled “Repres- 
sion of Abuses and Infractions,” provided as follows: 

The signatory powers whose legislation may not now be adequate engage to 
take or recommend to their legislatures such measures as may be necessary to 
prevent the use, by private persons or by societies other than those upon which 
this convention confers the right thereto, of the emblem or name of the Red 
Cross or Geneva Cross, particularly for commercial purposes by means of trade- 
marks or commercial labels. ; 

The prohibition of the use of the emblem or name in question shall take 
effect from the time set in each act of legislation, and at the latest five years 
after this convention goes into effect. After such going into effect, it shall be 
unlawful to use a trade-mark or commercial label contrary to such prohibition. 

‘Article 30 of the convention provided that it should become oper- 
ative, as to each power, 6 months after the date of deposit of its 
ratification. Article 31 provided that the convention, when duly 
ratified, should supersede the convention of August 22, 1864, in the 
relations between the contracting States, the 1864 convention to re- 
main in force between the parties who signed it but who might not 
ratify the 1906 convention. 

Article 33 of the 1906 convention provided that each of the contract- 
ing parties should have the right to denounce the convention, but that | 
this denunciation should only become operative 1 year after a noti- 
fication in writing should have been made to the Swiss Federal Coun- 
cil, which should forthwith communicate such notification to all the 
other contracting parties, such denunciation to become operative 
only in respect to the power giving it. 

The Government of the United States adhered to the original Red 
Cross Convention of 1864 on March 1, 1882. The convention of July 
6, 1906, was ratified by the Senate December 19, 1906, ratified by the 
President January 2, 1907, ratification was deposited February 9, 
1907, and the convention was proclaimed August 3, 1907. The 1906 
convention became operative as to the United Secites 6 months from 
February 9, 1907, that is, in August 1907. This convention was never 
denounced by the United States either in whole or in part. 
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The United States became a party signatory to a new and still fur- 
ther Red Cross Convention concluded at Geneva on July 27, 1929, by 
some 45 countries of the world “equally desirous of diminishing, so far 
as lies within their power, the evils inseparable from war, and wish- 
ing to perfect and complete, for this purpose, the provisions agreed 
upon at Geneva, August 22, 1864, and July 6, 1906, to ameliorate the 
condition of the wounded and the sick of armies in the field.” This con- 
vention, after broadening and making more definite existing treaty 
provisions relating to the foregoing, including the rights and duties 
of belligerents in such relation, provides in article 19 that “out of 
respect to Switzerland the heraldic emblem of the red cross on a- white 
ground, formed by a reversal of the Federal colors, is continued as the 
emblem and distinctive sign of the sanitary service of armies.” 

Article 20 of this convention provides that this emblem shall appear 
on flags and brassards as well as upon all material Sppereniye to 
the sanitary service. 

Article 24 provides that the emblem of the red cross on a white 
ground and the words “Red Cross” or “Geneva Cross” may be used, 
whether in time of peace or war, only to protect or designate sanitary 
formations and establishments, the personnel and matériel protected 
by the convention. 

Article 25 provides that the provisions of the convention shall be 
respected by the high contracting parties under all circumstances. 

Articles 28 to 30, inclusive, of chapter VIII, deal with “The Re- 
pression of Abuses and Infractions.” Article 28 provides that the 
_ Governments of the high contracting parties “whose legislation may 
not now be adequate” shall take or shall recommend to their legislatures 
such measures as may be necessary at all times: 

(a) to prevent the use by private persons or by societies other than those 
upon which this convention confers the right thereto, of the emblem or the name 
of the Red Cross or Geneva Cross, as well as any other sign or designation con- 
stituting an imitation thereof, whether for commercial or other purposes. 

Subparagraph (b) of article 28 obligates each state to enact legis- 
lation prohibiting the use of the arms of the Swiss confederation or 
any imitation thereof as a trade-mark, label, or in any way contrary 
to commercial ethics or under dan ube Sound Swiss national 
pride. It is provided in subparagraph (c) that these respective pro- 
hibitions shall take effect from the time set in each act of legislation or, 
at the latest, 5 years after the convention goes into éffoct: and that 
after such going into effect it shall be unlawful to take out a trade- 
mark or commercial label contrary to such prohibitions. 

The United States Senate ratified this convention January 7, 1932; 
it was ratified by the President on January 16, 1932, fatifcations were 


Te ee ne eT 7 
¥ 


—— es Te 


DISMISSALS—UNITED STATES SHOE CORP.—COMPLAINT 689 


deposited at Geneva, February 4, 1932; and on August 4, 1932, the 
convention was proclaimed by President Hoover “to the end that the 
same and every article and clause thereof may be observed and fulfilled 
with good faith by the United States of America and the citizens 
thereof.” 

Thus the United States in 1906 and 1929 respectively, if it had not 
already done so, obligated itself by solemn treaty to enact legislation 
prohibiting commercial use and exploitation of the Red Cross name 
and emblem. 

The United States on June 20, 1936, carried out the obligation under- 
taken in paragraph 28 (b) of the convention of July 27, 1929, as to 
the Swiss flag, by enacting a law prohibiting the commercial use of 
the coat of arms of the Swiss Confederation. 

Nearly all countries of the world have now adhered to the Geneva 
convention as revised in 1906 and 1929 by diplomatic conferences. 
Conferences held at the Hague in 1899 and 1907 extended to sea warfare 
the principles of the Geneva conventions. The white flag bearing the 
red cross has now become the protecting symbol of the Red Cross 
throughout the world. 

Red Cross societies have been established in all civilized countries 
as a result of the international conferences at Geneva. 

From 1866 on down to the present time, the Red Cross Service has 
been employed in ministering to sick and wounded military forces 
throughout the world. The ministrations of this service, particularly , 
in the United States, have also been extended to cover relief and succor 
to victims of great peacetime disasters. 

Par. 4. The introduction and development of the Red Cross move- 
ment into the United States were chiefly due to the zeal and activities 
of Clara Barton, known as the founder of the American branch of 
the organization. The American National Association of the Red 
Cross was first incorporated in July 1881 under the laws of the Dis- 
trict of Columbia. It was reincorporated April 17, 1893, again under 
the laws of the Distruct of Columbia, and on June 6, 1900, the organi- 
zation was incorporated by act of Congress as the American National 
Red Cross. The act recited that whereas a permanent organization or 
agency was needed in every nation to carry out and execute the humane 
objects and purposes contemplated by the Geneva Convention of 1864, 
with the power to adopt and use the distinctive flag and arm badge 
provided in article 7 of that convention, which should be the sign of 
the Red Cross, it was believed that the importance of the work de- 
manded a reincorporation by the Congress of the United States. The 
new corporation succeeded to all the rights and property which had 
been hitherto held, and to all the duties which had theretofore been 
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performed, by the American National Red Cross as a corporation 
organized under the laws of the District of Columbia, which 
organization was thereby declared dissolved. 

Under the 1900 act it was made a misdemeanor for any person to 
falsely and fraudulently hold himself out as, or to represent, or pretend 
himself to be, a member of, or an agent for, the American National 
Red Cross for the purpose of soliciting, collecting, or receiving money 
or material, or to wear, or display the sign of the Red Cross or any 
insignia colored in imitation thereof for the fraudulent purpose of 
inducing the belief that he was a member of or an agent for the 
American National Red Cross. 

The act further provided that the American National Red Cross 
should on the first day of January of each year transmit to Congress 
an itemized report of all receipts and expenditures and of its proceed- 
ings during the preceding year and should also give such information 
concerning its transactions and affairs as the Secretary of State might 
from time to time require, and that in respect of all business and 
proceedings in which it might be concerned in connection with the 
War and Navy Departments of the Government it should make reports 
to the Secretary of War and to the Secretary of the Navy, respectively. 
Congress reserved the right to repeal, alter, or amend this act at any 
time. 

The United States being one of the signatory powers of the Treaty 
of Geneva guaranteeing the neutrality of persons caring for the sick 
and wounded and all supplies for the same, and the American National 
Red Cross being the official organization in the United States existing 
under this treaty, and so recognized by the International Red Cross 
Committee of Geneva, it became important to place the American 
organization under Government supervision, which the charter of 
June 6, 1900, had not provided. All the well-organized, foreign Red 
Cross societies had already been placed under government control, 
being generally subordinate to the war or navy departments of such 
governments. This was particularly true in the case of Great Britain, 
France, Germany, Austria, Italy, and Japan. 

The American National Red Cross was nationally incorporated by 
an act of Congress of January 5, 1905, which repealed the prior Con- 
gressional act of June 6, 1900. The act of 1905 undertook to give 
statutory protection to the Red Cross emblem, which was then being 
used by the American National Red Cross and the medical societies 
of the Army and Navy. Among other powers confirmed was that “to 
have the right to have and to use, in carrying out its purposes herein- 
after designated, as an emblem and badge, a Greek Red Cross on a 
white background, as the same has been described in the Treaty of 
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Geneva, August twenty-second, Eighteen Hundred and Sixty-Four, 
and adopted by the several nations acceding thereto.” 'The society was _ 
authorized to act in matters of relief arising under that convention by 
furnishing volunteer aid to the sick and wounded of armies in time 
of war, in accordance with the spirit and conditions of the Geneva 
Conference, and a provision in the 1905 act extended the national and 
international relief to be carried on by the Society to that of investi- 
gating the sufferings caused by pestilence, famine, fire, floods, and 
other great national calamities, and to devising and carrying on meas- 
ures for preventing the same. 

Section 4 of the act of 1905 also made it unlawful for any person 
within the jurisdiction of the United States to falsely and fraudu- 
lently hold himself out as, or represent or pretend himself to be, a 
member of, or an agent for, the American National Red Cross Society, 
for the purpose of soliciting, collecting, or receiving money or mate- 
rial; or for any person to wear or display the sign of the Red Cross 
or any insignia colored in imitation thereof for the fraudulent purpose 
of inducing the belief that he was a member of, or an agent for, the 
American National Red Cross. This section then proceeded to pro- 
hibit commercial use of the Red Cross name and emblem by declaring 
it to be unlawful for any person or corporation, other than the Red 
Cross of America, not then lawfully entitled to use the sign of the 
Red Cross, thereafter to use such sign or any insignia colored in imi- 
tation thereof for the purpose of trade or as an advertisement to 
induce the sale of any article whatsoever. This section further pro- 
vided that anyone violating its provisions should be guilty of a mis- 
demeanor and be liable to a fine of not less than one nor more than 
$5,000, or imprisonment for a term not exceeding 1 year, or both, for 
each and every offense, the fine so collected to be paid to the American 
Red Cross. The act of January 5, 1905, like the preceding act of 
June 6, 1900, contained a provision that Congress should have the 
right to repeal, alter, or amend the act at any time. 

By act of June 23, 1910, Congress amended section 4 of the Red 
Cross Statute of 1905 so as to read: 

Sec. 4. That from and after the passage of this Act it shall be unlawful for 
any person within the jurisdiction of the United States to falsely or fraudulently 
hold himself out as or represent or pretend himself to be a member of or an 
agent for the American National Red Cross for the purpose of soliciting, col- 
lecting, or receiving money or materials; or for any person to wear or display 
the sign of the Red Cross or any insignia colored in imitation thereof for the 
fraudulent purpose of inducing the belief that he is a member of or an agent 
for the American National Red Cross. It shall be unlawful for any person, 
corporation, or association other than the American National Red Cross and its 


duly authorized employees and agents and the army and navy sanitary and 
hospital authorities of the United States for the purpose of trade or as an 
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advertisement to induce the sale of any article whatsoever or for any business 
or charitable purpose to use within the territory of the United States of America 
and its exterior possessions the emblem of the Greek Red Cross on a white 
ground, or any sign or insignia made or colored in imitation thereof, or of the 
words “Red Gross” or “Geneva Cross” or any combination of these words: Pro- 
vided, however, That no person, corporation, or association that actually used 
or whose assignor actually used the said emblem, sign, insignia, or words for 
any lawful purpose prior to January fifth, nineteen hundred and five shall be 
deemed forbidden by this Act to eontinue the use thereof for the same purpose 

and for the same class of goods. * * * 

This amending act retained the same penalties that had been pre- 
viously enacted into section 4 of the Red Cross Act of January 9, 1905. 

Par. 5. In pursuance of the organic act of 1905 chartering the 
American National Red Cross “Under Government supervision” the 
organization became and has continued to be a great charitable asso- 
ciation, quasi-governmental in character and in respect of the duties 
assigned to it. Under that act the society was created as a permanent 
organization to carry out the purposes of the Geneva Treaty, especially 
to send supplies and to execute the humane objects contemplated by 
the treaty. 

Under section 5 of the organic act the President of the United 
States names not only the chairman of the central committee or 
governing body of the organization but also designates certain mem- 
bers of the committee, one each to be named by him from the Depart- 
ments of State, War, Navy, Treasury, and Justice. 

This organic act designates the Secretary of War to have authority 
and supervision over the organization and its accounts. A copy of 
the society’s annual report to the Secretary of War must also be trans- 
mitted to Congress. 

In pursuance of its bylaws the President of the United States shall, 
upon his acceptance, be ex-ofticio President of the American National 
Red Cross. He shall preside at the annual meetings and make such 
appointments and perform such duties as may be prescribed. 

Under section 12 of the act the Secretary of War was authorized 
to permit the Red Cross to erect and maintain on any military reser- 
vation within the jurisdiction of the United States, buildings, ete. 

The American Red Cross being a quasi-governmental organization, 
operates under Congressional charter, is officered in part, at least, by 
governmental appointment, disburses its funds under the security 
of a government audit, and is designed by Presidential order for the 
fulfillment of certain treaty obligations into which the Government 
has entered. The American Red Cross owes to the Government which 
it serves the distinct duty of discharging all those functions for which 
it was created, 
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The American Red Cross from its inception in the United States 
has always been financed and supported and maintained by the gen- 
eral public, including the period of time from the year 1881 on down 
to the present time. The American Red Cross is now and has always 
represented, typified, and constituted the organized effort of the Ameri- 
can public in connection with the amelioration of the condition of the 
sick and wounded in time of war and the relief and succor of those 
suffering from national disasters. The American Red Cross has been 
designated frequently by Congress to disburse public funds appropri- 
ated from the United States Treasury for use in the relief of national 
disasters. 

The American Red Cross has been and is a great charitable insti- 
tution, of both national and world-wide reputation. It has experi- 
enced a tremendous growth and development through the years of its 
history. Its individual membership now comprises nearly 30,000,000 
persons; was over 20,000,000 at the close of the World War. It has 
sent its trained representatives into the United States and throughout 
the world to aid and succor those who have suffered from such national 
calamities as war, epidemics, fire, flood, volcanic eruptions, earth- 
quakes, mine disasters, and hurricanes. 

It has expended and continues to expend hundreds of millions of 
dollars on behalf of stricken humanity. In one Mississippi River flood 
300,000 homeless individuals were cared for by the American Red 
Cross. 

Par. 6. The Red Cross name and emblem as provided by the Geneva 
Convention of 1864 soon became heralded throughout the world. Vari- 
ous manufacturers and commercial houses in the United States were 
quick to capitalize on its popularity and public appeal. In a few years 
following the conclusion of the Geneva Convention, American manu- 
facturers began to use trade-marks employing the Red Cross name and 
emblem, and articles of commerce bearing the Red Cross name and 
emblem began appearing all over the United States. This practice 
began as early as 1872, soon became indiscriminate, and has continued. 
The first registered trade-mark employing the Red Cross name and 
emblem covered wines, liquors, beers, and mineral waters. Then fol- 
lowed throughout the succeeding years Red Cross marks covering such 
products. as cambrics, hermetically sealed goods, oysters, fruits, and 
vegetables; hydraulic hose, domestic lye, medicine for skin diseases, 
portland cement, bitters, flour, spices, coffee, baking powder, hard 
soap, crackers, candy ; stoves, ranges, and furnaces; flavoring extracts, 
cough sirups, velvets and plushes; wood wool and padding; vinegar, 
tools, meat extracts, sausage coloring, cotton fabrics; tripe, hocks, feet, 
and tongues; yarns and thread, kindling wood, pills, malt liquors, but- 
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ton fasteners ; boots, shoes, and shoe-laces; bathrobes, white flour; rub- 
ber goods, sheep casings, salt, condensed milk, bicycles, thermometers, 
peanuts, stationery; pile remedies, elastic goring, antiseptic dressing, 
plasters, macaroni, brooms, wheeled vehicles, bottles and syringes, 
shears and scissors, disinfectants, windmills, spoons, whiskey ; brushes, 
imsect powder, fishnetting; shirts, collars, and cuffs; musical instru- 
ments, wiring, olive oil, advertising cabinets, surgical silk, coal, flavor- 
ing extracts, fabric hose, skin preparations, canned fish, mineral paint, 
cereals, laundry blueing, toilet paper, toothbrushes, beef extract; mat- 
tresses, suspensory bandages, catheters, and bougies; safety pins, metal 
absorbents, fertilizers, washboards, and numerous other articles 
claimed to be of the same respective class of goods as that for which 
the user of the Red Cross mark employed it, such use also being 
claimed to be for the same purpose. 

The foregoing widespread indiscriminate commercial use of the 
Red Cross name and emblem early resulted in general confusion and 
misunderstanding on the part of the public concerning the activities, 
aims, and purposes of the American Red Cross. Members of the con- 
suming public became convinced thereby that the Red Cross manu- 
factured or was financially backing the manufacture of, products sold 
under its name, and derived financial benefit therefrom. Quack medi- 
cines, even alcoholic preparations, were sold under the Red Cross 
name and insignia. Manufacturers repeatedly sought to enlist the 
Red Cross in various commercial ventures, offering division of profits 
in connection with the use of the society’s name and emblem, such 
offers being occasioned by the publication and circulation of advertise- 
ments of others using the Red Cross name and emblem. 

Par. 7. On February 19, 1917, the Krohn-Fechheimer Co., a cor- 
poration duly organized under the laws of the State of Ohio and 
located in the City of Cincinnati, Ohio, applied at the United States 
Patent Office for the registration of a trade-mark for ladies’ leather 
shoes. Accompanying said application was a drawing consisting of 
a red Greek cross with the words “Red Cross” above on a white back- 
ground, all enclosed in concentric circles. Sard trade-mark, it was 
recited in the application, was for ladies’ leather shoes, in Class 39, 
Clothing, and the mark, it was stated, had been continuously used in 
applicant’s business and in the business of its predecessor, Krohn- 
Fechheimer & Co. since October 1898. Said application further stated 
that the trade-mark was usually displayed by stamping the same upon 
the soles of the shoes, or by attaching a ribbon on which the mark was 
shown as a part of the inside lining of the top of the ankle part of the 
shoe. This trade-mark, No. 124,550, Serial No. 101,496, was registered 
at the United States Patent Office on February 25, 1919. 
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On January 11, 1921, the Krohn-Fechheimer Co., filed application 
with the United States Patent Office for registration of another trade- 
mark for ladies’ and misses’ leather shoes. This application was ac- 
companied by a concentric circle drawing. ‘In the inner circle ap- 
peared a red line Greek cross on a white background. Above the 
drawing of the cross appeared the words “Red Cross.” Below it, 
also in the inner circle, appeared the words “Noiseless Shoe.” In the 
outer or border circle appeared the following words: 


Krohn-Fechheimer & Co.—Cinti U. S: A. 


This application stated that the applicant company had adopted 
and used the trade-mark shown in the drawing for ladies’ and misses’ 
leather shoes in class 39, clothing, ownership of registration No. 
124,550, dated February 25, 1919, being set forth and claimed. It 
was further recited in the said application that the mark had been 
continuously used in the business of the applicant corporation and 
in the business of its predecessor, Krohn-Fechheimer & Co., since 
October 1898. It was also recited that the trade-mark was applied 
or affixed to the goods, or to packages containing the same by placing 
upon the packages containing the goods a printed label on which the 
trade-mark was shown, by stamping the trade-mark upon the soles 
of the shoes, or by attaching a ribbon on which the mark was shown, 
as a part of the lining of the shoe. This trade-mark, No. 156,806, 
Serial No. 142,080, was registered vuly 11, 1922. 

On January 2, 1926, Milton J. Meyer & Co., Inc., of New York, N. Y., 
assignor to the United States Shoe Co. of Cincinnati, Ohio, filed appli- 
cation with the United States Patent Office for registration of a trade- 
mark for children’s leather shoes in class No. 39, clothing. Accom- 
panying this application was a drawing of a Greek cross upon which 
was imposed the letters “M. J. M. & Co.,” the words “Red Cross,” in 
conspicuous lettering, appearing independently of and to the right of 
the red cross mark. The application for this mark stated that apph- 
cant had used it on children’s leather shoes since 1891. This trade- 
mark, No. 229,194, Serial No. 225,438, was registered June 21, 1927. 
The mark was to be applied to the goods and boxes containing the same 
by affixing thereto a label on which the mark was displayed. The con- 
cluding paragraph of the application for registration of this trade- 
mark recited that applicant was the owner of Reg. No. 124,550, dated 
February 25, 1919, and Reg. No. 156,806, dated July 11, 1922. 

Respondent company alleges, as assignee, ownership of and legal 
right to the use of the above-described trade-marks. 

Par. 8. In the course and conduct of its aforesaid business as de- 
scribed in paragraph 2 herein, respondent United States Shoe Corp., 
for the purpose of inducing the sale of its said ladies’ and misses’ and 
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other styles and types of shoes, between and among the various States 

of the United States, has made and is now making various false, mis- 
leading, and confusing advertising representations concerning its said | 
products. In advertisements appearing in nationally known newspa- 

pers and magazines of general interstate circulation, by radio conti- 

nuities broadcast from radio stations which have power to and do 

convey the programs emanating therefrom to listeners thereto located 

in States of the United States other than the State of Ohio, by letter- 

heads, invoices, and window signs and posters circulated and distrib- 

uted in commerce, by sample material distributed among wholesale and 

retail dealers throughout the United States by some 1,500 sales agents 

of respondent, on wrappers, cartons, and containers in which respond- 

ent’s said shoes are distributed in commerce, among and between the 

various States of the United States and in the District of Columbia 

and by various other means in such commerce, respondent has used, and 

prominently displays and has displayed for more than 5 years last 

past, the emblem of the American National Red Cross Society and the 

words “Red Cross.” 

On containers, cartons, and wrapping for its said shoes and upon 
the inside lining of shoes and upon the soles thereof appears the fol- 
lowing trade-mark: 

A concentric circle design, the inside circle of which contains and has 
contained a reproduction of a cross. Above the drawing of the cross 
appears in capital letters the words “RED CROSS” and beneath the 
cross the word “SHOE” in capital letters. In the outside or border _ 
circle appears the following wording or legend in heavy capital letters: 

THE UNITED STATES SHOE CORP. 
CINTI U.S. A. 

The cross appearing in the center or inner circle of the said com- 
pany’s trade-mark is colored in red and is an exact replica or reproduc- 
tion of the emblem of the American National Red Cross and of the 
Geneva conventions. The words “Red Cross” appearing above the pic- 
torial representation of the cross itself are printed in capital letters. 
On the tops and ends of containers for respondent’s said shoes also 
appears the following legend, printed in large conspicuous red letters: 


THE RED CROSS SHOE 


The above-described trade-mark and the legend “Red Cross Shoe” 
also appear in conspicuous type on large and attractively illustrated 
circulars distributed by respondent company in commerce. 

On letterheads and invoices employed by respondent company in 
connection with the sale of its products in commerce, the last above- 
described red cross trade-mark is printed thereon. The cross invari- 
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ably appears in red, and is accompanied in each instance by the legend, 
in heavy red lettering: 
The Red Cross Shoe 


Said trade-mark and the words “Red Cross Shoes” are also printed 
on catalogs and on covers for the same, distributed alike by respondent 
in commerce. 

In further connection with the sale and distribution of its said shoes 
in commerce, respondent company supplies dealers in various cities 
and towns of the States of the United States with advertising copy to 
be run in magazines and newspapers of general circulation. Said copy 
in each instance reproduces the last above-described red cross trade- 
mark of respondent and in various places employs the legends “Red 
Cross Shoe” and “Red Cross Shoes.” Said advertisements also con- 
tain such further legends as: 


Advertised in Life, and As advertised in Vogue 


Said advertising copy from time to time consists of advance proofs 
of newspaper and magazine advertising showing photographs of 
glamorous radio stars and of prominent socialites, with a short printed 
endorsement of Red Cross shoes under each picture therein. Beneath 
the matrix proofs transmitted of such advertising appears some such 
off-the-record warning to the dealer as: 

Important: Please do not change in any way the statements of these women 
regarding Red Cross Shoes—and make no change in general copy of advertise-- 
ment which would imply any more endorsement of Red Cross Shoes by them 
than in above copy. 

Respondent company in further connection with the offering for 
sale and sale of its said products in commerce has from time to time 
contracted for elaborate, illustrated write-ups of “Red Cross Shoes” 
in prominent weekly and monthly magazines of general circulation. 
Contemporaneously with or immediately prior to the publication of 
such articles, dealers and distributors handling respondent’s products 
throughout the country are furnished by respondent with proof sheets 
of such articles and said dealers and distributors by arrangement with 
respondent send out and have sent out and distributed to customers 
circular letters announcing the date of the approaching publication 
of the write-up in question and enclose and have enclosed therewith 
proof sheets of said write-up. A typical advance cover page or proof 
of such magazine article contains the name of the publishing magazine 
in large letters, a full length picture of an attractive young miss wear- 
ing a black and white model of a “Red Cross Shoe,” and beneath the 
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illustration appears the following printing in conspicuous white letter- 
ing on a red background: 

An advertisement of United States Shoe Corporation appears in 

April 29, 1940. 

An exciting glimpse behind the scenes at the making of Red Cross Shoes. 

On the back of the sheet containing said advance copy of the illus- 
trated write-up appears a large reproduction of United States Shoe 
Corp.’s Red Cross trade-mark, the cross printed in red, and beneath 
this advertisement in heavy black type announcing the name and 
address of the particular dealer handling “Red Cross Shoes.” The 
write-up in question printed on the inside sheets and profusely illus- 
trated is entitled: 

—Goes to a Red Cross Shoe party. 

The text of said article, including explanatory matter under the 
various illustrations showing factory operations, contains numerous 
references to “Red Cross Shoes.” Said text contains such further 
references or legends as: 

“Red Cross ‘Limit Lasts’,” “Red Cross Cobbie”, “Red Cross Shoe 
Employee”, “Red Cross Shoe Craftsman”; “Red Cross Shoe Plant.” 


* * * Hundreds of dealers are on the waiting list for the Red Cross Shoe 
franchise in their communities; 

* * * The Red Cross Shoe emblem is the guide-mark to style, fit and value 
for women everywhere; 

* * * To more than 1600 progressive dealers in 48 states, over 13,000 pairs 
of Red Cross Shoes are shipped daily from the three great Red Cross Shoe plants 
in Ohio. Red Cross Shoes (known as the “Gold Cross”) are also made in Eng- 
land (Somerville Bros. Ltd., its license from United States Shoe Corporation). 
Red Cross Shoes will also be licensed for manufacture soon in Norway, Sweden, 
and Australia. * * #*#; 


’ 


In full page advertisements appearing in colors in leading metro- 
politan newspapers of the country with large general circulation, 
respondent company advertises and has advertised “Red Cross Shoe 
Week” and “Red Cross Shoes.” The trade-mark employed by re- 
spondent in the sale and distribution of its said shoes, containing an 
exact reproduction of the emblem of the American Red Cross in red, 
appears conspicuously in said advertisements and in said advertise- 
ments and in other printed matter circulated in commerce by respond- 
ent, the attention of customers and prospective customers is invited 
and directed to: 


The Red Cross Shoe Company, Cincinnati, Ohio. 


In the telephone and city directory of the city of Cincinnati, Ohio, 


there appear respectively street and telephone numbers for “The Red 
Cross Shoe Co.” 
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In other advertisements carried in newspapers of general circula- 
tion there have appeared such legends and expressions as: 

Red Cross Recommends Strap Shoes for Real Comfort ; 

Official Red Cross Service Shoe ; 

“Red Cross Service Shoes”; “Red Cross Shoe news.” 

In trade magazines of general circulation the following among other 
statements have appeared in interviews with officials of respondent 
company : 

“Red Cross”, synonymous with “Limit Last” * * *; 

* %* * the phrase “Red Cross” which incidentally is now a heritage from 
the period of industrial expansion prior to 1905 * * * 

Par. 9. Respondent, further, in connection with the offering for 
sale, sale, and distribution of its said products in commerce has entered 
into arrangements with various dealers and outlets handling its shoes 
throughout the United States to use, and has influenced and permitted 
said dealers and outlets to use and employ, respondent’s red cross 
trade-mark. Many of such dealers and outlets, with the knowledge 
and approval of and at the instance of respondent company have used 
and are using said trade-mark in advertising in such manner as to 
give it the aspect of a brand or trade-mark owned by them. In some 
instances various of said dealers and outlets have even altered the red 
cross trade-mark employed by respondent so as to retain only in con- 
nection therewith the white inner circle upon which are imposed a 
replica of the Geneva red cross emblem and the words: “Red Cross . 
Shoes.” 

Respondent further, in connection with the offering for sale, sale, 
and distribution of its said products, in commerce, has encouraged 
and permitted dealers and outlets to employ the word “Red Cross” 
in firm or corporate names. 

Par. 10. Through the use of the above-described acts, practices, 


and representations, and others not herein set out, all of which involve 


the use by respondent of the red cross name and emblem in adver- 
tising, trademarking, branding and selling its said shoes, respondent 
variously represents and implies and has represented and implied to 
customers*and to prospective customers: 


That there is some connection between the American National Red Cross 
Society, herein referred to as the Red Cross, and the respondent company ; 
that the Red Cross, is financially interested in the sale of respondent’s said 
shoes and obtains a royalty or percentage thereon ; that respondent’s said shoes 
are endorsed, approved, or sponsored by the Red Cross, and are put on the 
market with the approval of the Red Cross, that respondent’s said shoes are 
used by the Red Cross; that respondent’s said shoes are manufactured in ac- 
cordance with standards prescribed by the Red Cross, or manufactured in 
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factories operated by the Red Cross; that respondent company is financially 
connected or affiliated with and received financial support from the Red Cross; 
that the American Red Cross is engaged in business and operates and conducts 
stores or business enterprises in the United States. 

Par. 11. The aforesaid acts and practices used and employed by 
respondent and the aforesaid representations and implications made 
and disseminated by respondent as aforesaid, are false, misleading, 
deceptive, and confusing for in truth and in fact respondent is not 
connected or associated with the Red Cross in any way, financially, 
contractually, or otherwise. The Red Cross has not endorsed, spon- 
sored, or approved respondent’s aforesaid shoe products sold and 
distributed under the Red Cross name and emblem; the Red Cross is 
not now engaged in and has never been engaged in any commercial 
enterprise with respondent company or otherwise, and the Red Cross 
is not now and never has been interested directly or indirectly in 
the sale of any product or products sold by respondent under a Red 
Cross brand or otherwise; the Red Cross does not prescribe and has 
never prescribed any sanitary or other standard for any article of 
commerce produced by respondent, no article of commerce manu- 
factured or distributed by respondent is now or ever has been sold 
with the approval of the Red Cross, and the Red Cross has not been 
requested to give and has not given the respondent permission to use 
the Red Cross name and emblem for commercial purposes. 

In truth and in fact the American Red Cross has never been engaged 
in any kind of commercial enterprise directly or indirectly, has never 
been engaged directly or indirectly in the sale of any product, has 
never prescribed any sanitary or other standard for any article of 
commerce not intended for its own use; no article of commerce is 
now or ever has been sold with the approval of or been sponsored 
by the Red Cross, and the Red Cross has never given respondent or 
any other manufacturer, wholesaler, retailer, or other dealer, per- 
mission to employ the Red Cross name or emblem as a trade-mark 
or otherwise, in advertising, branding, labeling, or marking any prod- 
uct. Nor has there ever been any connection or business relationship 
between respondent and the American Red Cross. 7 

Par. 12. Furthermore, respondent’s use of the Red Cross name 
and emblem is not and does not constitute a lawful use in that, among 
other things: 

Whatever rights respondent company claims and asserts through 
assignments alleged to have been executed to it were not acquired 
prior to January 5, 1905, but long subsequent to said date ; 

Respondent company through the medium of said alleged assign- 
ments has appropriated to its own commercial ends and purposes the 
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Red Cross name and emblem that had theretofore been adopted and 
employed on behalf of the general public by the Red Cross organiza- 
tion in the United States in carrying out relief work in time of war or 
national disaster, neither respondent company nor any of its alleged 
assignors having sought or obtained from the Red Cross permission 
for such use; 

Respondent company has induced and permitted various firms, per- 
sons, and corporations not so entitled, to use the Red Cross name and 
emblem, including the trade-mark employed by respondent in connec- 
tion with the sales of shoes in commerce, thereby placing in the hands 
of dealers and distributors of respondent an instrument with which 
they may deceive and have deceived purchasers and prospective pur- 
chasers of shoes; ; 

For many years respondent company has not been using, and is 
not now using the Red Cross name and emblem in stamping their 
products or packages as the applications of Krohn-Fechheimer and 
Meyer & Co. indicated would be done, but is now and has been using 
said name and emblem in promoting and executing an ever increasing, 
widespread campaign of newspaper and magazine advertising. Re- 
spondent company has flagrantly disregarded the trade-marks of the 
Krohn-Fechheimer Co. and the Meyer Co. and has modified said marks 
in a substantial manner, substituting the phrase “United States Shoe 
Corp.” for “Krohn-Fechheimer” and deleting from the Meyer trade- 
mark the identifying initials and phraseology which said mark con- 
tained. Respondent has further omitted the words “Noiseless Shoe” 
from one Krohn-Fechheimer mark (No. 156,806) and has added the 
word “Shoe” to the other mark (No. 124,550). Respondent company 
is not using and has not been using the said trade-marks for the same 
purposes and uses for which they were granted and issued. 

Par. 13. Respondent’s aforesaid acts, practices, and representations 
in connection with the sale of its products have had and now have 
the capacity and tendency to, and do, mislead and deceive purchasers 
and prospective purchasers of respondent’s said products into the 
erroneous and mistaken belief that respondent has some association, 
connection, or affiliation with the Red Cross, that respondent’s products 
are approved, sponsored, or endorsed by the Red Cross, that the Red 
Cross engages in commercial enterprises and is interested financially 
in the sale of respondent’s products, and that the use by respondent of 
the Red Cross name and emblem indicates that respondent 1s manu- 
facturing its said products in accordance with standards prescribed 
by the Red Cross. By reason of said beliefs, engendered as above 
stated, a substantial number of the consuming public have been and 
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are being induced to purchase substantial quantities of respondent’s 
said products. 

The acts and practices of respondent and he implications and results 
flowing therefrom, including the manner in which respondent has 
employed the trade-marks hereinbefore described, are all to the pre}j- 
udice of the public and constitute unfair and deceptive acts and prac- 
tices in commerce, and are in violation of public law and of the 
Federal Trade Commission Act. 


Dismissed without prejudice by the following order: 

The respondent in this proceeding having tendered to the Com- 
mission a stipulation as to the facts and agreement to cease and desist 
covering substantially all of the acts and practices charged in the 
complaint as being in violation of the Federal Trade Commission Act, 
which said stipulation and agreement has been accepted and approved ; 

And the Commission being of the opinion that in the circumstances 
the public interest does not require further corrective action in this 
matter at the present time: 

It 7s ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to issue an- 
other complaint and institute such further proceedings against the 
respondent as may be warranted if the practices which the respondent 
has agreed to discontinue should be resumed. 

Mr. Marshall Morgan and Mr. Randolph W. Branch for the Com- 
mission. 

Frost & Jacobs, of Cincinnati, Ohio, for respondent. 


Coun-Hatt-Marx Co. Complaint, June 16, 1945. Order, August 
19,1948. (Docket 5335.) 

Charge: Advertising falsely or misleadingly as to composition, quali- 
ties, or properties and comparative merits of products and furnishing 
means and instrumentalities of misrepresentation and deception 
through supplying false and misleading advertising as pattern for 
local; in connection with the tnanueNetute | and sale of fabrics, including 

dcChine Nylon Fleece” and a “Cohama’s Super Rayon Laie » 

Complaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Cohn-Hall- 
Marx Co., a corporation, ereivauioe referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commission 
that a pr oceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows * 

Paracrarn 1. The respondent Cohn-Hall-Marx Co. is a corporation 
organized, existing, and doing business under and by virtue of the laws 


DISMISSALS—COHN-HALL-MARX CO.—COMPLAINT 703 


of the State of New York, and has its principal office and place of 
business at 1412 Broadway, New York, N. Y. The respondent is 
now and for a number of years last past has been engaged in the 
manufacture, sale, and distribution of fabrics, including a “Cohama 
Nylon Fleece” and a “Cohama’s Super Rayon Lambskin.” 

The respondent has caused and now causes its said fabrics, when 
sold by it, to be transported from its said place of business in the State 
of New York to the purchasers thereof located in various other States 
of the United States and in the District of Columbia. The respond- 
ent maintains, and at all times mentioned herein has maintained, a 
substantial course of trade in said fabrics in commerce among and 
between the various States of the United States and the District of 
Columbia. E 

Par. 2. In the course and conduct of its aforesaid business, and 
for the purpose of inducing the sale of its “Cohama Nylon Fleece,” 
the respondent engaged in an extensive sales promotional campaign. 
The respondent furnished certain information that was used by a 
purchaser of its fabric for manufacture into garments as the basis for 
a news item which appeared in a publication of general circulation. 
Said news item was captioned “First Nylon Fleece Coat Said To Be 
100 Percent Warmer Than Wool” and contained the following 
statement, among others: 

Mr. Chapman has had the new fabric tested by the United Merchants & Manu- 
facturers Corporation and reports garments 100 percent warmer than wool in 
winter, and 100 percent cooler in summer * * * 4,000 percent more water 
repellant, and 100 percent more cleanable. 

In addition, the fabric was said to be non-crushable. Because of this “in- 
destructibility” of the fabric Mr. Chapman has applied for the trade-mark “Wear- 
ever” for the coats. 

Advertising subsequently used by the respondent which it furnished 
to its customer-trade for use as a pattern for local advertising repre- 
sented the fabric as “Nylon Fleece * * * Made of Nylon.” Cer- 
tain of the advertising carried the representation “The Nylon Fleece 
* * * ig made with only a snitch of cotton.” The advertising also 
represented that garments made from said fabric would be “100 per- 
cent warmer than wool in winter” and by “verified facts” the wearer 
would feel “much warmer than in wool” and “100 percent cooler in 
summer”; that the fabric possessed the property of “indestructibility” ; 
that the “fleecy part of the fabric does not wear off as in wool”; that 
the “elasticity of the nylon pile eliminates ‘wear off”; that the “nile 
actually replaces itself upon wear”; that “a coat of nylon fleece prac- 
tically replaces a raincoat”; that the fabric is “4,000 percent more 
water repellant * * * highly impervious to dampness ogi ahs 
highly impervious to humidity, shedding it rather than absorbing it”; 
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that “since it actually sheds dust and dirt it tends never to get really 
soiled” ; that “most stains can be removed by merely brushing a teat as 
and that it is “100 percent more cleanable.” 

Another fabric manufactured by Cohn-Hall-Marx Co. has been of- 
fered for sale and sold by it in commerce, under the trade name 
“Cohama’s Super Rayon Lambskin.” : 

Par. 3. The aforesaid representations and statements are false, mis- 
leading, and deceptive. In truth and in fact, said fabric is neither a 
wool product, as connoted by the word “fleece,” nor is it composed 
wholly of nylon, as indicated by use of the statements “made of nylon” 
and “100 percent nylon.” Actually, said fabric contains no wool, 
and' though it is faced with nylon, it is provided with a backing of 
cotton—a fact which, in some instances, is not disclosed at all, in other 
instances, is not conspicuously revealed, and in still others, is referred 
to as “only a snitch of cotton.” The nylon face of said fabric is not 
a pile but is a nap, as such terms are understood to mean to those 
associated with the clothing and textile industries. Garments made 
from such fabric would not be “100 percent cooler in summer” or 
“100 percent warmer in winter” than wool, nor do the tests referred 
to in the advertising as having been made by the United Merchants and 
Manufacturers’ Corp. support such representations. Said fabric does 
not possess the quality of “indestructibility” as represented. The 
nylon nap of the fabric does not, as claimed, replace itself with wear. 
It will wear off when subjected to friction and use. Said fabric is not 
impervious to dampness or humidity in the sense that it would not 
absorb moisture and wet through. It is not, as represented, 4,000 
percent more water repellant than a fabric having a wool nap, nor will 
it replace a raincoat, as claimed. The nylon-napped face of the fab- 
ric does not shed dust and dirt to the extent that it is proof against 
such conditions or will never get “really soiled.” It is not true that 
most stains can be removed from such face by mere brushing or that 
there is any marked distinction between the effort required to remove 
stains which can be gotten rid of by brushing out from either a nylon- 
napped fabric or a surface of wool nap. 

Said fabric sold under the trade name Cohama’s Super Rayon 
Lambskin is not and was not, as connoted by the word “lambskin,” 
made from the skin of a lamb. 

Par. 4. The use by the respondent of the foregoing false, mislead- 
ing, and deceptive representations and statements with respect to its 
said fabrics, disseminated as aforesaid, has had, and now has, the 
tendency and capacity to mislead and deceive, and has misled and 
deceived, purchsers and prospective purchasers into the erroneous 
and mistaken belief that such representations are true, and causes a 
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substantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase substantial quantities of respondent’s 
said fabrics. By said acts and practices, respondent also places in the 
hands of the purchasers of the aforesaid fabrics for resale, a means 
and instrumentality whereby they may and do mislead and deceive 
the purchasing public as to the qualities and actual fiber content of 
these said fabrics. 

Par. 5. The aforesaid acts and practices of respondent as herein 
alleged, are all to the prejudice-and injury of the public and constitute 
unfair or deceptive acts or practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Dismissed by the following order: 

This proceeding came on to be heard in regular course upon the 
complaint, answer, testimony, and other evidence, recommended de- 
cision of the trial examiner and exceptions thereto, and the oral argu- 
ments of counsel. 

The complaint alleges false and misleading representations by the 
respondent concerning two fabrics, one designated “Cohama Nylon 
Fleece,” and the other “Cohama Super Rayon Lambskin.” As to the 
“Nylon Fleece,” it is charged that this fabric is not made wholly of 
nylon, or composed of wool as implied by the word “Fleece.” Certain 
representations made as to characteristics of this fabric are also alleged 
to be false. The record shows this fabric was made of nylon pile on 
cotton backing, with a fiber content of approximately 60 percent 
nylon and 40 percent cotton. As used, the term “Fleece” was descrip- 
tive of the texture of the fabric. In its advertisements respondent 
disclosed that the fabric was nylon and cotton, with the result that 
there is no showing that the designation “Nylon Fleece” as used by 
respondent had the tendency or capacity to mislead. Grossly exag- 
gerated representations concerning the characteristics of this fabric 
were made by a customer of respondent, but it is not established that 
these representations were supplied, suggested, or authorized by re- 
spondent. Corrective action upon the representations made by 
respondent’s customer has been concluded in another proceeding. 

The term “Cohama Super Rayon Lambskin” is charged to be mis- 
leading because the product is not made of lambskin. This material 
is made wholly of rayon and is a thin fabric suitable for summer 
dresses. The only advertisement of this material contained in the 
record describes it as “an all-rayon printed crepe.” It is impossible 
to believe and the record contains nothing to indicate that this adver- 
tising or the appearance of the fabric itself could result in the decep- 
tion alleged. 
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Having fully considered the matter and for the reasons stated: 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. Arthur F. Thomas, trial examiner. 

Mr. DeWitt T. Puckett for the Commission. 

Stroock & Stroock & Lavan, of New York City, for respondent. 


Unton Fountain Pen Co., Inc., trading as Morrison FounraIn 
Prn Co. Complaint, June 23, 1944. Order, September 1, 1948. 
(Docket 5184.) 

Charge: Advertising falsely or misleadingly, misbranding or mis- 
labeling and misrepresenting products, as official Army and Navy 
products, having the official approval of the Government, as repre- 
sented by the Army, the War Department, and the Navy Department, 
and as having of said Departments endorsement, approval, recom- 
mendation, and preference; in connection with the offer and sale of 
respondent’s fountain pens and pencils, together with pouches and 
boxes, for use by members of the Army and Navy. 

Complaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission having reason to believe that Union 
Fountain Pen Co., Inc., a corporation, trading as Morrison Fountain 
Pen Co., hereinafter referred to as respondent, has violated the pro- 
visions of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent, Union Fountain Pen Co., Inc., is a cor- 
poration organized and doing business under and by virtue of the laws 
of the State of New York, with its office and principal place of business 
at 79 Fifth Avenue, New York, N. Y. It is also trading as Morrison 
Fountain Pen Co. 

Par. 2. For more than 2 years last past, respondent has been engaged, 
and is now engaged, in the sale and distribution to members of the 
public, of fountain pens and pencils, together with pouches and boxes 
for carrying-and displaying said pens and pencils. In the course and 
conduct of said business, respondent has caused, and now causes, said 
pens and pencils, together with said pouches and boxes, when sold, to 
be transported from its place of business in the State of New York, to 
purchasers thereof located in various States of the United States and 
in the District of Columbia. Respondent, heretofore, and at all times 
mentioned herein, has maintained, and now maintains, a course of trade 
in said pens and pencils, together with said pouches and boxes, among 


Re 
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and between the various States of the United States and in the District 
of Columbia. Among said purchasers from respondent are retailers 
who purchase said pens and pencils, together with said pouches and 
boxes, for resale to members of the public. Some of said pens and 
pencils are olive drab in color and are encased in pouches of the same 
color and packaged in containers bearing the words “military set,” and 
some of said pens and pencils are navy blue in color and are encased in 
pouches of the same color and packaged in containers bearing the words 
‘navy set.” 

Par. 3. In the course and conduct of said business and for the pur- 
pose of inducing the purchase by members of the public of said foun- 
tain pens and pencils, together with said pouches and boxes, respond- 
ent has made and makes various representations and implications con- 
cerning said pens and pencils, by means of various acts and practices. 
Among and typical of the acts and practices, by means of which re- 
spondent has made and makes said representations and implications, 
are the following: 

(a) By a gold-colored crest or design simulating the United States 
Army officer’s cap insignia affixed to the top ends of pens and pencils 
having an olive drab color. ; 

(b) By a gold-colored crest or design simulating the United States 
Army officer’s cap insignia, and the letters “U. S. A.,” stamped on 
pouches, leatherlike in appearance and olive drab in color, for carry- 
ing and displaying sets of said pens and pencils having an olive drab 
color. 

(c) By a label, having white lettering and an olive drab background, 
on paper boxes, for holding and displaying said pens and pencil sets 
and pouches having an olive drab color, as follows: 


Morrison Military Set 


Pictorial representation of 
Crest or design simulating 
United States Army 
Officer’s cap insignia 
and the letters “U.S. A.” 


Army 
Insignia 


With 
Official 


(d) By a gold-colored crest or design simulating the United States 
Navy chief petty officer’s cap insignia, with the letters “U.S. N.” af- 
fixed to the top ends of pens and pencils having a navy blue color. 

(ec) By a gold-colored crest or design simulating the United States 
Navy chief petty officer’s cap insignia, with the letters SUS Sia? 
stamped on pouches, leatherlike in appearance and olive drab in color, 
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for carrying and displaying sets of said pens and pencils having a 
navy blue color. a aN 

(7) By a label, having white lettering and a navy blue background, 
on paper boxes for holding and displaying said pens and pencil sets 


and pouches having a navy blue color as fellows: 


Morrison Navy Set 


Pictorial Representation of 


With Crest or design simulating 
Official United States Navy = 
Chief Petty Officer’s Pgh SE 
Insignia 


cap insignia 
with the letters ‘“U. S. N.” 


(7) By the words “official Army insignia” as a part of window and 
counter display cards holding sets of said pens and pencils. 

Par. 4. (1) The use by the respondent of the olive drab color on 
certain of its fountain pens, pencils, pouches, and boxes, an army 
insignia, the letters “U. S. A.,” and the words “military set” and 
“with official Army insignia,” and the use by it of the navy blue color 
on_certain of its fountain pens, pencils, pouches, and boxes, a navy 
insignia, the letters “U. S. N.,” and the words “Navy set” and “with 
official Navy insignia,” and the manner in which said pens and pencils 
are displayed to members of the public, as aforesaid, have the capacity 
and tendency to cause many members of the purchasing public, in- 
cluding members of the Army and Navy of the United States, and 
relatives and friends thereof, and do cause and have caused them, to 
have the impression and belief that said pens and pencils are official 
Army and Navy pens and pencils, that they have the official approval 
of the United States Government, as represented by the United States 
Army, the War Department, the United States Navy and the Navy 
Department, and that said Departments of the Government have en- 
dorsed, approved, recommended and stated a preference for said pens 
and pencils, for use by members of the Army and Navy of the United 
States. Many persons are influenced into such impression and belief 
by one or more of such acts and practices. The use of the official 
Army and Navy insignia by respondent in the manner aforesaid, in 
particular, has the capacity and tendency to cause and does cause 
and has caused such impression and belief to be created in the minds of 
many persons. 

(2) The representations and implications thus made by respondent 
are false and deceptive, for, in truth and in fact, said fountain pens 
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and pencils so displayed and sold to members of the public are not 
official Army and Navy pens and pencils, and do not have the official 
approval of the United States Government, as represented by the 
United States Army, the War Department, the United States Navy, 
the Navy Department or any other department or agency of the 
Government, and no department or agency of the Government has 
endorsed, approved, recommended or stated a preference for said 
pens and pencils, for use by members of the Army or Navy of the 
United States. 

Par. 5. The foregoing acts and practices used by respondent in 
connection with the offering for sale, and the sale and distribution in 
commerce of said fountain pens and pencils, together with pouches 
and boxes, have misled and deceived, and have the capacity and tend- 
ency to, and do, mislead and deceive purchasers and prospective pur- 
_ chasers of said pens and pencils, together with said pouches and boxes, 
into the erroneous and mistaken belief that the representations and im- 
plications aforesaid are true, and to induce them to purchase said pens 
and pencils, together with said pouches and boxes, on account thereof 
for resale and use. As a result of said erroneous and mistaken belief 
substantial quantities of said pens and pencils have been purchased 
in said commerce, for resale to the purchasing public and for use by 
purchasers and members of the public. 

Par. 6. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Record closed without prejudice by the following order : 

This matter came on to be heard in regular course upon motion of 
March 4, 1948, by counsel supporting the complaint to close the case 
without prejudice, to which no answer has been filed by respondent. 

The complaint herein, issued June 23, 1944, charges respondent with 
unfair and deceptive acts and practices in commerce in the sale and dis- 
tribution of fountain pen and pencil sets through the use thereon, or 
in advertising thereof, of replicas of official Army and Navy insignia - 
and other representations indicating approval by the Government 
of the United States, by which it is charged that the purchasing public 
was led to believe that said commodities were produced by, or under 
the supervision of, or had the approval of the Government of the 
United States. 

The record clearly establishes that respondent for 3 years or more 
prior to 1945 used the insignia and other representations challenged. 
in the complaint and that it was a common practice during World 
War II to use or place upon merchandise Army and Navy insignia 
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where such merchandise was offered for sale and sold to members of 
the armed forces and members of the general public. It appears that 
respondent discontinued the manufacture of these fountain pen and 
pencil sets in 1945 and since said date the use of insignia and other 
representations challenged in the complaint has been terminated and 
has not since been resumed. The Commission is therefore of the 
opinion that the public interest does not require further corrective 
action in this matter at this time. 

It is ordered, That this case be, and it hereby is, closed without 
prejudice to the right of the Commission to reopen it or to take such 
further action at any time in the future as may be warranted by the 
then existing circumstances. 

Before Mr. George Biddle, trial examiner. 

Mr. D. F. Hoopingarner and Mr. D. C. Daniel for the Commission. 

Mr. Archibald Palmer, of New York City, for respondent. 


Canute Co. Complaint, October 14,1944. Original order, March 
31,1947. Docket 5234, 43 F.T.C.370. Order vacating, setting aside 
findings, etc., September 1, 1948. 

Charge: Advertising falsely or misleadingly and using misleading 
product name or title as to composition, nature, qualities, and safety 
of product; in connection with the sale of a hair dye designated 
“Canute Water.” 

- Order vacating and setting aside the findings as to the facts and con- 
clusion and order to cease and desist, and dismissing finally the 
complaint, follows: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondent, 
testimony and other evidence in support of and in opposition to the 
allegations of said complaint taken before a trial examiner of the 
Commission theretofore duly designated by it, report of the trial ex- 
aminer upon the evidence and exceptions filed thereto, briefs filed in 
support of the complaint and in opposition thereto, and oral argument 
of counsel; and the Commission having made its findings as to the facts 
and its conclusion that the respondent had violated the provisions of 
the Federal Trade Commission Act, and having issued on March 381, 
1947, its order to cease and desist; and 

The respondent having filed on May 29, 1947, its petition for review 
in the United States Circuit Court of Appeals for the Seventh Circuit 
and the record of this proceeding having been certified by the Com- 
mission to said Court on September 12, 1947; and respondent having 
filed its opening brief in said Court on March 8, 1948; and 
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The United States Circuit Court of Appeals for the Seventh Circuit, 
upon the motion of the Federal Trade Commission in which the re- 
spondent joined, having entered on August 12, 1948, its order re- 
roaanding this case to the Federal Trade Commission for the purpose 
of enabling the Commission to set aside its findings as to the facts, 
conclusion and order to cease and desist entered March 31, 1947, and to 
dismiss finally the complaint herein; and 

The Federal Trade Commission having reconsidered the record of 
this proceeding and the testimony and other evidence in support of 
and in opposition to the allegations of the complaint; and the Com- 
mission being now of the opinion that the allegations of the complaint 
are not sustained by the greater weight of the evidence; and the Con- 
mission being now fully advised in the premises: 

It is ordered, That the findings as to the facts, conclusion drawn 
therefrom and order to cease and desist entered in this proceeding on 
March 31, 1947, be and the same are hereby vacated and set aside and 
the complaint herein be and the same hereby is finally dismissed. 

Before Mr. Webster Ballinger, trial examiner. 

Mr. R. A. McOuat and Mr. William L. Taggart for the Commission. 

Miller, Mack & Fairchild, of Milwaukee, Wis., for respondent. 


Norg.—The Commission found that deception was engendered by the use of the 
term “water” in respondent’s trade name for its clear hair dye, and that use 
of term “pure” in advertising to describe its said preparation was deceptive ; and 
that other charges of the complaint as to properties and results of use of product, 
and safety thereof were not sustained by the greater weight of the evidence. 

The Commission’s order required respondent in advertising to cease and 


desist from representing directly or through inference, that respondent’s prepara- 


tion is water or anything other than hair dye, or which advertisements use in 
the context thereof the term “pure” to designate or describe »ospondent’s prep- 
aration, Canute Water, and in connection with use of its trade name to cease 
and desist from, directly or indirectly, using the term “Ganute Water” as a brand 
or trade name, or the term “Water” as a part of such brand or trade name, to 
designate or describe respondent’s hair-dye preparation without clearly and 
conspicuously stating in immediate connection and conjunction therewith that 
said preparation is a silver-nitrate hair dye. 


L. M. Muusap, trading as Nu-Zre Propucts Co. Complaint, Sep- 
tember 11, 1947. Order, September 2, 1948. (Docket 5511.) 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties or results of product; in connection with the sale of a product 
called “Nu-Zip Battery Desulphater.” 

Complaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission having reason to believe that L. M. 
Millsap, an individual trading as Nu-Zip Products Co., hereinafter 
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referred to as respondent, has violated the provisions of said Act and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: ; 

ParaGrary 1. The respondent is L. M. Millsap, an individual trad- 
ing as Nu-Zip Products Co., with his principal office and place of 
business located at 3042 Lawrence Ave., Chicago, IIl. 

Par. 2. Respondent is now and for more than 5 years last past, has 
been engaged in the sale and distribution of a product called “Nu-Zip 
Battery Desulphater.” Respondent causes said product when sold to 
be shipped from his aforesaid place of business in the State of IIli- 
nois, to purchasers thereof at their respective points of location in 
the various States of the United States other than the State of IIli- 
nois and in the District of Columbia. 

Par. 3. In the course and conduct of the business as aforesaid, and 
for the purpose of inducing the purchase of said “Nu-Zip Battery 
Desulphater,” the respondent now makes and has made and has placed 
in the hands of others the means whereby are made, many false and 
misleading statements and representations by means of advertisements 
inserted in magazines of general circulation, pamphlets, circulars, 
letters and other media circulated and distributed through the United 
States mails and otherwise in commerce. Among, and typical, but 


not all inclusive, of such representations so made and published, are 
the following: 


Sure! 
Batteries Wear Out 
Butea 
NU-ZIP Makes ’em 
Last Longer! 


If you can have the little Nu-Zip wash boy (and you can) clean the hardened, 
injurious lead sulphate from the plates and keep it off for a year, by treating 
the battery with Nu-Zip’s scientifie, chemical desulphater (only a battery plate ~ 
cleaner), why not doit? * * * jt gives longer, useful life * * *, 

Nu-Zip Battery Desulphater should be used in new batteries, also old ones 
* * *. Nu-Zip Battery Desulphater will desulphate hardened, injurious lead 
sulphate in battery plates and keep it from fornung again. 

MR. DEALER: If you have batteries in stock that are sulphated—hard to 
charge—perhaps will not hold a charge—use Nu-Zip to desulphate them. Makes 
a better battery to deliver—prevents further trouble. 


Nu-Zip desulphates a battery that has lead sulphate on the plates... keeps 
it from forming in a new battery * * #, 


Par. 4. By and through the use of the statements and representa- 
tions hereinabove set out and others of similar import, but not specifi- 


cally set out herein, respondent represents and has represented, di- 
rectly and by implication, that said product, “Nu-Zip Battery De- 
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sulphater” will lengthen the life of a storage battery, that it will pre- 
vent the formation of lead sulphate in a new battery and in a battery 
in use, and that it will prevent the recurrence of sulphation in a bat- 
tery. 

Par. 5. In truth and in fact, respondent’s said product “Nu-Zip 
Battery Desuiphater” will not lengthen the life-of a storage battery. 
It will not prevent the formation of lead sulphate in a battery. The 
composition of the material contained in respondent’s said product 
does not indicate the presence of any constituent element which would 
materially alter the fundamental reactions occurring in storage bat- 
teries, its use, either in a new battery or in an old one, is of no bene- 


‘ficial value whatsoever, and the claims made for said product as here- 


inabove set out are not justified in any manner, or to any extent. 

Par. 6. The use by respondent of the false, deceptive and mislead+ 
ing statements and representations set forth herein, has had and 
now has the capacity and tendency to mislead a substantial portion of 
the purchasing public into the erroneous belief that such statements 
and representations are true and into the purchase of substantial 
quantities of respondent’s said product as a result of such erroneous 
belief, so engendered. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Record closed without prejudice by the following order: 

This matter came on to be heard in regular course upon motion of 
June 11, 1948, by counsel supporting the complaint to close the case 
without prejudice, to which no answer has been filed by respondent. 

The complaint herein charged the respondent with unfair and de- 
ceptive acts and practices in commerce in the sale and distribution of 
a product called “Nu-Zip Battery Desulphater” through the use of 
false, misleading, and deceptive advertising representations that said 
product would lengthen the life of a storage battery, prevent the for- 
mation of lead sulphate in a new battery and in battery use, and that it 
would prevent recurrence of sulphation in a battery. 

It appears to the Commission that respondent’s business of selling 
and distributing “Nu-Zip Battery Desulphater” was terminated about 
the first of 1948, following complete destruction by fire of the building 
in which said business was operated, that since said date respondent 
has been engaged in marketing a wholly unrelated product, and that 
there is no reason to believe that respondent will resume the acts and 
practices charged in the complaint. The Commission is therefore of 
the opinion that the public interest does not require further corrective 
action in this matter at this time. 
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It is ordered, That this case be, and it hereby is, closed without 
prejudice to the right of the Commission to reopen it or to take such 
further action at any time in the future as may be warranted by the 
then existing circumstances. 

Mr. D. C. Daniel for the Commission. > 


Tur Herman Netson Corp. Complaint, December 29, 1939. 
Order, September 23, 1948. (Docket 3981.) 

Charge: Advertising falsely or misleadingly as to nature and quali- 
ties, properties or results of product; in connection with the manu- 
facture and sale of ventilating equipment designated as “air- 
conditioning.” 

Complaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that the 
Herman Nelson Corp., a corporation, hereinafter referred to as re- 
spondent, has violated the provisions of said act, and it appearing 
that a proceeding by it in respect thereof would be in the public 
interest hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrary 1. The respondent, the Herman Nelson Corp., is a 
corporation organized under the laws of the State of Ilnois with its 
principal office and place of business located in the city of-Moline in 
said State of Illinois. 

Par. 2. Respondent is now, and for many years last past has been, 
engaged in the manufacture, sale and distribution of ventilating 
equipment. Said equipment is manufactured by respondent in its 
factory situated in the city of Moline, State of Illinois. Respondent 
causes such equipment, when sold, to be transported from its factory 
situated in the State of Illinois to purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
- At all times herein mentioned, respondent has maintained a course of 
trade in said equipment in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business and to induce 
the purchase of its said product the respondent advertises such product 
in periodicals and by means of catalogs, pamphlets, letters, and other 
printed or written matter disseminated among prospective purchasers. 
In such advertising matter the respondent designates and refers to 
its said equipment as “air-conditioning” equipment and represents 
through the use of such designation and otherwise that such equipment 
will “air-condition” school buildings and other buildings in which it 
may be installed. 


a 
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Par. 4. Such representations are grossly exaggerated, false and 
misleading. In truth and in fact respondent’s product will not “air- 
condition” any building within the proper and accepted meaning 
of the term. 

The term “air-conditioning” signifies that simultaneous control 
by a mechanical device of various factors affecting both the physical 
and chemical conditions of the atmosphere within a given structure, 
such factors including temperature, humidity, and the motion or circu- 
lation of the air within the structure. A device which does not control 
each and all of such designated factors may not properly be repre- 
sented, designated or referred to as an air-conditioner within the 
purview and meaning of the term as generally understood by the-air- 
conditioning industry and the public. 

In truth and in fact respondent’s product is an air ventilating unit 
only, being a mechanical device for ventilating the room in which it is 
installed and heating the air drawn from the outside through a vent 
in the wall of the building. No provision is made for adding moisture 
to the air or taking moisture from the air or for cooling the air below 
the temperature of that outside the building. The device serves only 


~~ to heat the air and provide for its circulation through the room. The 


device ig not an air-conditioner within the meaning of the terms as 
understood by the air-conditioning industry and the purchasing 
public. 

Par. 5. The practices of the respondent in designating its product 
“sir-conditioning” equipment and in representing that such product 
will air-condition buildings have the capacity and tendency to and 
do mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such product is an air- 
conditioner within the accepted meaning of the term as herein set forth 
and that such product performs functions which it does not in fact 
perform. As a result of such erroneous and mistaken belief the pur- 
chasing public is induced to and does purchase a substantial quantity 
of respondent’s product. 

Par. 6. The aforesaid acts and practices of the respondent as herein 
set forth are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal 'T rade Commission Act. 


Record closed without prejudice by the following order: 

This matter came on to be heard in regular course upon motion of 
March 31, 1948, by counsel supporting the complaint to close the case 
without prejudice, to which no answer has been filed by respondent. 

The complaint herein charges the respondent with unfair and decep- 
tive acts and practices in commerce in the sale and distribution of 
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ventilating equipment through the use of the term “air-conditioning” 


in advertising a mechanical air ventilating unit, by which air is drawn 
through a vent in the wall of a building, heated and circulated through- 
out the room, but which does not control humidity or cool air below 
the temperature of the outside of the building and which is not prop- 
erly described.as “air-conditioning” equipment. -- 

It appears to the Commission that respondent terminated the use of 
all advertisements containing the term “air-conditioning” in 1940, that 
the use of said term has not since been resumed, and that there is no 
present reason to believe that respondent will resume its use in the 
future. The Commission is of the opinion that the public interest does 
not require further corrective action in this matter at this time. 

[t is therefore ordered, That this case be, and it hereby is, closed 
without prejudice to the right of the Commission to reopen it or to 
take such further action at any time in the future as may be warranted 
by the then existing circumstances. 

Before Mr. Andrew B. Duvall, trial examiner. 

Mr. James I. Rooney, Mr. 8. F. Rose,and Mr. D. C. Daniel for the 
Commission. 

Sollo, Graham & Calif’, of Moline, Ill., for respondent. 


Neva-Wer Corporation or Amertca, Sant-Ace CoRPORATION OF 
America rr au. Complaint, August 4, 1942. Order, November 10, 
1948. (Docket 4793.) 

Crarce: Advertising falsely or misleadingly and using mislead- 
ing product name or title as to qualities, properties, or results of 
products, and furnishing means and instrumentalities of misrepresen- 
tation and deception; in connection with the manufacture and sale of 
a product or preparation designated by the names “Neva-Wet,” 
“Water-Shed,” “Ever-Dry,” “Stai-Dry,” “Sani-Steril,” ete., and in 
connection with the manufacture, sale and distribution of a product 
designated “Sani-Age.” 

CompLainr: Pursuant to the provisions of the Federal Trade 
Commission Act, and by virtue of the authority vested in it by said 
act, the Federal Trade Commission, having reason to believe that Neva- 
Wet Corp. of America, a corporation, Neva-Wet Bottling Co., Ine., 
a corporation, and Samuel Howard Lefkowitz and Irving Lefkowitz, 
individuals, trading as Sani-Age Co., and as Sani-Age Corp. of 
America, hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that, respect as 
follows: 


: 
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Paracraru 1. Respondent, Neva-Wet Corp. of America, 1S a cor- 
poration organized and existing under the laws of the State of Dela- 
ware, and having its office and principal place of business at 500 Fifth 
Avenue, city and State of New York. Respondent Neva-Wet Bot- 
tling Co., Inc., is a corporation organized and existing under the laws 
of the State of Delaware, and having its office and principal place 
of business at 683 Fifth Avenue, city and State of New York. A 
majority of the outstanding shares of respondent Neva-Wet Bot- 
tling Co., Inc., is owned by respondent Neva-Wet Corp. of America. 
Respondents Samuel Howard Lefkowitz and Irving Lefkowitz are 
individuals, trading under the names of Sani-Age Co. and Sani-Age 
Corp. of America, and having an office and principal place of busi- 
ness at 500 Fifth Avenue, city and State of New York. The said 
individual respondents are, and at all times mentioned herein have 
been, respectively president-treasurer and vice president-secretary of, 
directors of, and principal stockholders in the respondent Neva-Wet 
Corp. of America, respectively vice president and secretary of, and 
directors of, respondent Neva-Wet Bottling Co., Inc., and in control 
of the management, policies, and operation of said corporations, par- 
ticularly in respect to the acts, practices, and methods herein alleged. 

Par. 2. Respondents are now, and have been for more than 5 years 
last past, engaged in the business of manufacturing, selling, and dis- 
tributing a product or preparation designated by the names “NVeva- 
Wet.” “Water-Shed,” “Bver-Dry,” “Stai-Dry,” “Sani-Steril” and 
other names, designed and intended, when applied to various fabrics 
and furs, to impart to them water repellant, stain resistant, and other 
s, in the distributing and selling to retail merchants the “Neva- 
Wet” preparation in bottles for use in the home treatment of hosiery, 
underwear, and other articles of light apparel, and manufacturing, 
selling, and distributing a product or preparation designated as “Sani- 
Age” designed and intended, when applied to various fabrics, to im- 
part to them germproot, antiseptic, and other qualities. 

Par. 3. Inthe course and conduct of their said business, respondents 
have caused said preparations, when sold, to be transported from their 
aforesaid places of business -n the State of New York to purchasers 
thereof located in various other States of the United States, and in the 
District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, courses of trade in the said preparations in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 4. In the course and conduct of their said business in the sale 
of “Neva-Wet” chemicals the said respondents are now, and at all times 


qualitie 
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mentioned herein have been, in substantial competition with other 
corporations and individuals, and with firms and partnerships, also en- 
gaged in the sale and distribution in commerce, among and between 
the various States of the United States and in the District of Colum- 
bia, of preparations designed and intended to be used for substantially 
_ the same purposes as those of the said respondents. Among such com- 
petitors are many who do not misrepresent the qualities, or the nature 
thereof, which will be imparted to fabrics or furs by treatment with 
said preparations, and who do not furnish their customers with means 
or instrumentalities for deceiving the public. 

Par. 5. The product designated by the name “Neva-Wet,” and by 
the other names set forth in paragraph 2 hereof, is sold principally 
to manufacturers, finishers, converters, and dyers of textiles who have 
been licensed by respondent Neva-Wet Corp. of America to use a 
secret process of application, devised by it and known as the “Neva- 
Wet Process.” The ingredients of the product and the process of its 
application may vary in some respects, dependent upon the nature of 
the fabrics to which it is to be applied. For like materials the process 
and product are substantially identical, regardless of the name by 
which it is described, whether it be “Neva-Wet” or one of the other 
names set forth in paragraph 2 hereof. 

Par. 6. In the course and conduct of respondents’ business, and for 
the purpose of inducing manufacturers, converters, and dyers of tex- 
tiles and others to acquire licenses from respondent Neva-Wet 
Corp. of America. to use its “Neva-Wet Process,” and to purchase its 
chemicals therefor, and of inducing manufacturers, wholesalers, and 
retailers of products made in whole or in part of textiles to manufac- 
ture and to purchase articles, the textile portion of which has been 
subjected to the said process, and of inducing retailers to purchase 
bottled “Neva-Wet,” said respondents have made and caused to be 
made, by means of advertisements in newspapers and magazines and 
other publications having a general circulation throughout the various 
States of the United States, and by means of advertising letters 
and circulars sent to prospective licensees of its “Neva-Wet Proc- 
ess,” to prospective purchasers of textiles and textile products to which 
said process has been applied, and of bottled “Neva-Wet,” representa- 
tions and claims with respect to the qualities imparted to such fabrics 
and articles by the said “Neva-Wet Process.” 


Among and typical of said representations and claims so made are 
the following: 


Highty percent of pneumonia is caused by damp or wet clothes. This is 
avoided when wearing “Neva-Wet” treated garments. 

Neva-Wet in bottle form now enables a woman to process her hose and inti- 
mate apparel made of washable fabrics in her own boudoir. By so doing she 
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ean return home dry, spotless and stainless no matter how bad the elements 
were while she was exposed to them. 

Sheds Water Like a Ducks Back. ; 

The Neva-Wet Corporation of America will replace any garment attacked by 
moths any time within a twelve month period. 

Neva-Wet also increases the tensile strength of fabrics which means added 
wearing durability. 

Neva-Wet processed garments do not require washing and cleaning nearly 
as often as untreated garments. 2 

One of the most objectionable features of intimate garments is the perspira- 


tion odor. You do not need to worry about B. O. if you wear “Neva-Wet” 


treated garments, because the perspiration odor is neutralized. 

Neva-Wet is a chemical process that renders fabrics to which it is applied 
water and moisture repellant, perspiration, spot and stain resistant and moth 
impervious (in the case of woolen fabrics only and guaranteed for one year). 

Run and snag resistant hosiery may sound like a myth but it has become a 
determinate reality with the improved “Neva-Wet” process—Dig a sharp finger 
nail or a nail file into the sheerest “Neva-Wet” processed hose. They’re run 
resistant! Rough furniture or kittens claws will not cause snags. 

Par. 7. Through the use of the aforesaid statements and representa- 
tions, and others similar thereto not specifically set out herein, said 
respondents have represented, directly and by implication, that clothes 
and garments treated by the ‘“Neva-Wet Process”: will not become 
damp or wet, but will remain dry regardless of the weather to which 
they are exposed, and are in fact waterproof; will be given, if made 
of wool, significant and substantial protection against damage by 
moths for a period of 1 year; are more durable, and require less wash- 
ing and cleaning than untreated garments or clothes; will not retain 
the odor of perspiration by reason of its neutralization, and are re- 
sistant to spots and stains. Respondents have also represented in the 
mnanner set forth above that fabrics, in general, so treated are water- 
proof and, if made of wool, substantially protected against damage 
by moths for a period of 1 year, have increased tensile strength and 
durability, require less washing and cleaning, will not retain the odor 
of perspiration and are resistant to spots and stains; and that stock- 
ings so processed are run-resistant and snagproof. Respondents have 
also represented in the manner set forth above that the claimed results 


of said process of treatment are permanent, except as to protection, 


against damage by moths. 
Par. 8. Through the use of the names and designations “Neva-Wet,” 


“Water-Shed,” “Ever-Dry” and “Stai-Dry” respondents have repre- 
sented, directly and by implication, that garments and fabrics treated 
with said preparation will not become wet, but will remain dry, and 
are in fact waterproof and through the use of the names “Sani-Steril,” 
to describe such product have represented that those treated with 
said preparation are sterilized and remain sterile. 
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Par. 9. The aforesaid claims and representations so made and dis- 
seminated by said respondents in the course of their aforesaid busi- | 
ness are exaggerated, misleading, and untrue. In truth and in fact, 
clothes and garments treated by said process wiil become damp or 
wet and will not remain dry under many usual conditions of use, 
and are not waterproof, sterilized, or sterile. They are not, if made 
of wool, substantially protected against damage by moths for 1 year. 
They will need to be cleaned and washed as frequently as, and are no 
more durable than, untreated garments. They will retain the odor 
of perspiration, and there are many things which will cause them to 
Lecome stained or spotted. These things are also true of fabrics in 
general, treated by said process. Treated hosiery is not rendered 
snagproof, runproof, or resistant to runs. Any desirable qualities 
this process may impart are of but temporary duration as they are lost 
in the process of laundering or dry cleaning. 

Par. 10. The product designated by the name “Sani-Age” is sold 
to manufacturers, converters, finishers, and dyers of fabrics, is repre- 
sented as being of value in the prevention of disease in man, and is a 
drug as “drug” is-defined in the Federal- Trade Commission Act. 

Par. 11. In the course and conduct of their said business, said re- 
spondents have disseminated, and are now disseminating, and have 
caused and are now causing, the dissemination of, false advertisements 
concerning their said product “Sani-Age” by the United States mails, 
and by various other means in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of said 
product, and respondents have also disseminated, and are now dis- 
seminating, and have caused and are now causing the dissemination 
of, false advertisements concerning their said product, by various 
means, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of said product in commerce, as 
“commerce” is defined in the Federal Trade Commission Act. Among 
and typical of the false, misleading, and deceptive statements and 
representations contained in said false advertisements, disseminated 
and caused to be disseminated, as hereinabove set forth, by the United 
States mails, by advertisements in newspapers or periodicals, and by 
circulars, leaflets, pamphlets, letters, and other advertising literature, 
are the following: 

This test showed that the cloth possesses an agent which inhibits growth of 
Staphylococcus Aureus and causes self-sterilization of the cloth. 


Sani-Age is the final human purge in the eternal combat against germ life on 
the clothes we wear and in the homes in which we live. ; 
Sani-Age renders fabrics . . , actively antiseptic and germ resistant. 


Sani-Age safeguards health by rendering fabries . . . antiseptic and germ 
resistant. 
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Sani-Age renders fabrics germ free and antiseptic 
Sani-Age renders garments . . . antiseptic and germ Pesistant: 
there can be no germ life on a fabric processed with Sani- Age. 

From the standpoint of complete sanitation in ev ery sense that the word 
implies, Sani-Age stands unparalleled 

The antiseptic quality of Sani-Age processed fabrics is an important health 
factor because it prevents bacterial growth in the things which are continually 
in close contact with our bodies. 

Sani-Age . . . prevents perspiration odor by eliminating its cause—bac- 
teria growth. 

Fabrics treated with Sani-Age are immune to perspiration odor. 


Sani-Age . . . promotes greater wear in fabrics by eliminating perspira- 
tion rot. 
Sani-Age . . . insures personal daintiness by preventing perspiration odor 


in fabrics. 

In addition to its definite germ resistant and actively antiseptic properties, 
Sani-Age also renders fabrics resistant to perspiration spots, stains, and 
moisture 

Par. 12. Through the use of the aforesaid statements and repre- 
sentations, and others similar thereto not specifically set out herein, 
said respondents have represented, directly and by implication, that 
fabrics, and garments made therefrom, which have been treated with 
“Sani-Age” are actively antiseptic, germicidal, and self-sterilizing; 
are a safeguard to health; become and remain completely sanitary, 
germproof, and germ free; are rendered immune to the odor of 
perspiration, and resistant to perspiration spots, to stains, and to 
moisture. Respondents have also represented, in the manner set forth 
above, that the claimed results of this treatment are permanent. 

Par. 13. The aforesaid claims and representations so made and dis- 
seminated by said respondents, in the course of their aforesaid busi- 
ness, are exaggerated, misleading, and untrue. In truth and in fact, 
fabrics treated with “Sani-Age,” and garments made therefrom are 
not actively antiseptic, germicidal, nor self-sterilizing. The oppor- 
tunity for fabrics to become germ infected after treatment and before 
final sale of the garments made therefrom is so continuous that the 
treatment in no sense safeguards the health of those through whose 
hands it passes or that of the ultimate user. Neither the treated fab- 
rics nor garments made therefrom are germproof or germ free. Gar- 
ments made from treated fabrics will become impregnated with the 
odor of perspiration by sufficient contact therewith, and such gar- 
ments are no more resistant to perspiration spots, to stains, or to 
moisture than are those made from untreated fabrics. Any desirable 
qualities this process may impart are but temporary. 

Par. 14. The use by the respondents of the foregoing exaggerated, 
misleading, and untrue designations, statements, representations, and 
claims with respect to said preparations has had, and now has, the 


422 FEDERAL TRADE COMMISSION DECISIONS 


capacity to, and does, mislead purchasers and prospective purchasets 
thereof into the erroneous and mistaken belief that such claims, rep- 
resentations, statements, and designations are true, and to induce them 
to purchase said preparations on account thereof. Respondents’ said 
acts and practices have placed in the hands of retail dealers who pur- 
chase products treated with the said preparations, and who purchase 
the bottled “Neva-Wet,” and resell the same to the purchasing public, 
means and instrumentalities for misleading and deceiving the public 
in the particulars aforesaid. 

As a result of respondents’ said acts and practices trade has been 
unfairly diverted to them from their competitors engaged in the sale 
in commerce between and among various States of the United States 
and in the District of Columbia, of preparations and products designed 
and intended to accomplish substantially the same purposes as those 
sold and distributed by said respondents, who truthfully represent 
their products as set forth in paragraph 4 hereof. In consequence 
thereof, injury has been and is now being done by respondents to com- 
petition in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 15. The aforesaid acts and practices as herein alleged are all 
to the prejudice and injury of respondents’ competitors and of the 
public, and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 


Dismissed without prejudice by the following order: 

This matter coming on to be heard by the Federal:Trade Commis- 
sion upon a motion for dismissal of the complaint herein without 
prejudice, filed by counsel in support of the complaint, no answer 
thereto having been filed by the respondents; and 

It appearing from said motion (1) that the respondent Neva-Wet 
Corp. of America is no longer in existence, its charter having become 
inactive and void April 1, 1942, and proclaimed by the Governor 
of the State of Delaware in January 1943 for nonpayment of taxes; 
(2) that the respondent Neva-Wet Bottling Co., Inc., is no longer 
in existence, its charter having become inoperative and void April 
1, 1940, and proclaimed by the Governor of the State of Delaware 
in January 1941 for nonpayment of taxes; (3) that all the connec- 
tions of the respondent Irving Lefkowitz with said corporations were 
terminated in April 1940 and that since said date this respondent 
has taken no part in the sale of the products to which the complaint 
refers; and (4) that the respondent. Samuel Howard Lefkowitz has 
not fon over 3 years advertised or sold any of the preparations to 
which the complaint refers and that for this period of time no busi- 
ness in these preparations has been carried on; and 
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The Commission being of the opinion that in the circumstances 
the public interest does not require further corrective action in this 
matter at this time and that therefore the motion of counsel in support 
of the complaint should be granted : 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed, without prejudice, however, to the right of the Commission 
to institute a new proceeding against these respondents, or any of 
them, based upon the same practices charged in this complaint as 
being in violation of law, or any other practices, or to take such 
further or other action in the future as the Commission may deem 
warranted by the then existing circumstances. 

Mr. Randolph W. Branch for the Commission. 

Mopper & Weinberg, of New York City, for respondents. 


Genera Morors Corr. anp AC Sparx Prue Co. Complaint, Sep- 
tember 8, 1939. Order November 17, 1948. (Docket 3886.) 

Cuarcr: Dealing on exclusive and tying basis in violation of sec- 
tion 3 of the Clayton Act; discriminating in price in violation of 
sections 2 (a) and 2 (d) of the Clayton Act as amended; and con- 
certedly and coercively fixing and enforcing resale prices in restraint 
of trade in violation of section 5 of the Federal Trade Commission 
Act; in connection with the manufacture, distribution, and sale of 
spark plugs, spark plug parts, oil filters, oil filter renewal cartridges, 
and other automobile parts and accessories. 

Compratnt: The Federal Trade Commission, having reason .to be- 
heve that the General Motors Corp., a corporation, and AC Spark Plug 
Co., a corporation, and each of them, jointly and severally, are violat- 
ing, and since June 19, 1936, have violated, the provisions of sections 
2 (a), 2 (d), and 3 of the Clayton Act as amended by the Robinson- 
Patman Act (U.S. C. title 15, sections 13 and 14) and have been and 
are using unfair methods of competition and unfair and deceptive 
acts and practices in commerce in violation of section 5 of the Federal 
Trade Commission Act (U.S. C..title 15, section 45), and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be to the interest of the public, the Commission hereby issues its com- 
plaint, charging as follows: 

I 


Charging violation of section 3 of the Clayton Act, the Commission 
alleges: 

ParacrarH 1. Respondent, General Motors Corp., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Delaware, with its principal office and place of 
business located in General Motors Building, Detroit, Mich. Said 
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respondent is now, and for more than 3 years past has been, engaged 
in the manufacture of automobiles and automobile accessories, parts, 
and supplies, including spark plugs and spark plug parts, oil filters 
and oil filter renewal cartridges, and in the distribution and sale 
thereof. The manufacture of spark plugs, oil filters, and oil filter 
renewal cartridges is carried on by said respondent by and through its 
AC spark plug division. 

Par. 2. Respondent, AC Spark Plug Co., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of Michigan, with its principal office and place of business 
located in the AC Building, Flint, Mich. Said respondent is engaged 
in the distribution and sale of spark plugs, spark plug parts, oil filters, 
oil filter renewal cartridges, and other automobile parts and acces- 
sories, hereinafter collectively referred to as “AC products.” Said 
respondent is a wholly owned subsidiary of respondent General 
Motors Corp. 

Par. 3. Said respondents transport their said AC products, or 
cause the same to be transported, for distribution and sale, from the 
places where such products are manufactured or stored, into and 
through the various States of the United States to their customers 
and purchasers thereof located in other States of the United States 
and in the District of Columbia, and there is, and has been at all times 
herein mentioned, a continuous current of trade in commerce in said 
AC products manufactured, sold, and distributed by respondents be- 
tween the States wherein respondents’ factories and warehouses are 
located and various other States of the United States. Respondents’ 
said AC products are sold and distributed by them for use, con- 
sumption, and resale within the United States and the District of 
Columbia. 

Par. 4. Respondents distribute and sell their AC products through- 
out the United States in the same territories and places as, and in 
substantial competition with, other persons and corporations engaged 
in the manufacture, distribution, and sale of similar products of like 
grade and quality. Respondents for the past several years have 
annually furnished, in the original equipment field, more spark plugs 
than any other domestic spark plug manufacturer, supplying annually 
about one-half of the spark plugs used for original equipment on auto- 
mobiles manufactured in the United States. Respondents, with one 
other manufacturer, during the year 1937 supplied more than 95 per- 
cent of the spark plugs used as original equipment in the automobile 
industry in the United States and about 90 percent of the spark plugs 
sold in the United States for all uses. 

Par. 5. The business of distributing and selling spark plugs and 
oil filters is divided into two main categories: First, the sale of such 
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products through automobile and other motor manufacturers for use 
as original equipment; and second, the distribution and sale of such 
products for replacement of original equipment. The life of a spark 
plug or oil filter is normally shorter than the life of an automobile, and 
a complete replacement of spark plugs and oil filters is usually neces- 
sary several times during the normal operating life of every automobile. 
Consequently, the volume of spark plugs and oil filters sold for replace- 
ment use is greater than the volume of such products sold for original 
equipment. The distribution and sale of such products for replace- 
ment is carried on chiefly by automobile service stations, automobile 
dealers, automobile parts dealers, electrical repair shops, and garages 
throughout the United States. Said products are also sold by chain 
stores, mail-order houses, oil and tire companies, and others. The cus- 
tomers of respondents purchasing such AC products for resale, and 
many of their customers, are competitively engaged in the resale of 
such products at wholesale and retail in the various territories and 
places where said customers respectively carry on their businesses. 

Par. 6. Respondents’ AC products are sold and distributed by more 
than 3,000 wholesalers of automobile parts and accessories located 
throughout the United States, and respondent AC Spark Plug Co. 
has negotiated and entered into contracts with some 1,500 of such 
wholesalers, which contracts are now in force, governing the terms of, 
and for the sale of, said products. Respondents maintain direct con- 
tact with all of said contracting wholesalers and prescribe and enforce 
the prices, terms, and conditions of sale of their products by such 
wholesalers. Respondents’ contracts with certain of said wholesalers 
classified by them as “D” or distributor accounts provide that such 
wholesaler will stock, handle, sell, and distribute said AC products 
on an exclusive basis, and substantial sales by said respondents to 
said “D” or distributor accounts are made on the condition contained 
in said contracts that said “D” or distributor purchasers shall not 
use or deal in similar products manufactured or sold by any competitor 
or competitors of respondents, and the prices fixed in said contracts 
and charged to said “D” or distributor accounts have been fixed and 
charged upon said condition, agreement, and understanding. Re- 
spondents have also entered into contracts with a substantial number 
of other wholesalers handling, selling, and distributing said AC prod- 
ucts and have sold their said products to such other wholesalers and 
have fixed prices for such products charged and to be charged such 
wholesalers on the condition, agreement, and understanding that such 
other wholesalers so purchasing respondents’ said AC products shall 
not use or deal in similar products manufactured or sold by a com- 
petitor or competitors of respondents, 
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Par. 7. The result, and effect of said acts, policy, and practices of 
respondents has been to persuade, compel, and coerce many of such 
wholesalers and dealers in spark plugs and oil filters throughout the 
United States to cancel sales contracts with respondents’ competi- 
tors, to discontinue dealing in and selling the products of such com- 
petitors, and to refuse to deal in or purchase the products of such com- 
petitors, and has been, and may be, to substantially lessen competition 
and tend to create a monopoly in the distribution and sale of spark 
plugs and oil filters in trade and commerce among the several States 
of the United States and the District of Columbia. 


II 


Charging violation of section 2 (a) of the Clayton Act as amended, 
the Commission alleges: 

Par. 8. Paragraphs 1 to 5, inclusive, of charge 1 hereof are hereby 
repeated and made a part of this charge as fully and with the same 
effect as though here again set forth at length. 

Par. 9. In the course and conduct of their business respondents sell 
directly to wholesalers and distributors classified by respondents into 
“D,” “J,” “A-1,” and “A-4” accounts, which said accounts in turn 
supply to other dealers classified by respondents as “JC,” “L,” “A-5,” 
and “A-6” accounts, and to other dealers in said AC products not clas- 
sified and not holding contracts for the purchase of said products. Said © 
dealers classified as “JC,” “L,” “A-5,” and “A-6” accounts are under 
direct contract with respondents. Since June 19, 1936, respondents 
have discriminated in price between different purchasers of their AC 
spark plugs of the same grade and quality by selling said plugs for 
use and resale in the United States and in the District of Columbia 
to “D” and “A-1” accounts at a unit price of 2714 cents, to “J” and 
“A-9” accounts at a unit price of 31 cents, to “JC” and “A-5” ac- 
counts at a unit price of 34 cents, to “L” and “A-6” accounts at a unit 
price of 37 cents, and to still other accounts not under direct contract 
with respondents at a unit price of 41 cents, and by selling the same 
AC spark plugs to automobile manufacturers and others for original 
equipment on automobiles and motor vehicles at a unit price of 6 cents 
or less. 

Par. 10. By thus selling their AC products at the prices set out in 
the preceding paragraph, respondents have discriminated in price 
between (1) classes of their direct accounts; (2) classes of their in- 
direct accounts; (3) direct accounts and indirect accounts; (4) all con- 
tract accounts and noncontract dealers; (5) all replacement accounts 
and original equipment accounts, and the effect of said discrimina- 
tions in price may be substantially to lessen competition, tend to 
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create a monopoly in the line of commerce in which respondents are 
engaged; to injure, destroy, and prevent competition between and 
among respondents’ customers receiving the benefit of said discrimi- 
nation and respondents’ customers who do not receive the benefit of 
such discrimination, and between respondents and others competitively 
engaged with respondents in the manufacture, sale, and distribution 
of spark plugs, oil filters, and oil filter renewal cartridges. 


Tir 


Charging violation of section 2 (d) of the Clayton Act as amended, 
the Commission alleges: : 

Par. 11. Paragraphs 1 to 5, inclusive, in charge I hereof, are hereby 
repeated and made a part of this charge as fully and with the same 
effect as though here again set forth at length. 

Par. 12. Before respondents will enter into a contract with a dealer 
in respondents’ products classified by them as a “J” or jobber account, 
the credit of such “J” or jobber account must be guaranteed by a 
wholesale distributor classified by respondents as “D” or distributor 
account. After such contracts with “J” or jobber accounts have been 
entered into, respondents thereafter pay to each wholesaler classified 
by, and under contract to, respondents as “D” or distributor account 
as compensation for and in consideration of the credit service so 
rendered by such “D” or distributor account in connection with the 
sale*by respondents of their AC products, an amount equal to 10 
percent of all purchases of said AC products by such “J” account 
from respondents. Each of said classes of respondents’ customers 
classified by them as “D” and “J” accounts is in competition in the 
resale of respondents’ AC products, a “D” account frequently com- 
peting with a “J” account whose credit he guarantees. Such pay- 
ment or consideration of 10 percent as hereinabove described is not 
available on proportionately equal terms to all of respondents’ cus- 
tomers competing in the distribution of respondents’ AC products. 


TV 


Charging violation of section 5 of the Federal Trade Commission 
Act, the Commission alleged : 

Par. 13. Paragraph 1 to 6 of charge I hereof and Paragraph 9 of 
charge II hereof are hereby repeated and made a part of this count 
as fully and with the same effect as though here again set forth at 
length. 

Par. 14. As hereinbefore set out and described, respondents sell 
directly to wholesalers and distributors classified by respondents into 
“D,” “J,” “A-1,” and “A-4” accounts (hereinafter referred to as 
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direct accounts which said accounts in turn supply said AC products 
to other dealers classified by respondents as “JO,” “i,” “A-5,” and 
“A-6,” “C,” and “F” accounts (hereinafter referred to as indirect 
accounts), and to other dealers in said AC products not classified 
and not holding contracts for the purchase of said products. Re- 
spondents have engaged in the practice of negotiating and entering 
into contracts with said indirect accounts classified by it as “JO,” 
OT,” “A5,” “A-6,” “C,” and “FR,” by the terms of which and by 
the issuance of price lists, instructions to their direct issuance of 
price lists, instructions to their direct accounts, coercion and close 
supervision of the resale policy of such direct accounts, respondents 
fix, prescribe, and control the prices, terms, and conditions upon which 
their said direct accounts may supply their said AC products to the in- 
direct accounts above mentioned and to other dealers in such products 
not holding such AC contracts. For AC Blue Top Spark Plugs, re- 
spondents, fix a price of 34 cents per plug to “JC” and “A-5” accounts, 
a price of 87 cents to “L” and “A-6” accounts, and a price of 41 
cents to noncontract dealers purchasing in lots of 10 or more. Sim- 
ilar price differentials are in force throughout the entire line of AC 
products. Direct accounts are required to call upon indirect accounts 
and to inform the respondents from time to time as to the amount of 
stock carried, the volume of sales being made by such accounts, the 
amount of stock of competitors of respondents carried, and the amount 
of sales thereof. By thus fixing the prices at which their direct ac- 
counts must resell AC products to their indirect accounts and non- 
contract dealers, respondents have induced, coerced, and compelled 
their said direct accounts to discriminate in price between the various 
classifications of said indirect accounts and between said indirect 
accounts and said noncontract dealers. 

Par. 15. In the contracts entered into by respondents with said 
indirect accounts, as described in the preceding paragraph hereof, the 
special price quoted in the contract is given upon the condition and 
agreement that the dealer will carry a certain minimum stock of AC 
spark plugs and purchase a minimum quantity of such plugs during 
the calendar year covered by the contract. Said contracts provide that 
they may be canceled and the prices fixed therein may be withdrawn 
by respondents at any time if the contract holder fails to carry the 
required stock or purchase the agreed amount of AC spark plugs and 
further that they may be canceled by respondents upon given notice 
without specification of reason. The direct accounts under AC con- 
tracts are instructed by respondents that all said contracts and the 
prices quoted therein may be canceled and withdrawn by respondents 
if said direct accounts do not increase their volume of sales of AC 
spark plugs from year to year. Respondents exercise a complete 
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supervision and control over both direct and indirect accounts through 
respondents’ direct representatives who inform and instruct the direct 
and indirect accounts of respondents that unless said resale prices are 
maintained as arbitrarily fixed by respondents in said contracts and 
unless said minimum stock and purchase requirements are fully com- 
plied with, and that unless said direct and indirect accounts handle 
respondents’ AC products exclusively and refuse to stock, handle, 
sell, or distribute the products of respondents’ competitors that the 
said contracts will be canceled by respondents as to all or any of re- 
spondents’ products or that the said account will be reclassified and the 
prices, fixed in said contracts, raised by respondents. The tendency 
and effect of such contracts and of such acts and practices by respond- 
ents is to induce, coerce, and compel the dealers holding such contracts 
to deal in AC spark plugs and other AC products exclusively and to 
prevent them from dealing in the products of respondents’ competi- 
tors. By negotiating such contracts and requiring their distributors 
to adhere thereto and constantly supervising and checking their dis- 
tributors’ sales and distributing activities and by their threats and 
instructions issued by respondents’ representatives, respondents effec- 
tively close to their competitors a substantial number of actual and 
potential outlets for the distribution and sale of spark plugs and oil 
filters. 

Par. 16. By the acts and practices above described, respondents have 
agreed with and compelled their distributors to maintain the various 
prices fixed by the respondents for the resale of their AC spark plugs 
and other AC products to the restraint of trade in commerce between 
the various States and in the District of Columbia; have obstructed, 
hampered, and interfered with the normal and natural flow of trade 
and commerce in such products; have hindered and lessened competi- 
tion in the distribution and sale of such products; and have injured 
their competitors by unfairly diverting business and trade from them 
and depriving them thereof; and have engaged in unfair acts and prac- 
tices as to their competitors and as to their indirect customers; all to 
the prejudice and injury of the public. 


Dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon its own 
motion upon the complaint issued September 8, 1939, and the answer 
thereto filed October 28, 1939; and it appearing to the Commission that 
no further proceedings were had in this matter primarily due to re- 
spondents’ activities in defense and war production, and this delay 
having necessitated a recent reinvestigation of the facts; and it further 
appearing to the Commission that its charges with respect to the 
current acts and practices of respondents should be stated in a new 


complaint: 
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It is ovdared, That the complaint herein be, and the same hereby i is, 
dismissed without prejudice to the institution of further proceedings. 

Mr. L. E. Creel, Jr., Mr. J. N. Chapman and Mr, J. W. Adair for 
the Commission. 

Mr. Albert M. Levert and Mr. John’ Thomas Smith, of New York 
City, for respondents. 


Seay, Inc., nr au. Complaint, March 18, 1944.7 Order, November 
22, 1948. (Déeket 4987.) 

Chtanta: Combining and conspiring and using an agreed aad 
planned restrictive, monopolistic, and price fixing common course of 
action in restraint of trade, and advertising falsely or misleadingly as 
to fictitious mark-up prices; in connection with the manufacture, dis- 
tribution, and sale of mattresses, bedsprings, and other related 
products. 

AMENDED AND SUPPLEMENTAL ComPpLAINT: Pursuant to the provi- 
sions of the Federal Trade Commission Act and by virtue of the 
authority vested in it by said act, the Federal Trade Commission hav- 
ing reason to believe that the corporations, partnerships, and individ- 
uals named herein and hereinafter referred to as respondents have 
violated the provisions of section 5 of said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its amended and supplemental 
complaints, stating its charges in such respect as follows: 

Paracraru 1. The respondent, Sealy, Inc., is a nonprofit, coopera- 
tive corporation organized August 22, 1933, under the laws of the 
State of Delaware, with its principal office located in the American 
Furniture Mart, 666 Lake Shore Drive, Chicago, Ill. Its capital stock 
is almost wholly owned by members of the Sealy Group, hereinafter 
defined. ‘ 

The object and purpose of respondent Sealy, Inc., is to promote 
the mutual interests of the 23 respondent manufacturers, known as 
Sealy group members. Said members are engaged in the manufac- 
ture, sale, and distribution of mattresses and most of them also manu- 
facture, sell, and distribute bed springs and/or other related products. 

Respondents, Jacob R. Haas and John M. Brody, Jr., are the presi- 
dent and executive vice president, respectively, of respondent Sealy, 
Inc. The names of the respondent vice president, treasurer, and sec- 
retary and the members of the executive committee of said Sealy, 
Inc., are unknown to the Commission. 

Respondents, Morris Stein and Morris Nierenberg, are individuals 
doing business as copartners under the name of Colorado Mattress 


1 Amended and supplemental. 
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Manufacturing Co., whose principal place of business is in Denver, 
Colo. 

Respondents, Willford R. Sutherland and Sidney Sutherland, are 
individuals doing business as copartners under the name of Dixie 
Mattress Co., whose principal place of business is in Richmond, Va. 

Respondent, Eagle Mattress Co., Inc., is a Massachusetts corpora- 
tion whose principal place of business is in Allerton, Mass. 

Respondent, Fort Pitt Bedding Co., is a Pennsylvania corporation 
whose principal place of business is in Pittsburgh, Pa. 

Respondent, Gordon Sleeprite Corp., is a Maryland corporation 
whose principal place of business is in Baltimore, Md. 

Respondents, J. L. Metcalfe and T. O. Metcalfe, are individuals do- 
ing business as copartners under the name of Graham Mattress Co. 
whose principal place of business is in Bluefield, W. Va. 

Respondent, Fred G. Hodges Bedding Co., is a Pennsylvania cor- 
poration whose principal place of business is in Reading, Pa. 

Respondent, Long Island Mattress Co., Inc., is a New York corpo- 
ration whose principal place of business is in Brooklyn, N. Y. 

Respondents, Samuel Hertz and Morris Lewis, are individuals do- 
ing business as copartners under the name of Made-Wel Bedding Co., 
whose principal place of business is in Passaic, N. J. 

Respondent, the Charles A. Maish Co., is an Ohio corporation whose 
principal place of business is in Cincinnati, Ohio. 

Respondent, Osiason, Inc., is a Massachusetts corporation whose 
principal place of business is in Fall River, Mass. 

Respondent, the Ohio Mattress Co., is an Ohio corporation whose 
principal place of business is in Cleveland, Ohio. 

Respondents, Arthur H. Raasch and Blanche C. Raasch, are individ- 
uals doing business as copartners under the name of Pettit Bedding 
Co. and/or Pettit Feather & Bedding Co., whose principal place of 
business is in Portland, Oreg. 

Respondent, Rogers Manufacturing Co., is a Texas corporation 
whose principal place of business is in Houston, Tex. 

Respondent, Schmitt & Henry Manufacturing Co., is an Iowa cor- 
poration whose principal place of business is in Des Moines, Iowa. 

Respondent, R. H. Taylor Bedding Co., known also as Sealy Mat- 
tress Co. of Chicago, is an Illinois corporation with its principal place 
of business at Chicago, Il. 

Respondent, the Sealy Mattress Co. of Dallas, is a Texas corpora- 
tion with its principal place of business at Dallas, Tex. 

Respondent, Southwest Sealy Corp., known also as Sealy Mattress 
Co. of Kansas City, is a Missouri corporation with its principal place 
~ of business at Kansas City, Mo. 
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Respondent, R. W. Marquardt Co., known also as Sealy Mattress 
Co. of Milwaukee, is a Wisconsin corporation with its principal place 
of business at Milwaukee, Wis. 

Respondents, Lucille Willens and Helen Solomon, are individuals 
doing business as copartners under the name of Sealy Mattress Co. of 
northern California, whose principal place of business is in Oakland, 
Calif. 

Respondent, Seniel Ostrow, is an individual doing business under 
the name of Sealy Mattress Co. of southern California, whose prin- 
cipal place of business is in Los Angeles, Calif. 

Respondent, U. S. Bedding Co., is a Georgia corporation whose 
principal place of business is in Memphis, Tenn. 

Respondent, Zimmerman Manufacturing Co., is a Georgia corpora- 
tion whose principal place of business is in East Point, Ga. 

Par. 2. The 23 respondent members of the Sealy group have been 
for many years last past, and still are engaged in the business of manu- 
facturing, selling and distributing mattresses and most of them also 
manufacture, sell and distribute bedsprings and/or other related 
products, and they sell said products to large numbers of retailers in 
the various States of the United States, and in the District of Columbia, 
and cause said products, when sold, to be transported from the States 
in which they are manufactured to purchasers thereof in various other 
States of the United States, and in the District of Columbia, and at 
all times herein mentioned, have maintained a course of trade in their 
products in commerce among and between the various States of the 
United States and the District of Columbia. Said respondents, in the 
course of their said business, are in substantial competition with other 
corporations, partnerships, and individuals engaged in offering for sale 
and selling similar products in said commerce. Said respondents are 
also in competition with each other except as to Sealy products, here- 
inafter defined, as to which products competition had been completely 
restrained and prevented, as hereinafter more specifically alleged. 

Par. 3. Mattresses, bedsprings, and related products manufactured 
and sold by the 23 respondent members of the Sealy group pursuant 
to the terms of certain agreements and contracts entered into by each 
of said respondent Sealy group members with respondent Sealy, Inc., 
as hereinafter set forth, are called Sealy products, as distinguished 
from any such products as may be manufactured and sold by respond- 
ent members independently of such agreements and contracts, and 
which are called non-Sealy products. 

The said respondent members of the Sealy group cover the entire 
United States in the sale and distribution of their products. 


i a 
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’ Par. 4. Since August 1933, and continuing to and at the present 
time, respondents in the course of the said business of selling and dis- 
tributing mattresses, bedsprings, and related products, have main- 
tained and still maintain an unlawful combination and conspiracy to 
pursue, and they have accordingly pursued and still pursue an agreed 
and planned common course of action to completely restrain and pre- 
vent competition in the manufacture, sale, and distribution of Sealy 
products, and to prevent the manufacture and sale of certain non-Sealy 
products in competition with their competitors and in competition with 
Sealy products. 

. Pursuant to and in furtherance of said combination, conspiracy 
and agreed and planned common course of action, respondent Sealy, 
Inc., and respondent members of the Sealy group, agreed between 
and among themselves that each of the respondent members of the 
Sealy group should enter into, and each of them accordingly did en- 
ter into an agreement and contract with respondent Sealy, Inc. Un- 
der the terms of each of said contracts, it is, among other things, 
provided : 

(a) That respondent, Sealy, Inc., shall allot to the contracting 
respondent member of the Sealy group an exclusive territory within 
which such member is confined for the manufacture, sale, and dis- 
tribution of products manufactured under the terms and conditions 
of said contract, such provision providing a penalty if the respondent 
Sealy group member sells outside of said territory ; 

(6) That products manufactured and sold by the contracting Sealy 
group member under the terms of said contract shall be sold at the 
fixed, uniform, noncompetitive, and agreed prices, set out and estab- 
lished by all of said contracts, with the right reserved to respondent 
Sealy, Inc., to terminate such agreement or contract upon the failure 
of the respondent to observe such prices ; 

(ce) That the said products shall be sold by the retailers who pur- 
chase them from the contracting respondent Sealy group member 
for resale, at the fixed, uniform, noncompetitive and agreed prices 
established by all of said contracts, with the duty devolving upon 
the respondent Sealy group members to enforce observance of such 
retail prices. 

(d) That the contracting respondent member of the Sealy group 
shall not sell, ship, or deliver any of such products'to any mail-order 
house without the written consent of respondent Sealy, Inc., such pro- 
vision containing a penalty for its violation; 

(e) That the contracting respondent member of the Sealy group 
shall not manufacture or sell any mattress, studio couch, box-spring, 
pillow, cushion, sofa bed, or other product which is of a kind or 
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bears a label, trade-name or trade-mark which is nationally adver- 
tised, or nearly so, in competition with Sealy products; 

(f) That all advertising done by the respondent member of the 
Sealy group shall be subject to the approval of respondent, Sealy, Inc. ; 

(g) That the respondent member of the Sealy group shall co-oper- 
ate with Sealy, Inc., in every way possible to carry out the provisions 
of the contract and to secure the best possible results in carrying out 
such and other similar contracts. 

(h) That in case either party breaches any of the provisions of the 
contract, it may be terminated by the other party. 

Par. 5. As a result of said combination, conspiracy, planned com- 
mon course of action, contracts and agrgements, and the things done 
thereunder, competition in interstate commerce in the sale and distri- 
bution of Sealy products among and between respondent Sealy group 
members has been and is unlawfully and completely restrained and 
prevented ; competition in said commerce between Sealy group mem- 
bers and their competitors has been and is unlawfully restrained; and 
price competition in said commerce among and between the retailers 
who purchase Sealy products from Sealy group members has been 
and is unlawfully restrained and prevented; the manufacture and 
sale in said commerce of certain non-Sealy products by Sealy group 
members in competition with their competitors who are not members 
of the Sealy group has been and is unlawfully and completely re- 
strained and prevented; sales of Sealy products in said commerce by 
Sealy group members to mail-order houses are prohibited without the 
written consent of said Sealy, Inc.. A further result of said acts and 
practices 1s to substantially enhance prices to the consuming public 
by maintaining such prices at artificial levels and otherwise depriving 
the public of the benefits that would flow from normal competition 
and thereby to eliminate competition in said commerce and tend to 
create in respondents a monopoly in the sale of Sealy products. 

Par. 6. For many years last past in the course and conduct of their 
said business of manufacturing and selling Sealy products in inter- 
state commerce as aforesaid, respondents have in combination among 
and between themselves as aforesaid agreed upon the character of 
advertising to be used in connection with the sale and distribution 
of Sealy products, and in that behalf and for the purpose of inducing 
the purchase of their said products, have caused to be published by 
means of newspapers of general circulation, and in magazines having a 
Nation-wide circulation, and by other means, advertisements contain- 
ing the following and similar representations: 


Prize-Winner Healthized Mattress 
Regular $29.50 Value 
This sale only—$19.95 
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Through the use of the foregoing statements, respondents repre- 
sent that their Prize Winner mattress is customarily sold by retail 
dealers in the usual course of business for a higher price than $19.95, 
to wit, the marked-up price of $29.50. 

Par. 7. Contrary to respondents’ said representation, however, re- 
spondents’ Prize Winner mattress had not up to.the time said repre- 
sentation was made ever been sold at a higher price than $19.95 by 
retail dealers in the usual course of business. Such fictitious mark- 
up price was not thereafter established as the usual and customary 
selling price of said mattress at retail, but the so-called sale price of 
$19.95 was and continued to be the usual and customary retail price 
charged for such mattresses in the usual and normal course of business. 

Par. 8. As a result of the practice alleged in paragraph 6 hereof, 
respondents are enabled to and do mislead and deceive a substantial 
portion of the purchasing public into the erroneous belief that such 
representation is true, and the said public is thereby induced to pur- 
chase substantial quantities of respondent’s Prize Winner mattresses, 
thereby unfairly diverting trade in said commerce to respondents 
from their competitors to the injury of said competitors and of the 


public. 


Dismissed without prejudice by the following order: 

This matter came on to be heard in regular course upon the amended 
and supplemental complaint of the Commission, answers thereto, 
testimony and other evidence, report of the trial examiner and excep-_ 
tions thereto, and the briefs aa oral argument of counsel. 

Ten of the manufacturing respondents herein are stockholders in 
and, in the aggregate, own more than three-fourths of the shares of 
stock of Sealy, Inc., now outstanding, and they and the 13 other manu- 
facturing respondents have contractual relations with Sealy, Inc., but 
are each otherwise separately and independently engaged in the manu- 
facture and sale of bedding products. The complaint charges this 
“Sealy group” with a number of practices in restraint of trade alleged 
to result from acts done pursuant to the aforesaid relationships among 
them. Respondents are further charged with false and misleading 
advertising as to the usual and customary price of certain mattresses. 

Having considered the allegations of the complaint in the light of 
the evidence of record, and being of the opinion that the allegations 
respecting restraint of trade have not been sustained by the greater 
weight of the evidence, and being further of the opinion that, inas- 
much as the advertising challenged in the complaint was discontinued 
a number of years ago with no apparent likelihood of resumption 
thereof, there is no present public interest warranting the issuance of 
an order with respect thereto. 
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It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to insti- 
tute further proceedings should circumstances warrant such action. 

Commissioner Ayres dissenting. 

Before Mr. Webster Ballinger, trial examiner. 

Mr. Karl E. Steinhauer for the Commission. 

Nichols, Wood, Marx & Ginter, of Cincinnati, Ohio, and Mr, Her- 
bert J. Haas, of Atlanta, Ga., for respondents. 


Tra A. CAMPBELL ET AL. TRADING AS MopERN WATERPROOFING PaInT 
Co. Complaint, August 10, 1945. Order, November 24, 1948. (Docket 
5364.) 

Cuarce: Advertising falsely or misleadingly and assuming or using 
misleading trade or corporate name as to qualities, properties, or 
results of product; in connection with the sale of a paint recommended 
as a waterproofing agent for concrete, cement, brick, cinder blocks, and 
other masonry surfaces, designated as “Aquella.” 

Compiarnt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Ira A. 
Campbell, Leandro W. Tomarkin, Wanda Tomarkin, Zella Fay Camp- 
bell, and Zella Clarke, copartners, trading as Modern Waterproofing 
Paint Co., hereinafter referred to as respondents, have violated the 
provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: ; 

Paracraru 1. The respondents, Ira A. Campbell, Leandro W. To- 
markin, Wanda Tomarkin, Zella Fay Campbell, and Zella Clarke, 
are copartners doing business under the name of Modern Water- 
proofing Paint Co., with their principal office and place of business 
located at 1270 Broadway, New York, N. Y. 

Par. 2. The respondents are now, and for more than 1 year last 
past, have been engaged in offering for sale and in the sale and dis- 
tribution of a paint recommended by them as a waterproofing agent 
for concrete, cement, brick, cinder blocks, and other masonry surfaces, 
which is designated by them as “Aquella.” ; 

The respondents cause their said product when sold to be trans- 
ported from their place of business in the State of New York to pur- 
chasers thereof located in the various States of the United States 
other than the State of New York and in the District of Columbia. 
Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said product in commerce between and 
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among the various States of the United States and in the District of 
Columbia. 

Par. 3. In connection with the promotion of the sale and the sale 
of said products in commerce among and between the various States 
of the United States, and as an inducement to cause the purchase 
thereof, the respondents make many misleading statements and rep- 
resentations respecting the results to be obtained through the use of 
their said product by means of circulars, pamphlets, advertisements 
inserted in magazines and newspapers, and other advertising litera- 
ture distributed among prospective purchasers in the various States 
of the United States and in the District of Columbia. Among and 
typical of such misleading statements and representations circulated 
as aforesaid, concerning their product “Aquella,” are the following: 


AQUELLA 
A COLD WATER PAINT 
THAT WATERPROOFS AND DAMPPROOFS 
—concrete surfaces 
—stone concrete blocks 
—cinder concrete blocks 
—lightweight concrete blocks 
—cement blocks 
—fiber cement 
—brick masonry 
—any porous masonry surfaces 
Aquella applied to concrete walls of basements and brick walls of houses 
subject to water infiltration, dampness or moisture, due to rain or other 
causes, renders them WATERPROOF * * * becomes a permanent part of 
the wall surface. 
The manufacturer GUARANTEES that if applied according to instruction, 
on wet, unpainted BRICK, CONCRETE, and CINDER BLOCK walls, AQUELLA 
will permanently stop seepage of water and dampness through the walls. 


Par. 4. Through the use of the foregoing statements and represen- 
tations, and through other statements not set out herein, and through 
the use of the word “waterproofing” in their trade name, the respond- 
ents represent, directly and by implication, that their said paint 
product is an effective waterproofing material or compound, and 
that when applied as a coating to concrete, cement blocks, brick, 
cinder blocks, or other masonry walls, it will make such walls perma- 
nently waterproof and dampproof and impervious to water and mois- 
ture; that said product unites with and becomes a permanent part of 
wall surfaces to which it is applied. 

Par. 5. The foregoing statements and representations made by the 
respondents in connection with the promotion of sale and sale of their 
said products are false, misleading, and deceptive. 

In truth and in fact such product is not an effective waterproofing 
material or compound when appiied to concrete, cement blocks, brick, 
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cinder blocks, or other masonry surfaces. It will not make masonry 
walls impervious to water or moisture, nor effectively protect the 
structures to which it is applied against the elements of water and 
dampness. It does not unite with or become a permanent part of the 
object to which it is applied. 

While “Aquella” may, when applied under some conditions, aid in 
preventing water and moisture infiltration through masonry struc- 
tures, such effectiveness is limited to varying periods of time, and is 
not permanent under any condition of use. 

Par. 6. The use by the respondents of the foregoing false and mis- 
leading statements and representations and the use of the word “water- 
proofing” in said trade name, as aforesaid, has had, and now has, the 
tendency and capacity to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements and representations are true, and to induce 
the public to purchase substantial quantities of respondents’ products 
as result of such belief. 

Par. 7. The aforesaid acts and practices of the respondents, as 

herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Dismiss without prejudice by the following order: 

This matter came on to be heard in regular course upon motion to 
dismiss the complaint, filed by respondents on November 29, 1946, the 
answer and supplemental answer thereto, filed May 20, 1947, and 
September 3, 1948, respectively, by which said motion is not opposed. 

The complaint herein, issued August 10, 1945, charges the respond- 
ents, as individuals and as copartners, with unfair and deceptive acts 
and practices in commerce in the sale and distribution of a paint 
designated “Aquella” and recommended by them as a waterproofing 
agent for concrete, cement, brick, cinder blocks, and other masonry 
surfaces through the use of advertising by which they have represented 
that said product is an effective waterproofing material or compound, 
that when applied as a coating to concrete, cement blocks, brick, cinder 
blocks, or other masonry walls it will make such walls permanently 
dampproof and impervious to water and moisture, and that said prod- 
uct unites with and becomes a permanent part of wall surfaces to which 
it is applied. : 

It appears that respondent, as individuals and as copartners trad- 
ing as Modern Waterproofing Paint Co., on J anuary 18, 1946, sold the 
assets and business of this firm to Aquella Products, Inc., a New York 
corporation in which the individual respondents together own 900 
of the 1,000 shares of authorized and issued capital stock. The re- 
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spondents, as copartners and as individuals ‘acting through the part- 
nership, thereupon ceased the production, sale, distribution, and ad- 
vertising of the produce “Aquelia,” and said product has since been 
manufactured by Aquella Products, Inc. 

Since said copartnership has ceased to exist and the individual re- 
spondents are no longer engaged in the business of manufacturing, 
selling, distributing, or advertising the product involved in the com- 
plaint through and by means of said partnership, the Commission is 
of the opinion that the public interest does not require further correc- 
tive action with regard thereto at this time. 

It is therefore ordered, That the complaint be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to reopen 
it or take such further action at any time as may be warranted by the 
circumstances. 

Mr. S. F. Rose, Mr. Edward L. Smith and Mr. George M. Martin 
for the Commission. 

Mr. Robert E. Kline, Jr., of Washington, D. C., and Kirlin, Camp- 
bell, Hickox & Keating, of New York City, for respondents. 


Park & Tizrorp. Complaint, June 21,1946. Order, November 30, 
1948. (Docket 5447.) 

Cuarce: Advertising falsely or misleadingly as to unique nature, 
qualities, properties or results, and comparative merits and prices; in 
connection with the sale of “Tintex” texile dyes, designated and manu- 
factured for household use. 

Comp.aInt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Park & 
Tilford, a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of the said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParacraPy 1. Respondent, Park & Tilford, is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of New York, with its principal office and place of business 
located at 485 Fifth Avenue, in the city and States of New York. 

Par. 2. Respondent is now and has been for more than 2 years last 
past engaged in the sale and distribution in commerce between and 
among the various States of the United States of textile dyes, de- 
signed and manufactured for household use. Respondent, in the 
course and conduct of its business has caused and does now cause said 
dyes to be transported from its said place of business to its customers 


866412—51 50 


740 FEDERAL TRADE COMMISSION DECISIONS 


located in States other than the State of New York and in the District 
of Columbia. 

Par. 3. There has been and is now at all times mentioned herein, 
a course of trade in said household dyes in said commerce. 

Par. 4. In connection with the offering for sale and the sale of its 
said household dyes, respondent, by means of advertisements in news- 
papers and magazines, radio continuities, circulars, and other adver- 
tising media has made and is making statements and representations 
which are false, exaggerated, and misleading. Typical of said repre- 
 sentations are the following: 


Tintex is no ordinary dye; it dyes every fabric WITHOUT EXCEPTION—to 


PERFECTION. 
. .. It’s the best buy in dye too! Costs no more than ordinary dyes—only 


10¢ and 15¢. 
This Package is for DYHING Cotton, Silk, Linen, Wool and Rayon. It is 
sufficient to dye a dress of light-weight materials. (For heavier material, use 
more dye)... 
TINTEX is the ONLY ALL-FABRIC Dye at 10¢ 


(15¢ for the Large Size) Why Pay More? 


INSIST ON TINTEX 


because it is 


GUARANTEED 
by Park & Tilford 
to dye ALL-fabrics including CELANESE, NYLON & MIXTURES 
Comes in a SINGLE box for ALL fabrics 


World’s largest selling Tints and Dyes because best value—best quality! 

Yes—insist on Tintex! With Tintex you needn’t pay any more than 10 or 
15 cents to get a dye in a SINGLE box that dyes ALL fabrics. Ends fabrie con- 
fusion forever and brings you the best value, the quality in dye history! Use 
ALL-FABRIC Tintex with confidence on even your finest things. It’s easy, quick, 
perfect! These are the reasons why millions prefer Tintex, America’s ALL- 
FABRIC, ALL-PERFECT dyes! At drug, department and dime stores. * * * 

To get ALL-FABRIC Tintex, buy exactly the same gray box you’ve always 
bought. It will dye all fabrics. 

Over 50 Smart, Fashion-right colors for Celanese * All other Rayons * 
Sharkskins * Nylons * Mixtures * Silks * Wools * Cottons * Linens * 
Velvets * All other Fabrics. 


_ Par. 5. By means of the foregoing statements and representations 
and others of like tenor and effect, not herein specifically set out, 
respondent represents and implies that its product, Tintex, is not an 
ordinary dye, being substantially different from competitive products 
offered for the same purpose; that it dyes all fabrics perfectly regard- 
less of composition, including acetate and viscose rayons, nylons, silks, 
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wools, linen, cotton, sharkskins, velvet, or any mixture or combination 
of said fabric materials; that its dyes are available in over 50 colors 
and that regardless of the color selected, every dye job can be done 
easily, quickly, and perfectly by the consumer; that one box of Tintex 
is suflicient to dye an average lightweight dress, regardless of material 
or the color desired; that the price of 10 and 15 cents per box is less 
than the price of some competitive dyes and no higher than others; 
that Tintex is superior in quality and price to all competitive dyes, 
and is the only all-fabric dye giving the best value and quality; and 
that it is not necessary to pay more than 10 or 15 cents in order to do 
a satisfactory dye job. 

Par. 6. In truth and in fact all of said statements and representa- 
tions and others of similar meaning are false, deceptive, and mislead- 
ing. Respondent’s product is not materially different from other com- 
petitive household dyes; perfect dye jobs cannot be obtained with 
Tintex regardless of the fabric to be dyed or the colors selected, nor 
is it possible to do dyeing work at home in all instances easily, quickly, 
and perfectly. On the contrary, certain rayons and specially acetate 
rayons can be dyed only with difficulty and frequently require the 
services of professional dyers. It may be possible in some cases to 
dye lightweight dresses satisfactorily with one package of Tintex, but 
whether it can be done depends upon the material and the color in 
which said dress is proposed to be dyed. Dresses manufactured from 
acetate rayon, wool, and other combination fabrics require more than 
one package of Tintex and if the darker colors are selected a sub- 
stantially larger quantity of Tintex is required in order to dye the 
dress in the desired darker color, and it may in fact be necessary to 
use 5 or 10 times the amount of dye for darker colors than is required 
for the light colors. The expense of dyeing a garment the color de- 
sired in many instances is greater than is required for a similar dye 
job with competitive products. Respondent’s representation that it 
is not necessary to pay more than 10 cents or fifteen cents for a satis- 
factory dye job, coupled with the statement that Tintex comes in a 
single box for all fabrics, is grossly misleading. 

Par. 7. The aforesaid false, deceptive, and misleading representa- 
tions so made by respondent have had and now have the tendency 
and capacity to and do mislead and deceive a substantial portion of the 
consuming public into the belief that perfect dye jobs may be obtained 
with respondent’s product regardless of the material or fabrics to be 
dyed or the colors desired, and that said work may be done for the 
same price or less than is required with competitive dyes, and that 
all dyeing may be done safely, quickly, and to perfection by the con- 
sumer. 
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Par. 8. The aforesaid acts and practices of respondent are all to the 
prejudice of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
respondent’s motion for dismissal of the complaint herein, and the 
answer to such motion, filed by counsel in support of the complaint, 
which did not oppose the relief requested ; and 

It appearing from said motion, and from the record as a whole, that 
all of the practices charged in the complaint as being in violation of 
the Federal Trade Commission Act have been voluntarily discontinued 
and that a substantial number of such practices were discontinued 
prior to the issuance of the complaint; and 

It further appearing that since the date of the issuance of the com- 
plaint the Commission on, to wit, May 29, 1947, approved and promul- 
gated Trade Practice Rules for the Household Fabric Dye Industry 
and that the respondent has now furnished the Commission with 
proof of its full compliance with said rules and with adequate reason 
to believe that it will continue to comply therewith; and 

The Commission being of the opinion that in the circumstances the: 

public interest does not require further corrective action in this mat- 
ter at this time: 
It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice, however, to the right of the Commission to. 
institute a new proceeding against the respondent, or to take such 
further or other action in the future as may be warranted by the then 
existing circumstances. 

Mr. William L. Pencke for the Commission. 

Gale, Bernays, Falk & Eisner, of New York City, and Mason, 
Spalding & McA tee, of Washington, D. C., for respondent. ; 


Carxiste Rowntren trading as Exrorr Frnpers Bureau. Com- 
plaint, June 14, 1946. Order, December 20, 1948. (Docket 5444.) 

Charge: Advertising falsely or misleadingly as to prompt delivery 
and select clientel; in connection with the sale of food products, 
textiles, chemicals and pharmaceuticals, steel products, and machinery,. 
along with various other commodities. ’ 

Complaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act,. 
the Federal Trade Commission having reason to believe that Carlisle. 
Rowntree, an individual, trading as Export Finders Bureau, here- 
inafter referred to as respondent, has violated said act, and it appear-- 


» 
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ing to the Commission that a proceeding by it in respect thereof would 


‘be in the public interest, hereby issues its complaint, stating its charges 


in that respect as follows: 

ParacrarH 1. Carlisle Rowntree is an individual trading as Export 
Finders Bureau and has his office and principal place of business at 
8 Bridge Street, New York, N. Y. Since December 1941, respondent 
has been engaged in the sale and distribution of food products, textiles, 
chemicals and pharmaceuticals, steel products, and machinery, along 
with various other commodities. | 

Par. 2. Respondent at all times mentioned herein has been and is 
now in substantial competition with other individuals and with part- 
nerships, firms and corporations who are also engaged in the sale 
and distribution of like products in commerce, among and between 
the various States of the United States and various foreign nations. 

Par. 3 Respondent causes and has caused said products when sold 
to be transported from the State of New York into various other 
States of the United States, or from various points in other States 
of the United States into States of the United States other than the 
State of origin of said shipments, and from points in the several States 
of the United States to purchasers located in foreign nations, and from 
points in various foreign nations into the State of New York and 
various other States of the United States. At all times mentioned 
herein respondent has maintained a course of trade in commerce 
among and between the various States of the United States and with 
foreign nations. 

Par. 4. In the course and conduct of said business, and for the 
purpose of inducing the purchase of said commodities, respondent by 
means of advertising circulars, letters, catalogs, and other advertising 
media circulated generally through the United States and in various 
foreign nations, has made many representations concerning the nature 
and character of respondent’s business and commodities. Among such 
representations are the following: 

“WANTS” and “OFFERS” 

(Export—Import—Domestic) 

Here are a few items from our Depts. of Food Products; Notions; Textiles; 


Chemicals and Pharmaceuticals; Steel products ; Machinery; and Miscellaneous. 
We can make prompt deliveries on almost all items listed herein. 


“OFFERS” 
FOOD PRODUCTS: * * * Apple Sauce; Argentine Corn Beef (in bond) ; 
* * *; Beef Hxtract; "* * *. Qanned Pineapple; Canned Pimientoes; 
* * *. Hams Canned Cooked (in bond); Hams Salted Cured (in bond) ; 
* * *: Sardines; * * *. 


\ 
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TEXTILES: * * *; Cotton Duck; Gabardine; * * *. 


CHEMICALS AND PHARMACEUTICALS: Acids; Acetic, Acetonilide, 
* * %*, Phosphoric, Sulphuric; Alcohol (denatured); * * *; Ammonium 
Carbonate; * * *; Balata; Barium Chloride; Barium Hydrate; Benzalde- 
hyde; * * * Dyes (various); * * *; Liquid Fire Extinguisher; * * *; 
Manganese; * * * Oxides: Zinc and Iron; * * %*: Rosin; Sodium: 
* # *:. Hypochloride, * * *, Sulphate, * * *. Ghlorate, *) *i9*5 
Tri Calcium Phosphate; * * *, 

STEEL PRODUCTS: Angles; Black and Galvanized Steel Sheets; Bolts and 
Nuts; Corrugated Sheets; * * *; Gas and Water Pipes; Hot and Cold Rolled 
Bars; Nails; Reinforced Concrete Rods; Saws; Screws; Shovels; Structural 
Steel; Tees; (Tin Cans for Export) ; Tin Plate; Washers ; Wire. 

MACHINERY : Borers; Bulldozers; Cranes, Diesel Engines; Draglines ; Grind- 
ers; Lathes; Millers; Printing Presses ; Road Rollers ; Screw Machines; Shovels ; 
Shapers ; Textiles; Tool Machinery; Tractors; Trucks; Woodworking; * * bal 

MISCELLANEOUS: Auto Radios; * * *: Cigarette.Paper; * * *; Fire 
Extinguishers; Kraft Paper; * * *; Manila Woven Hemp; * * *; Oak 
Barrels; Paper (all type) ; Printing Inks; * * *; Rope; * * *; Synthetic 
Rubber Goods; * * *; Wire Bound Crates (22000). 


Many Primary Sources—Many Bargains—Many Other Listings 


Send Us Your “Wants” and “Offers” 
ANNOUNCEMENT 


The purpose of Hxport Finders Bureau is to perform a present needed function 
in the trade. We are finders. We try to find for you reliable sellers of your 
requirements and reliable buyers for your surplus products and offerings. We 
try to find the original source of supply and the ultimate user, or their authorized 
representatives. The service will be helpful in eliminating many middle-men 
and the resultant confusion, loss of time and needless increase in price. 

Hxport Finders Bureau proposes to promote direct dealing between a selected 
list of buyers and consumers on the one hand, and a selected list of sellers and 
producers on the other. All recipients of this announcement are on one or both 
of these lists. 


Respondent in the conduct of the said business, in the manner afore- 
said, makes various other statements and representations of similar 
import and meaning concerning his said business and products sold 
by him. 

Par. 5. In the manner aforesaid the respondent represents and 
has represented that he is in a position to make prompt deliveries of 
almost all items listed under his said “offers”; that all persons receiv- 
ing respondent’s circulars and literature are in a select group based 
upon reputation for reliability. 

Par. 6. In truth and in fact respondent cannot make prompt de- 
livery on almost all items listed under his said list of “offers,” and 
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at the time of the issuance and dissemination of his said list respond- 
ent did not have a commitment or contract from any source of supply 
covering “almost all items” or even a majority of items listed thereon. 
In truth and in fact, the major portion of the items listed by respond- 
ent on said list of “offers” are items which at the time of the issuance 
and dissemination of said list were under strict priority and allocations 
and were governed by regulations of the War Production Board, Office 
of Price Administration, or other governmental agencies. In truth 
and in fact respondent will send his list to any person or firm that 
he believes he can make a sale to or purchase from, irrespective of the 
standing and reliability of the person or firm in the business world, 
and respondent’s select list of purchasers and buyers is not a list 
compiled on a basis of reliability. Furthermore, even should the items 
listed on respondent’s said “offers” be available on the market, re- 
spondent still would be unable to make “prompt” delivery because the 
governmental regulations relative to allocations and priorities neces- 
sitate delay. 

Par. 7. The aforesaid representations have the capacity and tend- 
ency to mislead and deceive the purchasing public into the mistaken 
and erroneous belief that such representations are true; and have the 
capacity and tendency to, and do, induce the purchasing public, be- 
cause of such mistaken and erroneous belief, to purchase respondent’s 
products, thereby unfairly diverting trade in both domestic and 
foreign commerce to the respondent from those of his competitors 
who do not in any manner misrepresent their products or the status 
of their business, to their injury and to the injury of the public. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice of the public and constitute unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


Dismissed by the following order: 

This matter coming on to be heard by the Commission upon the 
complaint of the Commission, the respondent’s answer thereto, testi- 
mony and other evidence taken before a trial examiner of the Commis- 
sion theretofore duly designated by it, the trial examiner’s recom- 
mended decision and exceptions thereto filed by counsel in support of 
the complaint, and written briefs (oral argument not having been 
requested) ; and ; 

The Commission being of the opinion that the allegations of the 
complaint have not been sustained : 

It is ordered, That the complaint herein be, and it hereby is, 
dismissed. 

Before Vr. Frank Hier, trial examiner. 

Mr. Charles 8. Cou for the Commission. 
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Sipney H. Wincox, anp Waurer G. Lour anp Enocu L. Haran, 
doing business as TrterpHons Answertne Service. Complaint, 
November 10, 1948. Order, January 7, 1949. (Docket 5079.) 

Cuarcre: Misrepresenting business status, advantages or connec- 
tions and assuming or using misleading.trade or corporate names and 
furnishing means and instrumentalities of misrepresentation and de- 
ception as to government connection, and respondents being an en- 
dowed organization or institution devoted to research and the ad- 
vancement of the general welfare, and that its work included research 
in the matter of employment; in connection with the sale of reply post- 
cards, designed and intended to be used by creditors and collection 
agencies in obtaining information concerning debtors. 

Compiatnt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Sidney 
- H. Wilcox, an individual, and Walter G. Lohr and Enoch L. Harlan, 
individually and doing business under the name Telephone Answering 
Service, hereinafter referred to as respondents, have violated the pro- 
visions of said act, and it appearing to the Commission that a proceed- 
ing in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent Sidney H. Wilcox, is an individual, doing 
business under the names “Board of Employment Research,” “Division 
of Employment Research,” “The Toledo Foundation, Division of 
Employment Research,” “Bureau of Statistics, Division of Employ- 
ment,” “National Tracing Bureau,” and “Creditors Tracing Bureau.” 
Said respondent has no fixed place of abode or business, but has at 
various times within the year last past used as business addresses; Gen- 
eral Delivery, Detroit, Mich.; 538 Erie Street, Toledo, Ohio; Room 
1830, Standard Building, Cleveland, Ohio; Room 703 Albee Building, 
Washington, D. C., and 9001 Cicero Avenue, Oakland, Ill. 

Respondents Walter G. Lohr and Enoch L. Harlan, are individuals 
doing business under the name “Telephone Answering Service,” with 
an office and principal place of business at Room 1605, Court Square 
Building, Baltimore, Md., and with other offices located at 703, Albee 
Building, Washington, D. C., 538 Erie Street, Toledo, Ohio, and 
elsewhere. 

Par. 2. Respondent Sidney H. Wilcox is now, and has been for more 
than 6 months last past, engaged in the business of selling and dis- 
tributing reply postcards, designed and intended to be used by 


creditors and collection agencies in obtaining information concerning 
debtors. 
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Said respondent has caused the said cards to be transported from 
his various locations to purchasers thereof in various other States of 
the United States and in the District of Columbia. Said respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said cards in commerce between and among the various 
States of the United States and in the District of Columbia. Many of 
the purchasers of said cards cause goods and other property to be 
transported from their respective places of business to purchasers 
thereof in other States of the United States, and maintain, and at 
all times mentioned herein have maintained, courses of trade in such 
goods and property in commerce between and among the various 
States of the United States. : 

In his business of selling and distributing said cards respondent has 
traded and done business under the names set forth in Paragraph One 
hereof. 

Par. 3. The said cards were sold and distributed by respondent 
Wilcox when using the name “Board of Employment Research,” are 
substantially in the form exemplified by a photostatic copy of the said 
card, marked Exhibit A; when using the name “Division of Employ- 
ment Research” are substantially in the form exemplified by a photo- 
static copy of the said card, marked “Exhibit B,” and when using the 
name “The Toledo Foundation, Bureau of Employment Research” 
are substantially in the form exemplified by a photostatic copy of said 
card, marked “Exhibit C.” 

The said Exhibits A, B, and C are attached hereto, and by this 
reference incorporated herein and made a part hereof. 

When using the name “Bureau of Statistics, Division of Employ- 
ment” respondent Wilcox used a card generally resembling and in 
many respects identical with the cards exemplified by Exhibit A 
and B. 

Upon the said cards when they were delivered to purchasers thereof, 
respondent Wilcox placed numbers which were his code numbers and 
identified his customers to him. 

Purchasers of the “Toledo Foundation” cards addressed them to 
the persons concerning whom information was sought at their last 
known addresses, attached the postage as indicated thereon, enclosed 
5-cent pieces in the envelopes attached to the cards, and stapled the 
two parts of the cards together. They then caused the said cards to 
be delivered to a representative of respondents Lohr and Harlan at 
538 Erie Street, Toledo, Ohio, who deposited the individual cards in 
the United States mail. Such of the return cards as were filled out 
and mailed were received by the said representative at Toledo, Ohio, 
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who caused them to be delivered there, or elsewhere, to respondent 
Wilcox, who, having identified the customers by the code numbers, 
sent the cards to the appropriate customers. 

The procedure with respect to the other cards mentioned herein 
was substantially the same, except that. such of the return cards as 
were filled out and mailed were received at Washington, D. C., by a 
representative of respondents, Lohr and Harlan and by him forwarded 
to respondent Wilcox. 

Par. 4. Through the use of “The Toledo Foundation” cards referred 
to above, respondent Wilcox has falsely represented, and placed in 
the hands of his customers means of falsely representing, directly and 
by implication, to those to whom the said cards were sent, that the 
desired information was sought by an endowed organization or insti- 
tution devoted to research and the advancement of general welfare, 
for the purpose of a survey of matters connected with employment. 

. Par. 5. Through the use of the “Division of Employment Research” 
cards, referred to above, respondent Wilcox has falsely represented, 
and placed in the hands of his customers means of falsely representing, 
directly and by implication, to those to whom the said cards were sent, 
that the desired information was sought by an organization connected 
in some fashion with the government of the United States, and with 
employment, for the purposes of a survey of certain matters connected 
with employment. 

Par. 6. Through the use of the “Bureau of Statistics, Division of 
Employment” cards, referred to above, respondent Wilcox has falsely 
represented, and placed in the hands of his customers means of falsely 
representing, directly and by implication, to those to whom the said 
cards were sent, that the desired information was sought by an 
organization connected in some fashion with the Government of the 
United States and with employment. 

Par. 7. Through the use of the “Board of Employment Research” 
cards referred to above, respondent Wilcox has falsely represented, 
and placed in the hands of his customers means of falsely representing, 
directly and by implication, that the desired information was sought 
by an organization connected in some fashion with the United States 
Government and with employment, for the purposes of a survey pre- 
liminary to formulating a plan for the stabilization of labor conditions 
and placing persons in the most desirable positions consistent with 
their abilities. 

Par. 8. Through the use of the names “Division of Employment Re- 
search,” “Bureau of Statistics, Division of Employment,” and-“Board 
of Employment Research” respondent Wilcox has falsely represented, 


pak 
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and placed in the hands of his customers means of falsely representing, 
directly and by implication, to those to whom the cards on which 
those names appear, that said concern were connected in some fashion 
with the government of the United States, and with employment. 

Through the use of the name “The Toledo Foundation, Division 
of Employment Research” respondent Wilcox has falsely represented, 
and placed in the hands of his customers means of falsely representing, 
directly and by implication, that the said organization or institution 
was endowed, and devoted to research and the advancement of the 
general welfare, and that its work included research in the matter of 
employment. 

Par. 9. The said representations and names were false and mis- 
leading. In truth and in fact respondent was not engaged in making 
any survey of any matter relating to employment. He does not con- 
duct any endowed organization or institution. He is not connected 
with the Government of the United States nor does he, so far as the 
recipients of said cards are concerned, have anything to do with em- 
ployment of others. The said cards were sent only for the purpose 
of obtaining information concerning the recipients for the sole pur- 
pose of facilitating the collection of allegedly delinquent accounts, 


and the schemes were merely attempts to obtain the information by 


deceit and subterfuge. The names used by respondent Wilcox were 
merely disguises for the true nature of his business. 

Par. 10. Respondents Lohr and Harlan, through their agents and 
representatives, by mailing the said cards, as set forth herein, to the 
persons concerning whom information is sought, further the making 
of the false and misleading representations hereinabove set forth, and 
by returning the said reply cards to respondent Wilcox, assist in the 
fruition of the purposes for which the said false and misleading rep- 
resentations were made by respondent Wilcox and his customers. 

Par. 11. The use by respondents, as hereinabove set forth, of the 
foregoing false and misleading representations and designations, has 
had the capacity and tendency to mislead and deceive, and has misled 
and deceived, many persons to whom the said cards were sent into the 
erroneous and mistaken belief that the said representations and desig- 
nations were true and correct and by reason thereof to give informa- 
tion which they otherwise would not have supplied. 

Par. 12. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public, and consti- 
tute unfair and deceptive acts and practices within the intent and 
meaning of the Federal Trade Commission Act. 
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Complaint dismissed without prejudice by the following order: 

This matter came on to be heard in regular course upon motion of 
September 16, 1948, by counsel supporting the complaint to dismiss 
said complaint without prejudice, to which respondents Walter G. 
Lohr and Enoch L. Harlan, individually and doing business under 
the name Telephone Answering Service, filed an answer on September 
27, 1948, by which said motion is not opposed, and to which no answer 
has been filed by Sidney H. Wilcox in his individual capacity or doing 
business as Telephone Answering Service. 

The complaint herein, issued on November 10, 1943, charges respond- 
ents with unfair and deceptive acts and practices in commerce in 
the sale and distribution of reply post cards designed and intended 
to be used by creditors and collection agencies in obtaining informa- 
tion concerning creditors, through the use of which it is alleged that 
respondents falsely represented that they operated an endowed or- 
ganization or institution devoted to the research and advancement of 
general welfare for the purpose of a survey of matters connected with 
employment or that the information sought by said cards was desired 
by an organization connected in some fashion with the Government 
of the United States and with employment. 

It appears to the Commission that respondents Walter G. Lohr 
and Enoch L. Harlan severed all connection with respondent Sidney 
H. Wilcox on December 1, 1943, and since that date it does not appear 
that they have engaged in any of the acts and practices charged in 
the complaint. The present whereabouts of the respondent Sidney 
H. Wilcox are unknown, and the Commission is at present in posses- 
sion of no information by which it is able to determine if there has 
been a continuance of any of the acts and practices charged in the 
complaint and has no reason to believe that they have been continued. 
The Commission is therefore of the opinion that the public interest 
does not require further corrective action in this matter at this time. 

It is therefore ordered, That the complaint be, and it is hereby, dis- 
missed without prejudice to the right of the Commission to reopen 
-t or take such further action at any time in the future as may be 
warranted by the then existing circumstances. 

Mr. Randolph W. Branch for the Commission. 

Mullikin, Stockbridge & Waters, of Baltimore, Md., for Walter 
G. Lohr and Enoch L. Harlan. 


Davin RosenrHAL AND BengsAMIN PEISACHOW, TRADING AS UNITED 
Sratss ForwarRDING SysTEM, ET AL. Complaint, June 26, 1948. 
Order, January 11, 1949. (Docket 4985.) 
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Cuarce: Misrepresenting business status, advantages, or connec- 
tions and assuming or using misleading trade or corporate name as to 
nature of business and collection agency being in some capacity con- _ 
nected with the movement and transportation of goods and their 
delivery to the proper consignee ; in connection with the sale of double 
postal card questionnaires designed and intended to be used in obtain- 
ing information concerning alleged debtors of the customers to whom 
the said postal card questionnaires are sold and delivered. 

CompiaInt: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 
Federal Trade Commission having reason to believe that David Rosen- 
thal and Benjamin Peisachow, individually and trading as United 
States Forwarding System, Samuel Rosenthal, an individual, The 
Basch Co., Inc., a corporation, Air-Way Electric Applance Corp., 
William Taylor Sons & Co., a corporation, Lawrie Bros. Furniture Co., 
a corporation, American National Finance Corp., a corporation trading 
under the name Industrial Loan Society, Inc., J. M. Wildman Co., Inc., 
a corporation, Rochester Peoples Outfitting Co., Inc., a corporation, 
Zorrie Gais, Leon Sturman, and Samuel Sturman, individually and 
trading as The Outlet, The Ross Co., Inc., a corporation, Harry 
Greenebaum and Norman Greene, individually and trading under the 
name M. Greenebaum & Sons, Swope Jewelry Co., a corporation, The 
Kay Jewelry Store, a Florida corporation, The Kay Jewelry Store, an 
Indiana corporation, The Kay Jewelry Store, a Tennessee corpora- 
tion, The Kay Jewelry Store, a Maryland corporation, The Kay Jew- 
elry Store, a California corporation, Commercial Credit Co., Inc., a 
Delaware corporation, and Commercial Credit Co., Inc., a Maryland 
corporation, hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a pro- ’ 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondents David Rosenthal and Benjamin Peisa- 
chow are individuals trading as United States Forwarding System, 
with an office and place of business formerly located at 367 Ellicott 
Street, Buffalo, N. Y., where the said Benjamin Peisachow is still 
located. The mailing address of United States Forwarding System 
has been recently changed to Prudential Building, Buffalo, N. Y., and 
the present address of the respondent David Rosenthal is 66 Monroe 
Parkway, Rochester, N. Y. 

Respondent Samuel Rosenthal is an individual, the brother of 
respondent David Rosenthal, and has, from time to time, been the 
active manager of the “United States Forwarding System.” 
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Respondent The Basch Co., Inc., is an Ohio corporation, with its 
office and principal place of business at 731 Euclid Avenue, Cleveland, 
Ohio. 

Respondent Air-Way Electric Appliance Corp. is an Ohio corpora- 
tion, with its office and principal place of business at 2101 Auburn 
Street, Toledo, Ohio. 

Respondent William Taylor Sons & Co. is an Ohio corporation, with 
its office and principal place of business at 630 Euclid Avenue, Cleve- 
land, Ohio. 

' Respondent Lawrie Bros. Furniture Co. is an Ohio corporation with 
its office and principal place of business at 1207 State Street, Erie, Pa. 

Respondent American National Finance Corp. is a New Jersey cor- 
poration, with its office and principal place of business at 11 Hill 
Street, Newark, N. J., and operating many branches under various 
trade names in the States of Pennsylvania, New Jersey, Delaware, 
Virginia, Massachusetts, Maryland, and in the District of Columbia, 
among which is a branch operated in the name of Industrial Loan 
Society, Inc., at 9183 State Street, Erie, Pa. 

Respondent J. M. Wildman Co., Inc., is a New York corporation 
with its office and principal place of business at 412 Main Street, 
Rochester, N. Y. 

Respondent Rochester Peoples Outfitting Co., Inc., is a New York 
corporation with its office and principal place of business at Central 
Avenue and Armand Street, Rochester, N. Y. 

Respondent Zorrie Gais, Leon Sturman, and Samuel Sturman are 
individuals trading under the name The Outlet, with a principal place 
of business at 105 Clinton Avenue, South Rochester, N. Y. 

Respondent The Ross Co., Inc., is a corporation of the District of 
Columbia, with places of business at 702 Seventh Street NW., and 
1331 F Street NW., Washington, D. C. 

Respondents Harry Greenebaum and Norman Greene are indi- 
viduals trading under the name of M. Greenebaum & Sons, with a 
principal place of business at 2200 East Monument Street, Baltimore, 
Md. 

Respondent Swope Jewelry Co. is a Delaware corporation, with a 
principal place of business at 1114 F Street NW., Washington, D. C. 

_ Respondent The Kay Jewelry Store, a Florida corporation, has 
a principal place of business at 56 West Adams Street, Jacksonville, 
Fla. 

Respondent The Kay Jewelry Store, an Indiana corporation, has 
a principal place of business at 327 Main Street, Evansville, Ind. 

Respondent The Kay Jewelry Store, a Tennessee corporation, has 
a principal place of business at 630 Market Street, Chattanooga, Tenn. 
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Respondent The Kay Jewelry Store, a Maryland corporation, has 
a principal place of business located at 7 ‘West Lexington Street, 
Baltimore, Md. . 

Respondent The Kay Jewelry Store, a California corporation, has 
places of business located at 319 Pine Avenue, Long Beach, Calif., and 
1308 Broadway, Oakland, Calif. 

Respondent Commercial Credit Co., Inc., a Delaware corporation, 
has its principal office in the First National Bank Building, Redwood 
and Light Streets, Baltimore, Md. 

Respondent Commercial Credit Co., Inc., a Maryland corporation, 
has its principal office in the First National Bank Building, Redwood 
and Light Streets, Baltimore, Md. 

Paracrarn 2. Respondents David Rosenthal and Samuel Rosenthal 
are now, and for several years last past have been, and respondent 
Benjamin Peisachow was for several years prior to August 1942, en- 
gaged in the business of selling and delivering to the other respondents 
named herein, and to others not named herein, United States double 
postal card questionnaires, in the form exemplified by a copy thereof 
marked “Exhibit A,” attached hereto and by this reference incorpo- 
rated herein and made a part hereof, designed and intended to be 
used, as hereinafter set forth, in obtaining information concerning 
alleged debtors of the customers to whom the said postal card question- 
naires are sold and delivered. Respondents David Rosenthal, Samuel 
Rosenthal, and Benjamin Peisachow have caused the said postal card 
questionnaires to be transported from their aforesaid place of busi- 
ness in the State of New York to the other respondents named herein 
and to other customers not named herein, at their respective places 
of business in various States of the United States other than the 
State of New York and in the District of Columbia. The respondents 
David Rosenthal and Samuel Rosenthal maintain, and have main- 
tained, and Benjamin Peisachow maintained, at the various times 
mentioned herein, a course of trade in said postal card questionnaires 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. Respondents The Basch Co., Inc., Air-Way Electric Appli- 
ance Corp., William Taylor Sons & Co., Lawrie Bros. Furniture Co., 
J. M. Wildman Co., Inc., Rochester Peoples Outfitting Co., Inc., Zorrie 
Gais, Leon Sturman, and Samuel Sturman, individuals trading as 
The Outlet, The Ross Co., Inc., Harry Greenebaum and Norman 
Greene, individuals trading under the name M. Greenebaum & Sons, 
Swope Jewelry Co., The Kay Jewelry Store, a Florida corporation, 
The Kay Jewelry Store, an Indiana corporation, The Kay Jewelry 
Store, a Tennessee corporation, The Kay Jewelry Store, a Maryland 
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corporation, The Kay Jewelry Store, a California corporation, are 
now, and for some time last past have been, engaged in selling goods 
to and extending credit to persons located in States other than States 
in which said respondents are located, and in the District of Columbia. 
Many of the said respondents’ debtors fail to meet their obligations 
when due, and said respondents, in the course of their efforts to col- 
lect, frequently desire to ascertain the current locations and addresses 
of many of such debtors. For the purpose of doing so said respondents 
use the postal card questionnaires acquired from respondents David 
Rosenthal, Samuel Rosenthal, and Benjamin Peisachow, as herein- 
above stated, in the manner hereinafter set out. 

Respondents American National Finance Corp. and Commercial 
Credit Co., Inc., a Delaware corporation, are now, and for some time 
last past have been, engaged in the business of lending money. Com- 
mercial Credit Co., a Delaware corporation, operates through a num- 
ber of other corporations organized under the laws of various States, 
including respondent Commercial Credit Co., Inc., a Maryland cor- 
poration, whose stock is wholly owned by and all of which are con- 
trolled by the said Delaware corporation. The various other subsidi- 
ary companies send the names of their delinquent debtors concerning 
whose whereabouts they desire information to the said Maryland 
corporation, which buys and uses the cards mentioned herein in the 
manner hereinafter set forth. American National Finance Corp. buys 
and uses the said cards for the purposes and in the manner set out 
herein. 

Par. 4. The respondents David Rosenthal, Samuel Rosenthal, and 
Benjamin Peisachow sell and deliver their said postal card question- 
naires to their said customers, who address the cards to their alleged 
delinquent debtors at their last known addresses and return them to 
respondents David Rosenthal, Samuel Rosenthal, and Benjamin 
Peisachow, who mail said cards in Buffalo, N. Y., and send all re- 
plies received from the alleged delinquent debtors, containing the 
desired information, to the appropriate purchasers, charging 50 cents 
for each reply card. The respondents selling the cards are able to 
identify those who purchased them by means of code numbers which 
they cause to be placed on said cards, opposite “Package Reference 
No.,” before said cards are delivered to the purchasers thereof. The 
respondents David Rosenthal, Samuel Rosenthal, and Benjamin 
Peisachow send to those individuals returning said postal card ques- 
tionnaires small packages of soap approximately 1 cent. 

Par. 5. By means of the aforesaid postal card questionnaires and 
their usage as aforesaid, the respondents have falsely represented to 
the addressees of said cards, and placed in the hands of their customers 
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the means of representing, directly and by implication, that United 
States Forwarding System was holding packages of value for said 
alleged debtors, that delivery could not be affected because of defec- 
tive addresses and lack of proper identification, that the informa- 
tion sought by means of said postal card questionnaires was for the 
purpose of identifying and locating the consignees thereof, so that 
the package thus held could be delivered to said consignees, that the 
packages were in the hands of United States Forwarding System in 
‘the usual course of its business, and that transportation charges which 
were involved had been prepaid. 

The said representations were false and misleading. In truth and 
in fact respondents David Rosenthal, Samuel Rosenthal, and Ben- 
jamin Peisachow do not have, and have not had, when the cards were 
mailed, any packages for or addressed to said alleged delinquent 
debtors, and the only packages which said respondents have ever 
sent to persons responding to said inquiries are packages of soap of 
inconsequential value which they themselves made up. The infor- 
mation sought by the use of said postal card questionnaires was not 
desired for the purpose of identifying and locating those to whom 
. they were sent in order to transmit packages to them, but was sought 
solely for the purpose of assisting the respective creditors of said 
persons to collect their said alleged delinquent accounts. The whole 
scheme was merely an attempt to obtain information by subterfuge. 

Par. 6. Through the use of the name “United States Forwarding 
System” on said postal card questionnaires, sent through the mails in 
the manner aforesaid, respondents have represented, directly and by 
implication, that said concern is in some capacity connected with 
the movement and transportation of goods and their delivery to the 
proper consignees. This representation is false and misleading. In 
truth and in fact the business of this concern has nothing whatever to 
do with the movement or transportation of goods or their delivery to 
the proper consignees. 

Par. 7. The use of the said false and misleading statements, repre- 
sentations, and designation has had the tendency and capacity to, and 
has, misled and deceived many persons, to whom the said postal card 
questionnaires were sent, into the erroneous and mistaken belief that 
said statements and representations were true, and by reason thereof 
to give information which they would not otherwise have supplied. 

Par. 8. The aforesaid acts and practices of respondents, as herein . 
alleged, are all to the prejudice and injury of the public, and con- 
stitute unfair and deceptive acts and practices in commerce in vio- 
lation of the Federal Trade Commission Act. 
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FINAL NOTICE 


and lack of identification we cannot 


We have a PREPAID package for 
the person whose name is written on 
the back of the attached card. On 


account of a difference in addreas 


make delivery. 


correct full name, address and other 
information requested. Be sure to fill 
in all the blank spaces provided. 


UNITED STATES FORWARDING 
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To help make delivery give us the 


SYSTEM 
UNCLAIMED PACKAGE DEPT. 


Buffalo, N. Y. 


367 Ellicott St. 
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Complaint dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon a mo- 
tion for dismissal of the complaint herein without prejudice, filed by 
counsel in support of the complaint, no answer to such motion having 
been filed on behalf of the respondents; and 

It appearing from the motion that the respondents Benjamin Peisa- 
chow, David Rosenthal, and Samuel Rosenthal were the parties who 
were active at various times and in varying degrees in the business of 
selling the skip trace devices to which the complaint relates, and that 
the other respondents named in the complaint were merely purchasers 
and users of said devices; and 

It further appearing that the business of selling these devices has 
now been discontinued and that the active parties named above have 
agreed with the United States Attorney’s Office not to reengage in 
said business; and . 

The Commission being of the opinion that in the circumstances the 
public interest does not require further corrective action in this _ 
matter at this time; 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to institute 
a new proceeding against the respondents, or any of them, or to take 
such further or other action in the future as may be warranted by the 
then existing circumstances. 

Before Mr. Arthur F. Thomas, trial examiner. 

Mr. Randolph W. Branch for the Commission. 

Halpern & Friedman, of Buffalo, N. Y., for David Rosenthal and 
Benjamin Peisachow. 

Welles, Kelsey, Cobourn & Harrington, of Toledo, Ohio, for Air- 
Way Electric Appliance Corp. : 

Mooney, Hahn, Loeser, Keough & Freedheim, of Cleveland, Ohio, 
for William Taylor Sons & Co. 

Mr. William W. Know, of Erie, Pa., for Lawrie Bros. Furniture Co. 

Hines, Rearick, Dorr & Hammond, of New York City, for American 
National Finance Corp. 

Mr. William B. Rosenberg, of Rochester, N. Y., for J. M. Wildman 
Co., Inc. and Rochester Peoples Outfitting Co., Inc. 

Allers & Cochran, of Baltimore, Md., for M. Greenebaum and Sons. 

Mr. Simon Hirshman, of Washington, D. C., for The Ross Co., Inc., 
Swope Jewelry Co., The Kay Jewelry Store, a Florida corporation, 
The Kay Jewelry Store, an Indiana corporation, The Kay Jewelry 
Store, a Tennessee corporation, The Kay Jewelry Store, a Maryland 
corporation, and The Kay Jewelry Store, a California corporation. 
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Pomprran Ouive Om Corr. Complaint, March 16, 1945. Order, 
January 11,1949. (Docket 5294.) 

Cuarce: Advertising falsely or misleadingly, assuming or using 
misleading trade or corporate name, misbranding or mislabeling and 
using misleading product name or title as to source or origin in that 
domestic product is imported; in connection with the sale of a food 
product, now designated as “Pompeian Virgin Pure Olive Oil,” and 
formerly designated as “Pompeian Brand Virgin Pure Imported 
Olive Oil.” 

ComprLaInt: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Pompeian 

Olive Oil Corp., a corporation, hereinafter referred to as respondent, 
has violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrarn 1. Respondent Pompeian Olive Oil Corp. is a corpora- 
tion organized, existing and doing business by virtue of the laws of 
the State of Maryland with its office and principal place of business 
located at 4201 Pulaska Highway, in the city of Baltimore, State of 
Maryland. 

Par. 2. Respondent is now and for several years last past has been 
engaged in the sale and distribution of a food product, now designated 
as “Pompeian Virgin Pure Olive Oil,” and formerly designated as 
“Pompeian Brand Virgin Pure Imported Olive Oil,” in commerce, 
between and among the various States of the United States and in the 
District of Columbia. Respondent causes and has caused said prod- 
uct, when sold, to be shipped from its place of business in the State 
of Maryland to purchasers thereof located in various other States of 
the United States and in the District of Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said product, in commerce, between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. Respondent is now and at all times mentioned herein has 
been substantial competition with other corporations and with part- 
nerships and individuals engaged in the sale and distribution of both 
imported and domestic, and blends of domestic and imported olive oil, 
in commerce, between and among the various States of the United 
States and in the District of Columbia. 

Par. 4. In the course and conduct of its aforesaid business the re- 
spondent has disseminated and is now disseminating, and has caused 
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and is now causing the dissemination of false advertisements concern- 
ing its said product by United States mails and by various other means 
in commerce as “commerce” is defined in the Federal Trade Com- 
mission Act; and respondent has disseminated and is now disseminat- 
ing and has caused and is now causing the dissemination of false adver- 
tisements concerning its said product by various means, for the purpose 
of inducing, and which are likely to induce, directly or indirectly, the 
purchase of its said product in commerce as “commerce” is defined by 
the Federal Trade Commission Act. Among and typical of the false, 
misleading and deceptive statements and representations disseminated 
and caused to be disseminated by means of advertisements inserted in 
newspapers and periodicals, on letterheads and in pamphlets, and 
other advertising literature are the following: 

Be sure to get Pompeian Olive Oil—the virgin pure, first press of hand-picked 
and sun mellowed Mediterranean olives. 

Still the same pure imported golden virgin quality * * * Weuse only the 
genuine olive oil. Use the imported virgin olive oil. 

(Picturization of foreigners in a foreign scene transporting olives 
on burros. ) 

Since earliest times, pure virgin olive oil has been known and used by people 
of the civilized world. For more than 30 years, Pompeian Olive Oil has set the 
standard in America. 

Pompeian is first-press, virgin quality . . . the pure unadulterated oil extracted 
from properly ripened olives, hand-picked from selected trees growing in the 
finest Mediterranean olive-producing areas. Many of these trees are more than 
2,000 years old. The first-pressing, produces only 25% of the oil from an olive, 
but that is all which is good enough to bear the Pompeian label! 

Par. 5. By and through the use of the foregoing statements, repre- 
sentations, and depictions and others of the same import and meaning 
but not specifically set out herein, respondent represents that is said 
olive oil is produced in, and imported to this country from, the Mediter- 
ranean olive oil producing areas. 

Par. 6. The aforesaid statements and representations and depictions, 
are false, misleading, and deceptive. In truth and in fact, respond- 
ent’s olive oil is not made in or imported from the Mediterranean area. 
On the contrary, said product is a blend of domestic and imported olive 
oils. 

Par. 7. Respondent in the past has placed on the labels of the con- 
tainers for its product shipped in commerce and consisting of a blend 
of domestic and imported olive oils, the following legend. 

Pompeian Brand 


Virgin Pure Imported 
Olive Oil. 


DISMISSALS—-POMPEIAN OLIVE OIL CORP.—COMPLAINT 763 


Since about 1948 the label has carried the following legend: 


Pompeian Brand 
Virgin Pure 
Olive Oil 
and with the exception of the omission of the word “imported” is other- 
wise in all respects, the same as that theretofore used. 

The use of the word “imported” on said labels served as a representa- 
tion that the product is composed entirely of imported olive oil, which 
is contrary to the fact. For a period of about 30 years and up to 
about 1942 the respondent’s “Pompeian Brand” olive oil was imported 
from the Mediterranean area. Over this period of time this brand 
name and the corporate name both containing the word “Pompeian” 
became firmly associated in the public mind with a high grade imported 
oil and as a company which dealt only in imported olive oil. The 
continued use of the brand name “Pompeian” and the corporate name 
containing the word “Pompeian” has the tendency and capacity to 
cause the public to erroneously understand and believe that the prod- 
uct now sold by respondent is the same product as was formerly sold 
under such brand and corporate name, that is, imported olive oil. 
The deceptive character in the use of respondent’s present label is 
enhanced by the fact that it is identical in all respects with the label 
formerly used for its imported product with the exception of the use 
of the word “Imported” thereon. 

Par. 8. There is a preference on the part of a substantial portion 
of the purchasing public for imported olive oil and particularly that 
produced in the Mediterranean area and imported to and sold in the 
United States. 

Par. 9. The use by the respondent of the aforesaid statements, 
representations, and depictions in its advertising matter, on the labels 
of its product and the implication involved in its corporate name, are 
calculated to, and have the tendency and capacity to, and do, mislead 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that its said product is an imported product and 
originates in the Mediterranean area and into the purchase of sub- 
stantial amounts of said product because of such belief. As a result 
trade has been unfairly diverted to respondent from its competitors 
who actually advertise and sell imported olive oil, as well as those 
who advertise and sell domestic olivé oil and blends of domestic and 
imported olive oils in commerce, and substantial injury has been 
done and is now being done to such competition, in commerce, between 
and among the various States of the United States and in the District 


of Columbia. 
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Par. 10. The acts and practices of the respondent as herein alleged 
are all to the prejudice and injury of the public and respondent’s 
competitors and constitute unfair and deceptive acts and practices 
in commerce and unfair methods of competition in commerce within 
the intent and meaning of the Federal.Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
respondent’s motion for dismissal of the complaint herein, and the 
answer to such motion filed by counsel in support of the complaint; 
and 

It appearing from said motion and from the record that the re- 
spondent’s practices of representing blended domestic and imported 
olive oils as imported products were inadvertent, and, in any event, 
have not been engaged in since January 1945; and 

It further appearing that there is good reason to believe that none 
of such practices will be resumed; and 

The Commission being of the opinion that in the circumstances the 
public interest does not require a continuation of this proceeding at 
this time. 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to institute 
a new proceeding against the respondent or to take such further or 
other action in the future as may be warranted by the then existing 
circumstances. 

Mr. William M. King for the Commission. 

Cummings, Stanley, Truit & Cross, of Washington, D. C., for 
respondent. 


Ovetmo Co. ann J. C. Hurzent. Complaint, July 7, 1944. Order, 
February 2, 1949. (Docket 5186.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties, or results of product and scientific or relevant facts, and neglect- 
ing, unfairly or deceptively, to make material disclosure as to safety of 
product; in connection with the sale of medicinal preparations de- 
scribed as Ovelmo Treatment which include individual preparations 
designated Ovelmo Cream, Ovelmo Germicidal Soap, Ovelmo Tonic 
Tablets, Ovelmo Antacid Laxative Tablets, and Ovelmo Eliminative 
Tablets. 

Comp.aint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 
Federal Trade Commission having reason to believe that Ovelmo Co., 
a corporation, and J. C. Hutzell individually and as an officer of 
Ovelmo Co., a corporation, hereinafter referred to as respondents, 
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have violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrapu 1. Respondent Ovelmo Co. is a corporation organized 
and doing business under and by virtue of the laws of the State of 
Indiana, with its principal office located in Fort Wayne, Ind. Re- 
spondent J. C. Hutzell, an individual, is president of the Ovelmo Co. 
and is in control of and directly responsible for the acts and practices 
of said respondent corporation. The business address of both re- 
spondents is 1404 West Main Street, Fort Wayne, Ind. 

Par. 2. Respondents are now and for several years last past have 
been engaged in offering for sale, sale and distribution of medicinal 
preparations described as Ovelmo Treatment. The individual prep- 
arations comprising said treatment are designated Ovelmo Cream, 
Ovelmo Germicidal Soap, Ovelmo Tonic Tablets, Ovelmo Antacid 
Laxative Tablets, and Ovelmo Eliminative Tablets. Respondents 
cause said preparations, when sold, to be transported from their place 
of business in the State of Indiana to purchasers thereof located in 
various other States of the United States and in the District of Colum- 
bia and, in so doing, maintain a course of trade in said medical prep- 
arations in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their said business, the respond- 
ents have disseminated and are now disseminating, and have caused 
and are now causing the dissemination of false advertisements con- 
cerning their said Ovelmo Treatment and their preparations by the 
United States mails and by various other means in commerce as “com- 
merce” is defined in the Federal Trade Commission Act; and respond- 
ents have disseminated and are now disseminating and have caused 
and are now causing the dissemination of false advertisements con- 
cerning their said Treatment and preparations by various means, for 
the purpose of inducing, and which is likely to induce, directly or 
indirectly, the purchase of their said Treatment and preparations in 
commerce as “commerce” is defined by the Federal Trade Commission 
Act. 

Par. 4. Among and typical of the false, misleading and deceptive 
statements and representations contained in said false advertisements 
disseminated and caused to be disseminated by the United States mails, 
by advertisements inserted mm newspapers and periodicals, and by 
circulars and other advertising media are the following: 

Representations with respect to Ovelmo Treatments: 

My little girl’s skin is all cleared up now * * * Since using Ovelmo she 
is now able for the first time to wear a party dress without showing arms broken 
out with a terrible skin irritation. 
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It has been a long time since I wrote you, In 1922, I used your Ovelmo Cream 
and Ovelmo Tablets for a bad eczemic irritation. I not only got relief, but have 
never been bothered since. : pote 

Ovelmo is the best medicine I ever used. It soothed the skin soon after the 
first application. I had almost given up hope, but thanks to Ovelmo the itching 
was relieved and the red places and other skin. symptoms are no more to be Seen. 

Skin is now smooth, shows no symptoms. 

There is no doubt in my mind but that the internal-preparations had a lot to 
do with the relief obtained. 


Representations with respect to Ovelmo Cream. 


Among other valuable ingredients, it (Ovelmo Cream) contains natural 
vitamins A and D from Cod Liver Oil. These vitamins were added to our already 
effective product because newer developments in medical science indicated that 
these vitamins tend to check bacterial growth and accelerate healing (not to 
supplement body vitamins). 


Representations with respect to Ovelmo Eliminative tablets: 


A noted authority on skin irritations says that faulty elimination is one of the 
most common contributory causes of skin irritation in both children and adults. 
This mild and effective laxative acts to help stimulate the liver and promote 
bile flow, to thus assist in the prompt and pleasant elimination of body waste. 


Representations with respect to Ovelmo Tonic Tablets: 


Used as directed, this splendid preparation usually provides dependable assist- 
ance in improving the haemoglobin (red coloring) quality of the blood through 
stimulating the appetite and digestion. 

‘According to many authorities, excess stomach acidity and conditions in- 
dicating the need of an effective tonic are among the very common contributory 
causes of eczemic irritations. 

Par. 5. By and through the use of the foregoing statements and 
others of similar import and meaning but not specifically set out herein, 
respondents represent, directly and by implication, that their Ovelmo 
Treatment, consisting of Ovelmo Cream and various preparations 
for internal use constitute a competent and effective treatment for 
eczema and various skin irritations and similar conditions and that 
their use will cure eczema and skin irritations; that the vitamin A and 
D contained in its Ovelmo Cream checks bacterial growth on the 
skin and thereby accelerates healing; that faulty elimination is one 
of the most common contributory causes of skin irritation and the 
laxative properties of their Eliminative Tables is of significant value 
in preventing or treating such irritations and that these tablets stimu- 
late the liver and promote the flow of bile; that excess stomach acidity 
and conditions indicating the need of a tonic are among the common 
contributory causes of eczemic irritations and that Ovelmo Tonic 
Tablets and Ovelmo Antacid Tablets by their tonic and antiacid 
properties and the ability of the Tonic Tablets to stimulate digestion 
are effective in preventing or treating such irritations. 
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Par. 6. ‘I'he aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact the various prepara- 
tions comprising the Ovelmo Treatment used together, separately, or 
in any combination do not constitute a competent or effective treatment 
for eczema and various other irritations of the skin of a similar nature. 
Eczema and similar conditions are of constitutional origin and neither 
the Ovelmo Cream nor the preparations for internal use have any 
therapeutic value in the treatment thereof in excess of temporary 
relief from itching afforded by the Ovelmo Cream. The vitamins 
A and D in Ovelmo Cream will not check bacterial growth and will 
provide no beneficial effect for skin irritations. Faulty elimination is 
not recognized as being a causative factor of skin irritations,and the 
laxative effect of respondents’ Eliminative Tablets will have no 
therapeutic value in either preventing or treating skin irritations. 
The amount of bile salts in these tablets is not sufficient so that, when 
taken as directed, they will stimulate the liver or significantly promote 
the flow of bile. Excess stomach acidity or conditions such as may 
indicate the need of a tonic are not contributory causes of eczemic 
irritation and the Ovelmo Tonic Tablets by their tonic action and the 
antiacid properties of the Ovelmo Antacid Tablets are not effective in 
either preventing or treating eczemic irritations. In truth and in fact ° 
the sole therapeutic value of the Ovelmo Treatment and the various 
preparations of which it is composed, insofar as eczema and various 
skin irritations are concerned, is the ability of the Ovelmo Cream to 
temporarily relieve the burning and itching caused by such irritations. 

Par. 7. Respondents’ advertisements disseminated as aforesaid with 
respect to Ovelmo Elminative Tablets constitute false advertisements 
for the further reason that they fail to reveal facts material in the ight 
of such representations, or material with respect to the consequences 
which may result from the use of the preparations to which the ad- 
vertisements relate, under the conditions prescribed in said advertise- 
ments or under such conditions as are customary and usual. In truth 
and in fact said preparation is an irritant laxative and is potentially 
dangerous when taken by one suffering from abdominal pains, stomach 
ache, cramps, nausea, vomiting, or other symptoms of appendicitis. 

Par. 8. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations with respect to their 
said treatment and preparations has had and now has the capacity and 
tendency to, and does, mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that said 
statements and representations were true and that the Ovelmo Elimina- 
tive Tablets may be taken under all conditions without ill effects, and 
into the purchase of substantial quantities of respondents’ said treat- 
ments and preparations, because of said erroneous and mistaken belief. 
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Par. 9. The aforesaid acts and practices, as herein alleged, are all 
to the prejudice and injury of the public, and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Record closed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon a 
motion, filed by counsel in support of the complaint, for an order 
closing this case without prejudice, no answer to such motion having 
been filed by the respondents; and 

It appearing from said motion and from the record that the trial 
and disposition of this proceeding has been unavoidably delayed since 
the early part of 1945; and 

It further appearing that the acts and practices charged in the 
complaint as being in violation of the Federal Trade Commission 
Act were discontinued in 1944 and have not been resumed; and 

The Commission being of the opinion that in the circumstances the 
public interest does not require further corrective action in the matter 
at this time: 

It is ordered, That the case growing out of the complaint herein be, 
and it hereby is, closed, without prejudice, however, to the right of 
the Commission to reopen the same or to take such further or other 
action against the respondents at any time in the future as may 
be warranted by the then existing circumstances. 

Before Mr. George Biddle, trial examiner. 

Mr. R. A. McOuat and Mr. B. G. Wilson for the Commission. 

Townsend & Hilgemann, of Fort Wayne, Ind., for respondents. 


Jon Lown Corr. Complaint, June 30, 1948. Order, February 3, 
1949. (Docket 5573.) 

Charge: Advertising falsely or misleadingly as to business history 
and patent rights; and misrepresenting and using such rights im- 
properly and unfairly through licensing patent equipment restric- 
tively; in connection with the manufacture and sale of variegated 
ice cream, and the purchase of the various flavoring sirups, con- 
centrates, chopped nuts, ground nuts, and other ingredients therefor. 

CompLaiInT: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Joe 
Lowe Corp., hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 
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Paracraru 1. Respondent Joe Lowe Corp., is a corporation char- 
tered by the State of Delaware, having its principal place of business 
at 601 West Twenty-second Street, New York, N. Y. Besides its 
principal place of business, it also maintains branch offices in several 
States of the United States. 

Par. 2. Respondent is now and has been for several years last past 
engaged in the business of manufacturing, distributing, and selling 
throughout the United States bakers’, confectioners’, and ice cream 
manufacturers’ supplies, including the apparatus, sirups, flavoring 
materials, and the various other ingredients used in the production of 
variegated ice cream. 

Par. 3.. Said respondent, in the course of said business, cause the 
said products which it manufactures, distributes, and sells, when sold, 
to be transported from its place of business in the State of New York 
to purchasers thereof located in the various States of the United States 
and in the District of Columbia. Respondent maintains, and has for 
several years last past maintained, a course of trade in said products 
in commerce between and among the various States of the United 
States and the District of Columbia. | 

Par. 4. Variegated ice cream is an admixture of different ice-cream 
ingredients, each with a different flavor and in which each of the 
flavors so admixed in the ice cream retains its distinctiveness and 
color in the form of a streak or in some other design or arrangement. 

In the course and conduct of its business as aforesaid, and in further- 
ance of the sale and distribution of its products in the aforesaid com- 
merce, respondent has made false and misleading statements and rep- 
resentations to purchasers and prospective purchasers of machinery, 
supplies, and the various ingredients for the making of various varie- 
gated ice creams, by means of brochures, circulars, pamphlets, and 
letters, circulated among prospective purchasers throughout the United 
States by the United States mails and by other means and methods in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Among and typical of said false and misleading statements so made 
by respondent, but not all-inclusive, is the following: 

No commercially successful product could have had a more humble beginning 
than variegated ice cream. Ice cream industry history was really made on 
the day that the officers of the Joe Lowe Corporation were assembled around 
an ordinary ice cream cone filled with plain cotton and stained with iodine 
to simulate ice cream threaded with ribbons of flavoring of contrasting color 


in a helter-skelter arrangement. 

The novelty and great possibilities of this idea were immediately recognized, 
but as yet no process for practical production of this product was known. Many 
months, in fact nearly two years, were required to develop this product from 
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this crude beginning—to a point where its actual commercial production was ~ 
possible, practical and foolproof. , 

Realizing the nationwide industry benefits and profits that this novel bulk 
ice cream could make possible for all of us, and aware of the unusual marketing 
advantages of intelligent national sponsorship, “Jo-Lo” proceeded with the 
necessary legal steps to protect this idea and safeguard its use for the ice cream 
industry. We were confident that the industry would prefer the direction of 
this new idea to be in the hands friendly to the industry and wide open for 
common sense cooperation with it. 

* * * * 

After many hearings before the several original and appeal tribunals of the 
Patent Office, including many individual petitions to the Commissioner of 
Patents in person, the ultimate decision was that the ‘“Jo-Lo” inventors were the 
first and original inventors of variegated ice cream and therefore entitled to the 
basic patents thereon. This decision was unanimously concurred in by all the 
authorities in the U. S. Patent Office. 

Not being satisfied with the concurring decisions in these interferences, some 
of these same parties then petitioned to institute public use proceedings against 
the already allowed ‘‘Jo-Lo” applications. 

. eo pet ae 

After termination of all this preliminary legal procedure, basic patents cover- 
ing both the process of manufacture and the finished product were issued. 

To make possible merchandising on a national scale, variegated ice cream 
was trade marked under the name “Revel.” Our program provides however, 
that individual plants may produce “Jo-Lo variegated ice cream under their 
own special names or brands. The collective national advertising value, how- 
ever, of the “Revel” trade mark makes its adoption a wise choice for the in- 
dividual plant. 


Par. 5. By and through the use of the foregoing statements and 
representations and others similar thereto but not specifically set out 
herein, respondent represents and has represented that it was the first 
to create variegated ice cream and is the owner of the basic patents 
covering such ice cream both as to the product itself and method of 
manufacturing same; that respondent’s rights under all of the various 
processes and product patents were adjudicated in the respondent’s 
favor in the Patent Office and in the courts. t 

Par. 6. In truth and in fact, respondent was not the first. to 
create a variegated ice cream. While respondent might rightfully 
have been entitled to a basic patent for a process for making variegated 
ice cream, nevertheless before this patent was issued variegated ice 
cream had been made for many years by other processes and likewise 
many patents had been issued for products also known as variegated ice 
cream. The proceedings in the Patent Office to which respondent 
refers in the above-quoted statement refers merely to a single varie- 
gated ice cream product and not to respondent’s rights under all pat- 


ents pertaining to the process of making variegated ice cream and to 
variegated ice cream as a product. 


F¢ 


DISMISSALS—JOE LOWE CORP.—COMPLAINT WEL 


Par. 7. Inthe course and conduct of its aforesaid business, respond- 
ent issued and still issues license agreements to manufacturers of varie- 
gated ice cream to whom it leases equipment for the manufacture of 
variegated ice cream, on which equipment respondent holds a patent. 
When said variegated ice cream equipment is thus leased, respondent 
causes same to be transported in interstate commerce in the manner 
aforesaid described. 

By such license agreements the licensees are bound, in the manufac- 
ture and sale of variegated ice cream under the trade name of “Revel,” 
the trademark which respondent owns, to purchase all of the flavoring 
sirups, concentrates, chopped fruits, ground nuts, and other ingredi- 
ents of variegated ice cream from respondent. That is, such a license 
agreement requires each licensee, first, to become a lessee of respond- 
ent’s ice cream freezing machine designed to produce variegated ice 
cream; and second, in the manufacture of such ice cream under the 
trade name of “Revel” to use only ingredients purchased from the 
respondent. 

Par. 8. Respondent’s patented machine for making variegated ice 
cream is in no wise required for the manufacture of variegated ice 
cream. By the addition of certain plumbing, various styles of ice 
cream making apparatus can be converted very easily to include the 
extruding unit required for making variegated ice cream. As a mat- 
ter of fact, patent No. 2,042,940 which covers the apparatus respond- 
ent makes merely covers a continuous ice-cream freezer having an 
extrusion nozzle secured at one end and a filler nozzle terminating 
adjacent to the extrusion nozzle. 

Par. 9. While supposedly under such license agreements licensees 
are required to purchase the various ingredients for making varie- 
gated ice cream from the respondent only when they use the equip- 
ment leased to manufacture “Revel” variegated ice cream, the actual 
effect of the leasing of the machine and of such license agreements, 
taken in connection with and as an adjunct to respondent’s aforesaid 
false representation that it is the first to manufacture variegated ice 
cream, is to falsely represent to the licensees of respondent, who gen- 
erally are small concerns, that they are required to purchase all of the 
necessary ingredients for making any type of variegated ice cream 
from the respondent, regardless of the name under which it may be 
sold. 

Par. 10. There are other corporations, firms, and individual com- 
petitors of respondent who sell and seek to sell in interstate commerce 
equipment for making variegated ice cream, and these as well as other 
competitors of respondent sell and seek to sell in such commerce the 
ingredients for making variegated ice cream, which ingredients can 
be, and are frequently, used in the patented machines leased by re- 
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spondent as well as, and as effectively as, ingredients sold by respond- 
ent; furthermore, the ingredients sold by said competitors can be, and 
have been, used in the patented machines leased by respondent to 
manufacture variegated ice cream, which the said lessees have sold 
under the name of “Revel.” 

Par. 11. The use by respondent of the aforesaid false and misleading 
statements and representations in connection therewith, in the sale 
and offering for sale of the various ingredients used in making varie- 
gated ice cream, in the leasing of its patented machines and the enter- 
ing into licenses made in connection with the said leasing, has a 
tendency and capacity to, and does, mislead and deceive purchasers 
and prospective purchasers of respondent’s products used in making 
variegated ice cream, and prospective users of machines from making 
variegated ice cream, into the mistaken belief that such representations 
are true, and to cause such purchasers and prospective purchasers to 
purchase substantial quantities of respondent’s products used in 
making variegated ice cream and to enter into leases for the variegated 
ice-cream machinery of respondent, and in connection therewith also 
to enter into the aforesaid license agreements. In consequence of all 
the foregoing, trade has been diverted unfairly to the respondent 
from its competitors in said commerce, 

Par. 12. The aforesaid acts and practices of said respondent as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices and unfair methods 
of competition in commerce within the intent and meaning “of the 
Federal Trade Commission Act. 


Complaint dismissed, without prejudice, by the following order: 

It appearing to the Commission that the respondent in this pro- 
ceeding has executed and tendered a stipulation as to the facts and 
agreement to cease and desist covering substantially all of the acts 
and practices charged in the complaint as being in violation of the 
Federal Trade Commission Act; and 

It further appearing from the record herein that the respondent 
was not extended an opportunity to dispose of this matter by the 
execution of a stipulation and agreement to cease and desist prior to 
service of the complaint, in accordance with the Commission’s policy 
in such cases; and 

The Commission being of the opinion that in the circumstances 
the public interest does not require further corrective action in this 
matter at the present time: 

It is ordered, 'That the stipulation as to the facts and agreement to 
cease and desist executed by the respondent on November 29, 1948, 
be approved and accepted. 
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It is further ordered, That the complaint herein be, and it hereby is, 
dismissed, without prejudice, however, to the right of the Commission 
to institute a new proceeding against the respondent or to take such 
further or other action in the future as may be warranted by the then 
existing circumstances. 

It is further ordered, That the memorandum, dated December 15, 
1948, submitted by Daniel J. Murphy, Chief of the Commission’s 
Division of Deceptive Practices Trials, and assented to by counsel for 
the respondent, and the stipulation as to the facts and agreement to 
cease and desist, on the basis of which this proceeding is being disposed 
of, be included in and made a part of the formal record herein. 

Mr. Fletcher @. Cohn for the Commission. 5 

Posner, Berge, Fox & Arent, of Washington, D. C., and Mr. Daniel 
G. Albert, of New York City, for respondent. 


Drarsorn Supriy Co. Complaint, September 17, 1938. Original 
findings and order, August 15, 1939. 29 F. T. C. 648. (Docket 3593.) 
Supplemental findings and order, July 14, 1948. 87. TC. sSec 
ond supplemental findings and order, January 9, 1046)--42: Kato 
Order vacating and setting aside the second supplemental order to 
cease and desist, February 14, 1949. 

Charge: Advertising falsely or misleadingly and neglecting, 
unfairly or deceptively, to make material disclosure as to safety of 
product; in connection with the compounding and sale of a cosmetic 
preparation designated “Mercolized Wax” or “Mercolized Wax 
Cream.” . 

Order vacating and setting aside the second supplemental order to 
cease and desist, follows: 

Acting upon motion filed July 16, 1948, by counsel supporting the 
complaint and the answer thereto, filed July 28, 1948, the Commission, 
by order of September 15, 1948, reopened this proceeding solely for 
the purpose of taking such further testimony and other evidence as 
would determine to what extent, if any, changed conditions of fact or 
public interest, or both, require modification of the supplemental and 
second supplemental findings as to the facts and the second supple- 
mental order to cease and desist. 

Pursuant to said order, on October 27, 1948, a stipulation of facts 
was entered into by and between counsel in support of the complaint 
and counsel for respondent, which stipulation, among other things, 
waives the introduction of testimony and other evidence and provides 
that the Commission, upon approval of said stipulation, may act upon 
said motion and answer on the basis of the facts stated therein. Said 
stipulation of facts, which was duly filed in the office of the Commis- 
sion, appears to supply sufficient basis for a proper determination of 
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the issues raised by the motion and answer. Accordingly, it is hereby 
‘accepted and approved. 

By the supplemental and second supplemental findings as to the 
facts, which were issued on July 14, 1948, and January 9, 1946, respec- 
tively, the Commission found from the evidence of record that the 
respondent’s preparation “Mercolized Wax,” now designated ‘“Merco- 
lized Wax Cream,” when first put on the market in 1926 contained 8.75 
percent ammoniated mercury, which was reduced to 6 percent in 
August 1933, to 3.1 percent in July 1936, to 3.007 percent in January 
1940, and to 1.5 percent on September 1, 1942. The Commission 
further found that the external application to the human skin of a 
preparation containing 3 to 5 percent of said ammoniated mercury 
produced harmful results under certain specified conditions. 

The directions for the use of “Mercolized Wax Cream” as found.by 
the second supplemental findings as to the facts are as follows: 


DO NOT RUB IN 
DIRECTIONS 
for using 
MERCOLIZED WAX CREAM 
asa 
: BLEACH AND SKIN BHAUTIFIER 


Before you retire for the night, wash the face with warm water and soap. 
Rinse well and pat dry with a soft towel. Then apply a thin film of Mercolized 
Wax Cream, smoothing it on evenly. Do not rub it in the skin or get it near the 
eyes or cuts. The next morning wash it off with soap and water. Continue 
nightly applications for 30 days. After a few applications the outer, darker, 
duller skin begins to flake off, which lasts for a few days, exposing a lighter, 
younger, fairer skin. Bleaching activity follows and continues with the appli- 
eation of Mereolized Wax Cream. 

If irritation or redness of the skin appears after a few applications, discon- 
tinue using Mercolized Wax Cream for a day or two and apply Parker Belmont 
Beauty Cream or any good cold cream. Then reapply Mercolized Wax Cream. 


CAUTION 


Mercolized Wax Cream is different from ordinary cold creams, cleansing 
creams, ete. It is for adults and is medicated. It should not be used recklessly 
or applied on an area of the body larger than face and neck at one time. Use it 
according to the above directions. Continued use for a prolonged period of time 
may cause local irritation or inflammation. One jar usually gives a sufficient 
bleaching effect to last for a period of 2 months. Therefore the complete treat- 
ment should not be repeated oftener than every 8 months. Where nephritis exists 
this product should not be used. 
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HYPERSENSITIVITY (ALLERGY) 


Some people are hypersensitive to one or more substances such as foods, pol- 
lens, chemicals, etc. To determine sensitivity to Mercolized Wax Cream before 
using as a bleach or freckle lightener—apply a thin layer to the unbroken skin at 
the elbow crease or side of neck, covering an area the size of a 25-cent piece, 24 
hours before you intend to use Merecolized Wax Cream. If following this test 
there appears at the site of the application redness, burning, itching, or small 
blisters within 24 hours, you are sensitive to the ingredients of Mercolized Wax 
‘Cream and should not use it. 

The second supplemental order to cease and desist, based upon these 
findings as to the facts, prohibits respondent from disseminating or 
causing to be disseminated in commerce any advertisement which fails 
to reveal the harmful effect resulting from the use of said preparation 
containing ammoniated mercury unless the content thereof is substan- 
tially less than 3 percent, and further provides that such advertise- 
ments need contain only the statement “CAUTION : USE ONLY AS 
DIRECTED,” if and when the directions for use, wherever they 
appear, contain warnings as to such harmful results as are specifically 
set out in said second supplemental order. 

The Commission on December 11, 1946, promulgated a statement of 
policy, amended on March 2, 1947, which is in pertinent part as 
follows: 

In the case of advertisements of food, drugs, cosmetics, or devices which are 
false because of failure to reveal facts material with respect to the consequences 
which may result from the use of the commodity, it is the policy of the Com- 
mission to proceed only when the resultant dangers may be serious or the 
public health may be impaired and in such cases to require that an appropriate 
disclosure of the facts be made in the advertising. 

Subsequently, and in conformity with the foregoing policy, the Com- 
mission has administratively determined that it will not be its policy 
to require disclosures or revelations in advertising of preparations con- 
taining not in excess of 5 percent of ammoniated mercury because of 
the presence of that ingredient when such preparations are com- 
pounded and used under such conditions as are customary or usual 
or under appropriate directions for their use. 

It appears from the stipulation of facts entered into on October 27, 
1948, and referred to above, that the respondent’s preparation “Mer- 
colized Wax Cream” now has an ammoniated-mercury content of 5 
percent or less, and it appears from the supplemental and second sup- 
plemental findings as to the facts that the ammoniated-mercury con- 
tent of said preparation has not been in excess of 5 percent since 
July 1936. In view of the policy statement and administrative deter- 
mination referred to above and in view of the directions for use of 
said preparation, it is the opinion of the Commission that the public 
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interest does not require disclosures or revelations in advertising 
concerning dangers which may result from the use of the said 
preparation. ‘ 

It is therefore ordered, That the second supplemental order to cease 
and desist be, and the same hereby is, vacated and set aside. 

Before Mr. Arthur F. Thomas, trial examiner.. 

Mr. Charles §. Cox, Mr. Donevan R. Divet, and Mr. B. G. Wilson 
for the Commission. 

Rogers, Hoge & Hills and Mr. L. B. Stoughton, of New York City, 
and Rogers, Woodsen & Rogers, of Chicago, Ill., for respondent. 


Sranpare CLoak AND Surr Co. Complaint, May 10, 1945. Order, 
March 15, 1949. (Docket 5315.) 

Charge: Misbranding or mislabeling and neglecting, unfairly or 
deceptively, to make material disclosure as to composition of product 
in violation of the Wool Products Labeling Act of 1939, and the 
Federal Trade Commission Act; in connection with the introduction 
and manufacture for introduction and sale of articles of wearing ap- 
parel such as women’s coats and suits. 

Compiaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and the Wool Products Labeling Act of 1939 and by 
virtue of the authority vested in it by said acts, the Federal Trade 
Commission, having reason to believe that Standard Cloak and Suit 
Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said acts and the rules and regulations promulgated 
under the Wool Products Labeling Act of 1939, and it appearing to 
the Commission that proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrary 1. Respondent Standard Cloak and Suit Co. is a corpo- 
ration, organized, existing and doing business under and by virtue of 
the laws of the State of Washington, with its principal office and 
place of business at 2013 Fourth Avenue, Seattle 1, Wash. 

Par. 2. The respondent is engaged in the introduction and manu- 
facture for introduction into commerce, and in the sale, transporta- 
tion, and distribution of wool products, as such products are defined 
in the Wool Products Labeling Act of 1939, in commerce, as ‘‘com- 
merce” is defined in said act and in the Federal Trade Commission 
Act. Many of respondents’ said products are composed in whole 
or in part of wool, reprocessed wool, or reused wool, as those terms 
are defined in the Wool Products Labeling Act of 1939, and such 
products are subject to the provisions of said act and the rules and 
regulations promulgated thereunder. Since July 15, 1941, respondent 
has violated the provisions of said act and said rules and regulations in 
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the introduction and manufacture for introduction into commerce, and 
in the sale, transportation and distribution of said wool products in 
said commerce, by causing said wool products to be misbranded within 
the intent and meaning of said act and the rules and regulations. 

Par. 3. Among the wool products introduced and manufactured 
for introduction into commerce and sold, transported, and distributed 
in said commerce as aforesaid, were articles of wearing apparel such 
as women’s coats and suits. Exemplifying respondent’s practice of 
violating said act and the rules and regulations promulgated there- 
under is its misbranding of the aforesaid garments in violation of the 
provisions of said act and said rules and regulations by failing to 
affix to said garments a stamp, tag, label, or other means of identi- 
fication, or a substitute in lieu thereof, as provided by said act, showing 
(a) the percentage of the total fiber weight of the wool product, 
exclusive of ornamentation not exceeding 5 percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber was 5 percentum or more, and (5) the aggregate of all other 
fibers; (0) the maximum percentage of the total weight of the wool 
product of nonfibrous loading, filling or adulterating matter; (c) 
the percentage in words and figures plainly legible by weight of the 
wool contents of such wool product where said wool product con- 
tains a fiber other than wool; (d) the name of the manufacturer of 
the wool product, or the manufacturer’s registered identification num- 
ber and the name of a seller or reseller of the product as provided for 
in the rules and regulations promulgated under such act, or the name 
of one or more persons subject to section 3 of said act with respect to 
such wool product. 

Par. 4. The aforesaid acts, practices and methods of the respondent 
as alleged were and are in violation of the Wool Products Labeling 
Act of 1939 and the rules and regulations promulgated thereunder, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Complaint dismissed by the following order: 

This matter coming on to be heard by the Commission upon the 
complaint of the Commission, the respondent’s answer thereto, testi- 
mony and other evidence taken before a trial examiner of the Com- 
mission theretofore duly designated by it, the trial examiner’s 
recommended decision and supplemental report, written briefs and 
oral argument of counsel; and 

The Commission being of the opinion that the allegations of the 
complaint have not been sustained : 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed. 
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Before Mr. Clyde M. Hadley, trial examiner. 

Mr. J. W. Brookfteld, Jr., for the Commission. 

Brethorst, Holman, Fowler & Dewar, of Seattle, Wash., for 
respondent. 


Hiram Jounson, Trapine as Wasuineron Institute, yc. Com- 
plaint, December 6, 1946. Order, March 16, 1949. (Docket 5473.) 

Charge: Advertising falsely or misleadingly and misrepresenting 
directly or orally by self or representatives as to Government and Civil 
Service Commission connection; guaranteed Civil Service position to 
students completing the course; as to special advantages as to advance 
notice of examinations, etc.; as to scientific or relevant facts; as to the 
examinations, opportunities, and positions; and as to courses offered ; 
failing to make material disclosure as to opportunities and conditions; 
and assuming and using misleading trade or corporate name as to 
nature of business, personnel and connections or arrangements with 
others; in connection with the sale of correspondence courses of study 
and instruction to prepare students for Civil Service examinations. 

Compiaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act the 
Federal Trade Commission having reason to believe that Hiram John- 
son trading as Washington Institute, Inc., hereinafter referred to as 
respondent, has violated the provisions of said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrapn 1. Hiram Johnson is an individual trading and doing 
business under the firm name and style of Washington Institute, Inc., 
with its principal office and place of business at 5602 Old Third Street 
in the city of Louisville, State of Kentucky. 

Par. 2. Respondent is now, and for more than 2 years last past, has 
been engaged in the sale and distribution in commerce, between and 
among the various States of the United States, of courses of study and 
instruction intended for preparing students thereof for examinations 
for certain civil-service positions under the United States Govern- 
ment, which certain courses are pursued by correspondence through 
the medium of the United States mail. The respondent, in the course 
and conduct of the said business during the time aforesaid, caused and 
does now cause his said course of study and instruction, including writ- 
ten copies of lessons, examination questions, and other pamphlets and 
documents to be transported from his said place of business in the State ~ 
of Kentucky to purchasers thereof located in the several States of the 
United States other than the State of Kentucky. 
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Par. 3. In the sale of said course of study and instruction respondent 
makes use of printed advertising matter mailed or distributed to 
prospective students in various States of the United States and in and 
by which various misleading representations are made in regard to 
said courses or matters and things connected therewith. Among such 
misleading representations are those which represent or imply that 
there are positions under the United States Government which can be 
secured by taking respondent’s courses. Among and typical of such 
representatives, but not all inclusive, are the following: 


IMPORTANT 


Mail the attached card at once, and we will notify you of the examinations as 
they are announced. No postage necessary. 

Special notice to young men and women, age 17-45, STOP! Consider for a 
moment how many of the important things in life hinge on your job! 

YOUR DAILY BREAD! 

YOUR SOCIAL PROSITION! 

YOUR AMBITIONS! 

THE WELFARE OF YOUR FAMILY! 

Almost everything you expect to be; almost everything you expect to have, is 
decided for or against you by the accomplishment of your job. 

Why not give this importdnt matter serious thought? Most people know 
that Government positions offer greater security. Salaries range from $105 to 
$175 a month during the first year, with opportunities for advancement and 
permanent future. STOP! Think this over! Prepare yourself now. Remem- 
ber the Washington Institute offers a very efficient Home Study course at normal 
prices in these various fields. Try the next examinations. Fill out the attached 
card and mail it today. No postage is required for the desired information. 
ACT NOW! This will not obligate you in any way. 

ARE YOU SATISFIED WITH YOUR PRESENT POSITION? 

Does it Offer a Permanent Future? 

Are you Earning a Good Living? 

Are Your Hours Long? 

Will You Have Two Weeks Vacation With Pay This Year? 

Can You Retire After Years of Service With a Pension? 

How many of these questions can you answer to your advantage? OVER 
500,000 people now employed with the Government can. So can the many 
thousands more to be employed this year. Perhaps your friends enjoy the 
privileges of working for Uncle Sam. Ask them how they like it. 

You, too, may find employment with the Government and enjoy the short 
hours and comfortable earnings of Government jobs. 

PREPARE YOURSELF NOW. 

Below are Some of the Positions Offered by the Government : 

Railway Mail Clerk 
Rural Mail Clerk 
City Carrier 

Post Office Clerk 
Postmaster 
Storekeeper Gauger 
General Clerk 
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Clerks for Washington, D. C. 
Junior Legal Assistant 
Imniigrant Inspector 
Clerk-Typist 
Multigraph Operator 
Stenographer, Senior 
Junior Stenographer 
Typist 
Bookkeeper, Senior 
Assistant 
Junior Bookkeeper 
Internal Revenue Department 
Inspector of Customs 
Meat Inspector 
Inspectors 
Jr. Investigator 
Don’t wait. Fill out attached card (no postage required) and return to 
us for information as how to obtain a Government position for yourself. 
Par. 4. By means of statements and representations made by the 
respondent, his agents and representatives who are designated advisors 
and who call on prospective students, the respondent represents to such 
prospective students that he is connected or associated with the United 
States Government and is authorized by the United States Civil Serv- 
ice Commission to qualify applicants for Government positions; that 
a civil-service position is guaranteed to students completing such course 
of instruction; that he has advance notice of tests or eXaminations to 
be conducted by the United States Civil Service Commission, including 
the time and place of such examinations and advance and confidential 
information covering the subject matter or questions contained in 
forthcoming civil-service examinations; that anyone passing the exam- 
inations given by the respondent in his course of instruction could 
pass a civil-service examination; that students or graduates of said 
course of instruction are assured of civil-service appointments or of 
receiving employment by an agency of the United States Government ; 
that civil-service positions can be depended upon to be permanent; 
that various courses of study and instruction are sold for different 
civil-service positions; that vacancies exist in certain branches of the 
United States Government and will be filled immediately after an 
applicant has passed respondent’s examination for such positions. 
Par. 5. All of such statements and representations are false, mis- 
leading, and deceptive. In truth and in fact respondent has no con- 
nection or association with the United States Government or any 
branch thereof and is not authorized by United States Civil Service 
Commission to qualify applicants for Government positions and there- 
fore cannot guarantee positions or appointments for persons who have 
passed the examinations given in his courses of study and instruction. 
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Respondent does not have advance notice or information with respect 
to the places at which, or the dates when, examinations will be held 
by the Civil Service Commission. Respondent does not have advance 
and confidential information concerning the subject matter or ques- 
tions contained in forthcoming civil-service examinations. Persons 
taking respondent’s course of instruction cannot truthfully be assured 
that they will be able to, or will pass an examination given by the Civil 
Service Commission, or that students or graduates of said course of 
instruction will receive appointments or employments by an agency 
of the United States Government. Although the respondent pretends 
to offer various courses of study and instruction, all his courses are in 
fact the same regardless of the civil-service examination for which 
respondent’s students wish to prepare. All of the material used in 
connection with said course of study and instruction is purchased by 
respondent from publishers. In instances where respondent or his 
agents have represented that vacancies exist, such positions have either 
been abolished by the Civil Service Commission or no examinations 
have been announced therefor or will be announced for some time to 
come. 

In addition to his affirmative misrepresentation hereinbefore al- 
leged, the respondent has misled his prospective students by failing 
to disclose to them that examinations for the designated positions may 
not be offered for several years; tuat if a student takes and passes an 
examination for such positions his name may not be reached upon the 
eligibility list for a number of years; that there is no assurance that 
an appointment will be made although such student may have received 
a rating of eligibility, and there is no assurance that civil-service 
positions are permanent. 

Par. 6. The name Washington Institute, Inc., under which respond- 
ent conducts his business is misleading in that it represents or implies 
to prospective students that respondent conducts an institution of 
learning with a staff of competent experienced and qualified educators 
and that his school is an extensive institution offering training and 
instruction in philosophy, art, science, and other learned subjects, and 
has contracts or connections at the Capital City of the Nation. In 
truth and in fact, respondent offers only one course of study, which is 
the same regardless of the civil-service examination for which the said 
students wish to prepare. Respondent in the conduct of the said busi- 
ness does not offer training or instruction in philosophy, art, science, 
or other learned subjects. No basic or thorough instruction is given 
in any subject of learning and said school is not an institution of learn- 
ing in the accepted sense of that term, and has no contacts and connec- 
tions at the Capital City of the Nation. There is no faculty of learned 
persons engaged in teaching either resident students or students by 
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cor respondence and no books are used. In fact, the method of instruc- 
tion consists in the mailing of pamphlets gid sheets of questions to 
the students. The answers to these questions are graded by employees 
of the respondent. 

Par. 7. The representations of respondent as aforesaid have had, 
and now have, the tendency and capacity to confuse, mislead and de- 
ceive members of the public into the erroneous and mistaken belief that 
such representations are true and to induce a substantial number 
thereof to purchase respondent’s course of study and instrument and 
pursue the same on account thereof. 

Par. 8. The aforesaid acts and practices of the respondent as Be ein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Complaint dismissed by the following order: 

It appearing from a memorandum to the Commission dated October 
7, 1948, from F. C. Baggarly, Director of the Bureau of Trial Exam- 
iners, and the documents attached thereto, that Hiram Johnson, the 
respondent in this proceeding, died on September 38, 1948; and 

The Commission being of the opinion that in the circumstances the 
. public interest does not require further corrective action in the matter: 
' It is ordered, That the complaint herein be, and it hereby, is 
dismissed. 

Before Mr. Henry P. Alden, trial examiner. 

Mr. Jesse D. Kash for the Commission. 


Intros Baxine Core., AND JoHN Carosnus Trapineg as Srperr Co. 
Complaint, March 12, 1947.1 Order, March 22, 1949. (Docket 5362.) 

Charge: ey eteRins falsely or mis Bvainnsy and misbranding or 

‘mislabeling as to Nation-wide survey, comparative merits and free 

product; in connection with the manufacture and sale of ice-cream 
cones designated “Safe-T-Cones.” 

AmeENpDED CompLarnt: Pursuant to the Federal Trade Commission 
Act and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Illinois Baking Corp., 
a corporation, and John Carobus, individually and trading as Sibert 
Co., have violated the provisions of said act, and it appearing to the 
CethwissiGh that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its amended complaint, stating its charges 
in that respect as follows: 

Paracrapn 1. Respondent Tlinois Baking Corn., is a cor poration 
organized, existing and doing business under the laws of the State of 


1 Amended. 


\ 
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Illinois, with its offices and principal place of business located at 2230 
South Union Avenue, Chicago, Il. Said respondent corporation was 
organized in 1930. 

Par. 2. Respondent John Carobus is an individual trading as Sibert 
Co., with his principal place of business located at 2230 South Union 
Avenue, Chicago, Ill. Said respondent is engaged in the business of 
advertising, publicizing and featuring Safe-T-Cones for respondent | 
Illinois Baking Corp. and publishes and distributes said advertising 
matter to the trade and purchasing public. Respondent John Carobus, 
trading as Sibert Co. and respondent Illinois Baking Corp. have acted 
during all the time mentioned individually, together and in conjunc- 
tion and cooperation with one another in performing the acts heréin 
alleged. . 

Par. 3. The respondent Illinois Baking Corp. has been for several 
years last past and is now engaged in the business of manufacturing, 
offering for sale and sale of ice-cream cones designated “Safe-T-Cones” 
and in the sale and distribution thereof in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. Respondent causes said product, when sold, to be shipped 
and transported in commerce from its place of business in Illinois to 
the purchasers thereof at their respective points of, location in the 
various States of the United States, other than the State of Illinois, 
and in the District of Columbia. 

Par. 4. In the course and conduct of the business as aforesaid and for 
the purpose of inducing the purchase of said Safe-T-Cone products, the 
respondents now make and have made and have placed in the hands 
of others the means whereby are made many false and misleading 
statements and representations by means of advertisements inserted in 
newspapers, pamphlets, circulars, letters and other media circulated 
and distributed through the United States mails and otherwise, and by 
tags and labels affixed to containers in which said product is packed 
when shipped in interstate commerce. Among and typical, but not 
all-inclusive of such representations so made and published, are the 
following: 

A Nation-Wide survey of all Ice Cream Manufacturers, Drug Houses and other 


' Wholesalers conducted by an Advertising Agency reported facts that we would 
like to call to the attention of your sales organization and all those interested. 


51.2% 
of all who answered chose SAFE-T Cones as the most popular cones in their sec- 
tion . . . the next highest received only 7.7% of the total! 

54.6% 


of all who answered chose Illinois Baking Corporation—(SAFE-T Cones) as the 
Company who has done most to popularize Ice Cream Cones. The next highest 
received only 8.7% of the total! 

The remarkable thing was that the name SAFE-T Cones and Illinois Baking 
Corporation had to be written in! 
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We thank the Nation’s Ice Cream Manufacturers and other Wholesalers for 


this remarkable tribute. . 
“There must be a reason for this popularity. Safe-T-Cones, America’s most, 
popular Ice Cream Cones. 
FREE 
TO YOUR RETAIL CUSTOMERS 
WITH EVERY 
3 CASE DEAL 
of SAFE-T Cones 


A GUARANTEED $2.00 VALUE i 
8’’x 10’’ GORGHOUSLY HAND COLORED 
... photo enlargement... 

The data on which the above-quoted representations were made is 
based on material compiled by respondents, in collaboration and coop- 
eration with each other from a survey made by respondent John 
Carobus, operating as the Sibert Co. 

Par. 5. By and through the use of the statements and representations 
hereinabove set out and others of similar import, but not specifically 
set out herein, respondents represent directly and by implication that 
a Nation-wide survey of all ice-cream manufacturers, drug houses, and 
other wholesale dealers made by an advertising agency shows that re- 
spondent Illinois Baking Corporation’s Safe-T-Cones are the most 
popular ice-cream cones on the market and that respondent’s Safe-T- 
Cones rate 52.2 percent of the total popularity compared to 7.7 percent 
for the highest competitor’s product; that respondent Illinois Baking 
Corp. is the most popular ice-cream cone manufacturer in the trade and 
rates 54.6 percent as having done most to popularize ice-cream cones 
compared to the next highest competitor’s rating of 8.7 percent popu- 
larity ; and that respondents give to every purchaser of three cases of 
their Safe-T-Cones a gorgeously hand-colored photo enlargement 
§ x 10 inches “free” and without charge. 

Par. 6. In truth and in fact, no Nation-wide survey has ever been 
made of the ice-cream-cone industry and the survey referred to by 
respondents was made by John Carobus, trading as Sibert Co., in 
cooperation with respondent Illinois Baking Corp., and said survey is 
not a complete and accurate survey of all manufacturers, druggists, 
wholesalers, and dealers in ice cream and ice-cream cones, and does not 
truthfully represent the sentiment of the industry or the popular rating 
of ice-cream cones and does not correctly state the comparative ratings 
of the Nation’s ice-cream-cone manufacturers. Respondents’ Safe-T- 
Cones do not rate 51.2 percent of the most popular ice-cream cones by 
comparison with other makes of ice-cream cones and respondent IIli- 
nois Baking Corp. does not rate 54.6 percent in popularizing ice-cream 
cones. 

In truth and in fact, respondents do not, give away hand painted 
photo enlargements “free” with the purchase of its Safe-T-Cones, as 
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the price of the so-called “free photo enlargements” is included in the 
price of the three cases of Safe-T-Cones. The respondents can, and 
do, in connection with the so-called free offer of the photo enlargement, 
mark up the prices of the Safe-T-Cones required to be purchased so as 
to include the cost of the photo enlargement which they represent the 
purchaser is to receive “free.” By means of their practice of having no 
standard mark-up and maintaining fictitious prices, the respondent 
can readily, and without the knowledge of the purchaser or prospective 
purchaser, include the cost of the so-called “free” photo enlargement in 
the sales price of the three cases of Safe-T-Cones required to be pur- 
chased. Asa result, the price paid by the purchaser is the regular price 
which would be paid for the merchandise including the so-called “free” 
photo enlargement. 

Furthermore, this offer of free goods is one of long standing and 
constitutes respondents’ permanent method of doing business, and the 
price of the “free goods” is included in the price of the Safe-T-Cones 
which must be purchased to obtain the so-called “free” photo enlarge- 
ment. 

Par. 7. The use by respondents of the false, deceptive, and mislead- 
ing statements and representations set forth herein has had, and now 
has, the capacity and tendency to mislead a substantial portion of the 
purchasing public into the erroneous belief that such statements and 
representations are true and into the purchase of substantial quantities 
of respondents’ said product as a result of such erroneous belief. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Record closed without prejudice by the following order: 

This matter coming before the Commission upon its own motion; 
and ; 

It appearing to the Commission that the advertising representations 
charged in the amended complaint as having been false and misleading 
were disseminated by the respondents in only one mail-order cam- 
paign, and that said representations have not been made since 1948 ; 
and 

It further appearing that the respondents have submitted an affida- 
vit executed by the individual respondent and the president of the 
corporate respondent to the effect that they will not again disseminate 
said advertising representations; and 

The Commission being of the opinion that in the circumstances the 
public interest.does not require further corrective action in this matter 


at this time: 
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It is ordered, That the case growing out of the amended complaint 
herein be, and the same hereby is, closed, without pre} udice, however, 
to the right of the Commission to reopen the same or to take such 
further or other action against the respondent at any time in the future 
as may be warranted by the then existing circumstances. 

Before Mr. Randolph Preston, trial examiner, 

Mr. D.C. Daniel and Mr. Charles S. Cox for the Commission. 

Mr. Seymour C. Graham, of Chicago, Tl., for respondents. f 


Panrurr Orn & Grease Manuracturine Co., SoUTHWESTERN PrETRO- 
tEUM Co., Inc., Carn Woiiner, E. H. Bratz anp A. M. Pate. Com- 
plaint, January 25, 1945. Order, March 23, 1949. (Docket 5266.) 

Charge: Advertising falsely or misleadingly and misrepresenting 
directly or orally by self or representatives that respondents are manu- 
facturers and operate a refinery, and as to composition, scientific or 
relevant facts, comparative merits, qualities, properties or results, 
sample conformance, amount and weight shipped and salesmen’s earn- 
ings; shipping, for payment demand, goods in excess of order; mis- 
branding as to quantity; and using misleading corporate name as to 
manufacturing status; in connection with the blending, packing, ware- 
housing and sale of commercial lubricants, including oil and grease. 

ComptaintT: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that. Panther Oil 
& Grease Manufacturing Co., a corporation; Southwestern Petroleum | 
Co., Inc., a corporation; Carl Wollner, individually and as president 
of Panther Oil & Grease Manufacturing Co., and director and prin- 
cipal stockholder of Panther Oil & Grease Manufacturing Co. and 
Southwestern Petroleum Co., Inc.; E. H. Beall, individually, and as 
an officer, director and principal stockholder of Southwestern Petro- 
leum Co., Inc., and Panther Oil & Grease Manufacturing Co.; and 
A.M. Pate, individually, and as vice president of Panther Oil & Grease 
Manufacturing Co., and a director and principal stockholder of Pan- 
ther Oil & Grease Manufacturing Co. and Southwestern Petroleum 
Co., Inc., have violated the provisions of said act, and it appearing to 
the Commission that a proceeding by it in respect thereto would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrary 1. Respondent Panther Oil & Grease Manufacturing 
Co., hereinafter on occasion referred to as “Panther,” is a corporation, 
organized and doing business under and by virtue of the laws of the 
State of Texas, with its office and principal place of business located 
at 840 North Main Street, Fort Worth, Tex. 
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Respondent Southwestern Petroleum Co., Inc., hereinafter on oc- 
easion referred to as “Southwestern,” is a corporation organized and 
doing business under and by virtue of the laws of the State of Texas, 
with its office and principal place of business located at 917 North 
Main Street, Fort Worth, Tex. 

Individual respondent Carl Wollner, residing at 2315 Mistletoe 
Boulevard, Fort Worth, Tex., is president of Panther Oil & Grease 
Manufacturing Co., and a director and principal stockholder of 
Panther Oil & Grease Manufacturing Co., and Southwestern Petro- 
leum Co., Inc. 

Individual respondent FE. H. Beall, residing at 2416 Milford Court, 
Fort Worth, Tex., is president of Southwestern Petroleum Co., Inc., 
vice president of Panther Oil & Grease Manufacturing Co., and a di- 
rector and principal stockholder of Panther Oil & Grease Manufactur- 
ing Co. and Southwestern Petroleum Co., Inc. 

Individual respondent A. M. Pate, residing at Oak Hill Farms, 
Fort Worth, Tex., is vice president of Panther Oil & Grease Manu- 
facturing Co., and a director and principal stockholder of Panther 
Oil & Grease Manufacturing Co. and Southwestern Petroleum Co., 
Inc. 

Acting in their respective official capacities and in conjunction with 
each other, and further by virtue of their owning collectively a large 
majority of the capital stock of both “Panther” and “Southwestern,” 
said individual respondents formulate, direct and control the respec- 
tive acts, policies, and business affairs of said corporate respondents 
“Panther” and “Southwestern.” 

Par. 2. For more than four years last past, corporate respondents 
Panther Oil & Grease Manufacturing Co. and Southwestern Petroleum 
Co., Inc., have been engaged, and are now engaged, in the sale and 
distribution to members of the consuming public, of lubricants for 
tractors, trucks, automobiles, and other machinery and of other prod- 
ucts. In the course and conduct of their said business operations, 
corporate respondents have caused, and now cause, said lubricants and 
other products when sold, to be transported from their respective 
places of business in the State of Texas to purchasers thereof located 
in various other States of the United States, and in the District of 
Columbia. Corporate respondents heretofore, and all times men- 
tioned herein, have maintained and now maintain a course of trade in 
said lubricants and other products among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In connection with the sale and distribution of their said 
lubricants and other products, respondents have operated as inter- 
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related parts of a single enterprise and as divisions and departments 
of the same business. . 

(1) Corporate respondent, Panther Oil & Grease Manufacturing 
Co., is and has been engaged primarily in the blending, packing, ware- 
housing, sale and distribution of commercial lubricants, including oil 
and grease. Said respondent is also engaged .in the sale and distri- 
bution of roof coating, paint products and floor maintenance products. 
All sales by “Panther” are made direct to the consumer, principally in 
rural communities. No sales are made by “Panther” to jobbers, whole- 
salers or middlemen. “Panther’s” said sales are effected through the 
medium of a large force of salesmen working on a commission basis. 
Respondent “Panther” maintains an office with a sales department, 
facilities for storing lubricants and other products purchased by it, a 
place and facilities for mixing and blending such lubricants, and a- 
place and facilities for packaging and shipping lubricants and other 
products. 

(2) Corporate respondent “Southwestern’s” products, like those of 
respondent “Panther,” are sold direct to the consumer, principally to 
farmers, contractors and county commissioners. Sales are made by 
salesmen employed on a commission basis, and nearly all sales effected 
on behalf of either corporate respondent are made on a credit basis. 
Respondent “Southwestern” maintains only an office with a sales 
department, and has no storage, mixing, blending or shipping place 
or facilities. All products sold by “Southwestern” are purchased by 
it directly from “Panther,” “Panther” being “Southwestern’s” sole 
source of supply. ‘Panther’s’ operating plant is located only fifty 
yards from the office of “Southwestern.” “Southwestern” sends its 
orders, shipping pads and labels to “Panther,” and the latter ships 
to “Southwestern’s” customers in containers furnished by “Southwest- 
ern,” the products sold for the account of “Southwestern.” 

(3) In filling the orders obtained by respondent “Southwestern,” 
respondent “Panther” uses lubricants and other products of the same 
type, grade and quality that it uses during the course of its business 
in filling orders for like lubricants and other products obtained by 
its salesmen. After said lubricants are thus shipped, the purchasers 
are billed for the purchase price thereof by the corporate respondent 
obtaining the particular order. 

(4) Both respondents “Panther” and “Southwestern” use a large 
number of traveling salesmen. ach recruits such salesmen by means 
of advertisements placed by it in newspapers of general circulation, 
and by other means. Such salesmen are used by corporate respondents 
to call upon consumers of lubricants and other products sold by the 
respondents, and to display, demonstrate, show samples of, sell and 
obtain orders for said lubricants and other products. Respondent 
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“Panther” furnishes quantities of its lubricants and other products 
to its salesmen and to. respondent “Southwestern” and its salesmen, 
to be used for display and demonstration purposes and as samples of 
lubricants and other products that are, and will be, shipped by 
respondent “Panther” to fill the orders obtained by said salesmen. 

(5) Both corporate respondents have their salesmen employ the 
various trade names used by respondents in the sale of certain products 
acquired by respondent “Panther.” The lubricants sold and offered 
for sale by respondent “Southwestern” are identical with those sold 
and offered for sale by respondent “Panther.” Lubricants sold by 
respondent “Panther” bear its corporate name, “Panther Oil & Grease 
Mfg. Co.,” the trade name “Panther,” and the brand names “Suresta,” 
“Shure-Stay” “Sure” and “Panco.” Respondent “Southwestern,” im 
connection with the sale of products handled by it, employs as trade 
names, its corporate name, also the name “Southwestern Petroleum. 
Co.” and the brand names “Cactus” and “Cactus Brands.” Among 
identical lubricants sold by corporate respondents are those for bronze 
bushings on tractor rollers, those for roller bearings on tractors, those 
for transmissions and final drives on tractors, trucks and automobiles, 
those for fittings on chassis of tractors, trucks and automobiles, those 
for front wheel bearings on tractors, trucks and automobiles and those 
for automobile springs and lubricants for other purposes. 

Par. 4. In the course and conduct of their said business, and for 
the purpose of inducing the purchase of their said lubricants and other 
products by members of the consuming public, each of said corporate 
respondents, acting in cooperation and conjunction with the other, 
and under the direction, control and supervision of individual respond- 
ents Carl Wollner, E. H. Beal and A. M. Pate has made and now makes 
various representations with respect to itself, the character of its busi- 
ness, and of the lubricants and other products sold by it. Said repre- 
sentations have been made and are made through the medium of 
personal solicitations and sales demonstrations by salesmen of cor- 
porate respondents, by means of letters and circulars disseminated by 
their respective sales representatives, and by other means. Among 
and typical of the said representations made by each of said corporate. 
respondents herein as aforesaid, but not all-inclusive, are the follow- 
ing: 

1. That it isa manufacturer of lubricants and operates a refinery. 

2. That its lubricants contain 98 percent of pure petroleum oil; that. 
no fillers, no foreign matter and no soap are used. 

8. That other similar competing lubricants are inferior to those 
lubricants last referred to, in that‘they contain less than 98 percent. 
petroleum oil and contain fillers, foreign matter, and soap. 
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4, That its lubricants are of such quality that they resist heat and 
will not run off the bearings on which they are placed when heated, 
while being used for the purposes for which they are sold, and are 
superior to similar competing lubricants. 

5. That said lubricants are superior’to other similar competing 
lubricants in their clinging ability, tackiness and cohesiveness, and 
when placed on an object and subjected to heat will not run off bearings 
during use, but become stringy, and are superior to other similar com- 
peting lubricants in such respects. 

6. That the lubricants shipped by it to purchasers are of the same 
quality, identical with, are taken from, the same containers and batches, 
and made at the same time, as the samples displayed by salesmen to 
purchasers. 

7. That the amount and weight of lubricants shipped by it are cor- 
rectly stated on containers, and are equal to the amount and weight 
marked on such containers and on the invoices and shipping papers 
pertaining thereto. 

8. That its salesmen can and do earn commissions in excess of those 
actually earned, typical of such stated earnings being commissions 
ranging from $400 to $1,000 earned each month by salesmen. 

Par. 5. Through the use of the said representations, acts and prac- 
tices hereinbefore related, respondents represent and have represented 
to customers and to prospective customers, expressly and by implica- 
tion, that they manufacture the lubricants sold by them, and own and 

operate factories and refineries in such connection; that their lubri- 

cants are of the finest petroleum content, containing no deleterious 
substances or adulterants; that soap is not a proper ingredient for 
inclusion in a lubricant; that their said lubricants will meet the highest 
heat-resistant operational tests and are superior in quality and per- 
formance to similar lubricants sold by others; and that the lubricants 
sold by respondents are of the same character and quality as those 
employed by respondents’ salesmen in effecting sales of respondents’ 
said products. 

In truth and in fact, the lubricants sold by respondents contain 
considerably less than 98 percent of petroleum oil, and they do contain 
fillers, foreign matter and a considerable amount of soap, soap being a 
proper ingredient of some lubricants when used in correct amount. 
Respondents’ said lubricants will and do run off bearings that are 
heated from use, are not superior in this respect, or in their ability to 
resist heat, to similar competing lubricants, nor superior in their 
clinging ability, tackiness and cohesiveness. The lubricants employed 
by corporate respondents’ salesmen in making sales demonstrations to 
customers and prospective customers are not of the same grade, char- 
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acter and quality as those subsequently shipped to customers, nor are 
they made at the same time or in the same lot. Respondents’ sales 
agents in giving demonstrations to show the effect of heat on respond- 
ents’ said lubricants have resorted to and now employ the unfair and 
deceptive practice of using for such demonstrations lubricants espe- 
cially suitable therefor, and not lubricants of the inferior grade, 
character and quality subsequently shipped to purchasers. Represen- 
tations made by respondents on containers for their products and in 
invoices and shipping papers, as to the amounts and weights of lubri- 
cants sold and shipped, are false, containers in many instances contain- 
ing less than the amount and weight marked on them, and less than the 
amounts and weights specified in invoices and on shipping papers 
covering the shipments. Respondents’ said salesmen do not earn regu- 
larly each month commissions ranging from $400 to $1,000 nor any 
commissions approximating such sums. In truth and in fact, respond- 
ents’ salesmen generally make much less each month than the amounts 
represented by respondents as their regular monthly earnings, and the 
amounts set out as monthly earnings in respondents’ advertising for 
sales agents have only been earned by certain individual agents during 
certain months, and do not represent the commissions regularly earned 
by respondents’ salesmen in the normal course of business. 

Par. 6. Respondents further in connection with the sale and dis- 
tribution of their said products in commerce, have resorted to and 
engaged in the deceptive and misleading practice of raising and in- 
creasing the quantities of lubricants ordered by customers and the sales 
price to be paid therefor. It is and has been the practice of various 
of the salesmen of respondents to raise and increase the amount of 
orders given by customers from time to time without having the cus- 
tomer verify the order as correct, and it has been the practice and 
custom of respondents to charge customers for the full amount of such 
raised orders, and to insist upon payment of the same. As a result of 
such practice many purchasers of respondents said lubricant have 
received from respondents and paid respondents for more lubricants 
than said purchasers had ordered, and more than were necessary to 
meet their requirements. 

Par. 7. The use by respondents of the aforesaid representations, 
acts, practices, and methods in connection with the offering for sale 
and sale of their said products in commerce, has had and now has the 
tendency and capacity to, and does mislead and deceive the purchasing 
public regarding the actual character of the business operations con- 
ducted by said respondents, and regarding the grade, character, quality 
and quantity of said products sold by respondents, and has led, and 
does lead purchasers erroneously to believe that said representations 
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and implications so made, used and employed by respondent are and 
were true, and causes and has caused a substantial number of the 
purchasing public, by reason of the erroneous beliefs so engendered, to 
purchase substantial quantities of said products. 

Par. 8. The use by corporate respondent, Panther Oil & Grease 
Manufacturing Company in its corporate name of the word “manu- 
facturing” and the use of the term “manufacturer” by corporate re- 
spondents “Panther” and “Southwestern” to induce the sale of their 
said products, is a representation to customers that corporate respond- 
ents manufacture and produce the products they sell. In truth and 
in fact, neither respondent manufactures any of the products sold by it, 
respondent “Panther” merely possessing facilities for blending, pack- 
ing and warehousing the products handled by it, and corporate re- 
spondent “Southwestern” obtaining from “Panther” for sale, all of the 
products handled and sold by “Southwestern” to the consuming public. 
The use by corporate respondent “Panther” of the word “manufactur- 
ing” in its corporate name further constitutes within itself a false and 
misleading representation that said corporate respondent produces 
and sells in commerce the lubricants and other products sold by it, when , 
such is not the fact. 

Par. 9. The aforementioned acts, practices, and methods of re- 
spondents, as herein alleged, are all to the prejudice and injury of the 
public, and constitute unfair and deceptive acts and practices In com- 


merce within the intent and meaning of the Federal Trade Commission 
Act. 


Complaint dismissed without prejudice by the following order: 

This matter came on to be heard by the Commission upon motion 
to dismiss the complaint, and affidavit in support thereof, filed on 
June 21, 1948, by counsel for respondents, and answer thereto filed 
on July 6, 1948, by counsel in support of the complaint, which makes 
no objection to closing this case without prejudice to the right of 
the Commission to reopen the same and resume trial thereof if 
future conditions warrant. 

The Commission has duly considered said motion, affidavit in 
support thereof, answer thereto, and the record herein. It appears 
that two of the individual respondents named in the complaint died 
after the date of issuance of the complaint and that thereafter the 
_ respondent. corporations were recapitalized and reorganized. Coin- 
cident with such recapitilization and reorganization there was a 
complete change in corporate policies and practices. With the ex- 
ception of the allegation as to the use of the word “Manufacturing” 
in the corporate name of one of the respondents, which use does not 
now appear to constitute a false and‘ misleading representation, 
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the representations, acts, practices, and methods alleged in the com- 
plaint have been discontinued and abandoned and there is no reason 
to anticipate the resumption thereof. It further appears that there 
is insufficient public interest to warrant a continuation of this 
proceeding. 

It is therefore ordered, That the complaint herein be, and the same 
hereby is, dismissed without prejudice to the right of the Commission 
to institute further proceedings should future facts warrant. 

Mr. Joseph Callaway for the Commission. 

Frank E. & Arthur Gettleman and Perlman, Goodman, Hecht & 
Chesler, of Chicago, Ll., for respondents. 


ConcoteuM-Narrn, Inc. Complaint, June 4, 1943.1. Order, March 
25,1949. (Docket 4784.) 

Charge: Advertising falsely or misleadingly as to qualities, manu- 
facture, nature and composition of product and using misleading 
name in said respects; in connection with the manufacture and sale 
of an extensive line of hard-surface composition flooring, including 
a flelt-backed floor covering called “Treadlite Rubber Cushion Inlaid 
Linoleum.” 

AmeEnpep Compiaint: Pursuant to the provisions of the Federal 
Trade Commission Act, and by virtue of the authority vested in it 
by said act, the Federal Trade Commission, having reason to believe 
that Congoleum-Nairn, Inc., a corporation, hereinafter referred to as 
respondent, has violated the provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its amended complaint, 
stating its charges in that respect as follows: | 

_Paracrapn 1, Congoleum-Nairn, Inc., is a New York corporation 
having its principal place of business located at Kearny, N. J. 

Par. 2. Respondent is now, and for a number of years last past has 
been engaged in the business of manufacturing an extensive line of 
hard-surface composition flooring, including a felt-backed floor cover- 
ing called “Treadlite Rubber Cushion Inlaid Linoleum,” and in the 
sale and distribution thereof in commerce between and among the 
various States of the United States. It causes and has caused said 
products, when sold, to be shipped from its place of business in the 
State of New Jersey to purchasers, including retail stores and others, 
located in various other States of the United States and the District 
of Columbia. . 

Par. 3. Respondent is now, and has been for many years, in com- 
petition with other corporations, and with persons, firms and partner- 
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ships engaged in the sale and distribution of similar floor coverings 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 4. In the course and conduct of its aforesaid business and for 
the purpose of inducing the sale and distribution of its product called 
“Treadlite Rubber Cushion Inlaid Linoleum” respondent has made 
many false, misleading and deceptive statements and representations 
with respect to its said product by means of catalogs distributed gen- 
erally to the purchasing public and by insertion of advertisements in 
newspapers and magazines of national circulation, wherein said prod- 
uct is repeatedly designated and described under its trade name 
“Treadlite Rubber Cushion Inlaid Linoleum,” and the so-called 
“Rubber Cushion” feature thereof emphasized and featured. Among 
and typical of such statements and representations are the following: 

Treadlite Rubber Cushion Inlaid Linoleum. 


Here’s that new popular-priced Inlaid Linoleum with the Built-In Rubber 
Cushion. 


Now we introduce Treadlite RUBBER CUSHION Inlaid Linoleum which is all 
that the name implies! 

Treadlite RUBBER CUSHION Inlaid Linoleum incorporates well-known 
cushioning and sound-deadening qualities of rubber. 

The amazing rubber cushion is an integral part of the product. Nairn Treadlite 
Linoleum has unusual resilience and shock-absorbing qualities. 

Your feet feel the pleasant touch that comes from its resilience and shock- 
absorbing qualities. Imagine how foot-fatigue will be lightened when Nairn 
Treadlite Linoleum is actually in your home. 


Your ears tell you why Nairn Treadlite Linoleum, with the build-in Rubber 
Cushion, is so quiet—so comfortable underfoot. 

These are some of the reasons why thousands of women are so enthusiastic 
about this new, popular-priced inlaid linoleum. 

Par. 5. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not specifically set out 
herein, respondent falsely represents and implies that its product is 
genuine linoleum manufactured through and by the process of inlaying 
as that art is practiced in the linoleum industry, and that it is an inlaid 
linoleum and possesses all the qualities and characteristics associated 
with genuine linoleum and with inlaid linoleum, and that said product 
contains rubber in such substantial quantity as to offer or afford appre- 
ciable cushioning qualities so as to increase the underfoot comfort, 
resilience, and shock-absorbing qualities of said product or noticeably 
lessen the noise levels thereof as compared to competitive floor 
coverings. 

Par. 6. In truth and in fact, respondent’s product “Treadlite Rubber 
Cushion Inlaid Linoleum” cannot be represented, designated, or re- 
ferred to properly as “linoleum” or “inlaid linoleum.” The term “lino- 
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leum” is a coined word, formed from linum (flax) and oleum (oil), 
because the principal material used in making linoleum is linseed 
oil. 

In 1863, one Frederick Walton obtained a patent in England and in 
1869 in the United States, for a floor covering, the wearing surfaces 
of which are composed of oxidized linseed oil, resins, and gums, inti- 
mately mixed with ground cork or wood flour, or both, together with 
pigments, applied on a backing or foundation of woven material, such 
as burlap or canvas. Such products have outstanding qualities for 
long wear and durability and have long been accepted by the public 
as being superior products for floor covering. Through long usage and 
eustom in the trade and by reason of many years of-advertising, the 
purchasing public has become accustomed to consider and to purchase 
as “linoleum” the product advertised and sold under that name by the 
industry generally for more than 75 years, such product having been 
made according to the Walton patents and having a backing or 
foundation of burlap or other woven material. 

Par. 7. Respondent’s product, “Treadlite Rubber Cushion Inlaid 
Linoleum,” while having the general appearance of genuine linoleum 
and a wearing surface manufactured in accordance with the accepted 
standards, has a backing or foundation of felt saturated with asphal- 
tum and is not the product manufactured and offered for sale and 
sold to the public as linoleum for more than 75 years. Respondent’s 
said product, “Treadlite Rubber Cushion Inlaid Linoleum,” is not 
“inlaid” as that term has been used in the floor covering industry and 
has been understood and accepted by the purchasing public for many 
years. 

The term “inlaid,” when applied to genuine linoleum or to floor 
coverings the wearing surface of which is of a “linoleum” composition, 
+s used in the floor covering industry to designate, describe, and refer 
to products that are manufactured through a process by which individ- 
ual areas of different color in the pattern are put in separately by hand 
or by machine. The different colors extend through the wearing sur- 
face. Respondent’s product is not so made or manufactured by the 
process of inlaying, as that art is practiced in the floor-covering in- 
dustry, but is made through a process whereby portions of the “lino- 
leum” compositions are pigmented in different colors mixed to the 
extent desired and compressed into a single sheet, the several colors 
extending throughout the body of the sheet. Respondent’s product, 
“Treadlite Rubber Cushion Inlaid Linoleum,” is less expensive to 
manufacture than are floor coverings the wearing surface of which 
is composed of “linoleum” composition, and which is made or manu- 
factured through the process of inlaying as hereinabove described. 
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Respondent’s said product is less expensive to manufacture and is in- 
ferior in quality and durability to genuine linoleum or inlaid linoleum 
made by the process hereinabove described. Respondents said prod- 
uct does not contain rubber in such substantial quantities or of such 
thickness as to afford appreciable cushioning qualities such as would 
either increase the underfoot comfort or resiliency thereof or notice- 
ably lessen the noise levels thereof as compared to competitive floor 
coverings. 

Par. 8. The use by respondent of the foregoing false and misleading 
trade name, statements, advertisements, and representations has had, 
and now has, the tendency and capacity to, and does, mislead and de- 
ceive purchasers and prospective purchasers into the erroneous and 
mistaken belief that such statements and representations are true, 
and has caused, and now causes, a substantial portion of the purchasing 
public, because of such mistaken and erroneous belief, to purchase sub- 
stantial quantities of respondent’s said product. In consequence 
thereof, trade has been unfairly diverted to the respondent from its 
competitors and thereby substantial injury has been done and is being 
done by the respondent to competition in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 
~ Par. 9. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


Complaint dismissed by the following order: 

This matter came on to be heard by the Commission in regular course 
on the amended complaint, respondent’s answer thereto, testimony 
and other evidence, report of the trial examiner, and brief and oral 
argument of counsel in support of complaint, of counsel for respond- 
ent, and of counsel for intervenor. 

The amended complaint herein charges respondent with unfair 
methods of competition and unfair and receptive acts and practices 
in commerce in the sale and distribution of its product called “Tread- 
lite Rubber Cushion Inlaid Linoleum,” through the use of false, mis- 
leading and deceptive representations that said product is genuine 
linoleum manufactured through the processes of inlaying as that art is 
practiced in the linoleum industry, and that it is an inlaid linoleum 
and possesses all the qualities and characteristics associated with 
genuine linoleum and with inlaid linoleum, and that said product 
contains rubber in such substantial quantity as to offer or afford 
appreciable cushioning qualities so as to increase the underfoot com- 
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fort, resilience, and shock-absorbing qualities of said product or 
noticeably. lessen the noise levels thereof as compared to competitive 
. floor coverings. : ‘ 

It appearing to the Commission from the record in this proceeding 
that the public understanding and acceptance of the words “linoleum” 
and “inlaid” is such that the use by respondent of those words to 
designate or refer to a floor covering manufactured in accordance with 
the process employed by respondent in the production of its “Tread- 
lite Rubber Cushion Inlaid Linoleum” is not shown to be misleading 
or deceptive; and it further appearing that since respondent discon- 
tinued manufacturing its product containing a layer of plastic rubber 
and discontinued all representations as to the cushioning qualities of 
such product prior to the issuance of the complaint herein, there is 
insufficient public interest to warrant further proceedings on this 
phase of the matter; and having duly considered the matter and being 
now fully advised in the premises : 

It is ordered, That the complaint herein be, and the same hereby 
is, dismissed. 

Before Mr. W. W. Sheppard, trial examiner. 

M r, James W. Cassedy and Mr. John V. Buffington for the Com- 
mission. 

Dawies, Auerbach, Cornell & Hardy, of New York City, for re- 
spondent. 

Fish, Richardson & Neave, of Boston, Mass., for Bird & Son, Inc., | 
Armstrong Cork Co., Sloane-Blabon Corp., Parafline Companies, Inc., 
and Bonafide Mills, Inc., intervenors. 


Fotey & Co. anp A. M. Saromon doing business as Lavrsnn & Sao- 
mon. Complaint, October 8, 1946. Order, April 12, 1949. (Docket 
5464.) 

Charge: Advertising falsely or misleadingly and neglecting, un- 
fairly or deceptively, to make material disclosure as to qualities, prop- 
erties or results and safety of product; in connection with the sale of 
a drug preparation designated F oley’s Pain Relief Tablets. 

Complaint dismissed by the following order: 

This matter came on to be heard by the Commission in regular 
course upon motion to dismiss the complaint without prejudice filed 
on November 17, 1948, by counsel for respondents, the Trial Examiner’s 
certification thereof, and answer thereto filed on December 2, 1948, by 
counsel in support of the complaint, which makes no objection to clos- 
ing this case without prejudice. 

The complaint herein, issued October 8, 1946, charges the respond- 
ents with the use of unfair and deceptive acts and practices in com- 
merce in the sale and distribution of a drug preparation designated 
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“Foley’s Pain Relief Tablets” through the dissemination of false ad- 
vertisements as to the curative and remedial properties of said prep- 
aration and through failure to reveal facts material with respect to 
consequences which may result from the use of said preparation. 

Having duly considered the motion, certification thereof, answer 
thereto, and the record herein, and it appe&ring to the Commission that 
the advertising and sale of said preparation were discontinued a num- 
ber of years prior to the issuance of the complaint herein, with no 
apparent likelihood of a resumption thereof, and that there is insufli- 
cient public interest to warrant a continuation of this proceeding: 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to institute 
further proceedings should the facts warrant such action. 

Before Mr. Randolph Preston and Mr. Frank Hier, trial examiners. 

Mr. D.C. Daniel and Mr. Charles 8. Cow for the Commission. 

Nash & Donnelly, of Chicago, Ll., for respondents. 


Tue Tattorep Woman, Inc. Complaint, June 1, 1944. Order, 
April 14, 1949. (Docket 5168.) 

Charge: Advertising falsely or misleadingly as to composition, 
nature and regular price of product, and as to scientific or relevant 
facts with respect thereto; in connection with the sale of furs and 
fur garments described as “Black Persian Lamb”. 

Complaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Tailored 
Woman, a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrarn 1. The respondent, Tailored Woman, is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New York, and has its principal office and place of 
business at 742 Fifth Avenue, New York, N. Y. Respondent is now, 
and for more than one year last past has been, engaged in the sale 
and distribution of furs and fur garments. 

Respondent causes and has caused said furs and fur garments when 
sold by it to be transported from its place of business in the State of 

1The Commission on August 81, 1944, issued an order amending complaint, as follows: 

This matter coming on to be heard by the Federal Trade Commission upon the motion 
of counsel for the Commission to amend the complaint in this case by substituting the 


name “The Tailored Woman, Inc.” for the name “Tailored Woman,” and the Commission 


having duly considered the said motion and the record herein, and being fully advised in 
the premises : 


It is ordered, That the complaint herein be, and the same hereby is, amended by substi- 
tuting the name ‘‘The Tailored Woman, Inc.” for the name “Tailored Woman,” 


@ 
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New York to various purchasers thereof at their respective points of 
location in the various States of the United States and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said furs and fur garments 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, and for 
the purpose of inducing the purchase of its said products, respondent 
advertised certain of its furs and fur garments in newspapers having 
a wide circulation, and in various other ways, describing said furs 
and fur garments as “Black Persian Lamb.” Typical of the advertise- 
ments used as aforesaid is the following advertisement of ladies’ 
coats: 

“Invest Now and Feel Smart Next Winter! 
BLACK PERSIAN LAMB 
Made To-Order or Ready Made 
$295.00 
Regular $495.00 value.” 


Par. 3. True or genuine Persian lamb products are manufactured 
from peltries obtained from the young of the full-blooded Karakul 
breed of sheep found in a comparatively small geographical area in 
west central Asia known as the Iran‘an Plateau. The area covers part 
or all of what was once Bokhara, now called Uzbekistan, Afghanistan, 
Iran and some adjacent territory. The unusual climatic and other 
conditions prevailing in this area has a pronounced bearing on the 
type and quality of fur found on the young of such sheep. Such fur 
is superior, generally, in appearance and quality to the fur produced 
by the young of the Karakul breed of sheep found elsewhere. 

The peltries are taken from lambs of approximately three to ten 
days old and are noted for their silky, tightly curled fur which is 
used principally in the manufacture of ladies’ coats and other fur 
garments. 

Full-blooded Karakul sheep are to be found in other geographical 
areas but the peltries obtained from the young lambs of such sheep 
found in other geographical areas are not as desirable for making fur 
garments as a rule as are the young Karakul lambs grown in west cen- 
tral Asia. Fur garments made of young Karakul lamb peltries grown 
elsewhere than in west central Asia are not in fact Persian lamb 
garments. 

Par. 4. In truth and in fact, the products advertised as set forth 
above were not made of genuine Persian lamb peltries, and said coats 
never had a regular $495 value or retail selling price. 

Par. 5. There is a demand on the part of a substantial portion of the 
purchasing public for genuine Persian lamb products, such demand 
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being based on a belief among said purchasing public that furs and 
fur garments made of genuine Persian lamb peltries are superior in 
quality and appearance to furs and fur garments manufactured from 
other types of lamb peltries, or peltries obtained from mixed breeds 
of sheep. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading representations with respect to the origin or kind of 
peltries used in respondent’s furs and fur garments and the regular 
retail prices at which they are offered for sale and sold, disseminated 
as aforesaid, has had and now has the capacity and tendency to mis- 
lead, and does mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such state- 
ments, representations, and advertisements are true, and has induced 
a portion of the purchasing public because of such erroneous and mis- 
taken belief to purchase the respondent’s said furs and fur garments. 

Par. 7. The aforesaid acts, practices, and methods of respondent as 
herein alleged are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Complaint dismissed by the following order: 

This proceeding has been heard by the Federal Trade Commission 
upon the complaint, answer of respondent, testimony, and other evi- 
dence in support of the complaint and in opposition thereto taken be- 
fore a trial examiner of the Commission theretofore designated by it, 
report of the trial examiner upon the evidence, together with his 
recommendations, exceptions to the trial examiner’s report filed by 
respondent, briefs filed in support of the complaint and in opposition 
thereto, and oral argument of counsel. 

The complaint alleges that climatic and other conditions prevailing 
on the Iranian Plateau in West Central Asia, comprising part of 
Uzbekistan, which is in the Soviet Union, Afghanistan, Iran, and 
some adjacent territory, have an important bearing on the type and 
quality of the fur produced there from the young of the Karakul breed 
of sheep and that peltries derived from full-blooded karakul] lambs 
growing on the Iranian Plateau are generally superior to those pro- 
duced elsewhere from karakul lambs. Garments made of peltries de- 
rived from other than full-blooded karakul sheep grown on the Iranian 
Plateau, the complaint further alleges, are not true Persian lamb 
earments. 

The evidence indicates that Russia, Afghanistan, and southwest 
Africa are the principal areas exporting furs of this type. There are 
conditions in respect to climate, vegetation, and water favoring fur 
quality that are common to sections of both the Iranian Plateau and 
southwest Africa. Karakul lamb skins derived from the best. flocks 


DISMISSALS—-THE TAILORED WOMAN, INC. 801 


of the Iranian Plateau vary in quality and there is a wide range in 
appearance and quality among the skins exported by each of the three 
areas. Witnesses testifying on behalf of the respondent in opposition 
to the allegations of the complaint state that the appearance, value, 
and durability of the southwest African furs on a grade for grade 
basis are substantially equivalent to the Persian lamb peltries received 
from the Iranian Plateau. The Commission is of the opinion, there- 
fore, that the record fails to sustain the charge that peltries produced 
from the karakul flocks grown on the Iranian Plateau are generally 
superior to the peltries derived elsewhere from karakul lambs. 

It further appears that the sheep found in the best karakul flocks 
of the Iranian Plateau also vary greatly in appearance and that the 
uniformity which characterizes the established breeds of domestic 
animals in this country is lacking there. The practice of crossing 
karakuls with other species of sheep has been extensively followed 
on the Plateau and continues in Afghanistan. There is substantial 
testimony to the effect that the peltries derived from such crossings 
which display curl formations generally characteristic of the Karakul 
breed likewise have been regarded and accepted as Persian lamb; 
and that the skins of like characteristics produced by the karakul 
industry of southwest Africa through grading up or successive cross- 
ings of the blood lines between karakuls from the Iranian Plateau and 
native sheep also are so considered and accepted. The Commission is 
of the opinion that the greater weight of the evidence fails to support 
the allegations of the complaint that true Persian lamb fur is derived 
solely from full-blooded lambs of the Karakul breed of sheep grown 
on the Iranian Plateau. 

Another charge of the complaint is that respondent’s coats priced 
at $295 are not regular $450 values as stated in respondent’s adver- 
tising. There is testimony to the effect that the coats so advertised 
were not of high quality, and other testimony to the effect that they 
were of the value claimed; and it further appears that this was a 
special out-of-season offering through a single advertisement of a 
limited number of garments acquired at favorable prices. The Com- 
mission is of the view that the weight of the evidence fails to sustain 
the charge of the complaint in respect to this issue. 

The Commission having duly considered the matter and being now 
fully advised in the premises: 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed, . oe 

Before Mr. W. W. Sheppard, trial examiner. 

Mr. DeWitt T. Puckett and Mr. George M. Martin for the Commis- 
sion. 

Strauss, Reich & Boyer, of New York City, for respondent. 
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Proressronat Propucts Corp., also trading as Srar-Srep Service 
Co., Nartonan Srat-Srrp Co., Srat-Sepr SERVICE Division and Pro- 
FESSIONAL Propucts Co., and Guorcr A. RosenzweEIc. Complaint, 
October 11, 1944. Order, April 20, 1949. (Docket 5211.) 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties or results, history, earnings or profits, comparative merits, and 
unique status or advantages; in connection with the sale of a com- 
pound for the treating of stone, concrete, cement, brick, and tile struc- 
tures so as to make them more resistant to water, which is designated 
as “Seal-Seep.” 


Complaint dismissed by the following order: 

This matter came on to be heard by the Commission upon motion to 
dismiss the complaint filed September 14, 1948, by counsel in support 
of the complaint, to which no answer has been filed. ; 

The complaint herein, issued October 11, 1944, charges respondents 
with the use of unfair and deceptive acts and practices in commerce in 
the sale and distribution of a waterproofing compound designated 
“Seal-Seep,” through false, misleading, and deceptive representations 
and statements as to the results to be obtained from the use of said com- 
pound. 

Having duly considered the motion and the record herein, and it 
appearing to the Commission that respondent corporation, Profes- 
sional Products Corp., was dissolved on April 14, 1942, and that indi- 
vidual respondent, George A. Rosenzweig, died in 1947, and it further 
* appearing that there is insufficient public interest to warrant a continu- 
ation of this proceeding : 

It is ordered, That the complaint herein be, and the same is hereby, 
dismissed. 

Before Mr. John W. Addison, trial examiner. 

Mr. 8S. F. Rose, Mr. Edward L. Smith, and Mr. George M. Martin 


for the Commission. 


James O. Knanr, New Jersey Service Co., Inc., Joun J. McCon- 
omy, Karuertne M. Hrieerns, Mary A. Keane and Dorotuy Boyprn. 
Complaint, December 14, 1943. Order, April 21, 1949. (Docket 5099.) 

Charge: Assuming or using misleading trade or corporate name, 
misrepresenting business status, advantages or connections, and offer- 
ing deceptive inducements to purchase or deal through use of designa- 
tions “Continental Inheritance Service” and “Inheritance Bureau Divi- 
sion” and false representations with respect to nature of operations 
thereof and thereunder in connection with the sending out of “skip 
tracer” letters in collecting accounts owed to others. 
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Complaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that James O. 
Keane, an individual, New Jersey Service Co., Inc., a corporation, and 
John J. McConomy, Katherine M. Higgins, and Mary A. Keane, indi- 
vidually and as officers of New Jersey Service Co., Inc., and Dorothy 
Boyden, an individual, hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues the complaint stating its charges in that respect 
as follows: 

Paracraru 1. Respondent New Jersey Service Co., Inc., 1s a corpo- 
ration organized and existing under the laws of the State of New 
Jersey. Respondents John J. McConomy, Katherine M. Higgins, and 
Mary A. Keane are respectively president, vice president, and secre- 
tary-treasurer of said corporation. Respondent James O. Keane is 
the husband of respondent Mary A. Keane and was the immediate 
predecessor of the corporate respondent in the business which it now 
conducts. In conducting the said business respondent James O. Keane 
engaged in the acts and practices hereinafter set forth. The manage- 
ment, policies, and operation of the said corporation, particularly 
in respect to the acts and practices herein alleged, are controlled and 
dominated by the four individuals named above. All of the respond- 
ents have an office and principal place of business at 819 Cooper 
Street, Camden, N. J., and in the course and conduct of the business 
referred to herein have used the names “Continental Inheritance 
Service” and “Inheritance Bureau Division” in the manner set forth 
herein. Respondent Dorothy Boyden is an individual who does busi- 
ness under the name “Secretarial Service” with an office and principal 
place of business at 6 North Michigan Avenue, Chicago, Ill. 

Par. 2. Respondents, with the exception of respondent Dorothy 
Boyden, are now, and have been since on or about June 1, 1948, en- 
gaged in the business of collecting accounts owed to others. They 
have clients who are located both within and without the State 
of New Jersey for whom the collection of accounts has been under- 
taken. Many of the said clients cause goods and other property 
to be transported from their respective places of business to pur- 
chasers thereof in other States of the United States, and maintain, 
and at all times mentioned herein have maintained, courses of 
trade in such goods and property in commerce between and among the 
various States of the United States. The course and conduct of the 
said business by said respondents had involved intercourse of a com- 
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mercial and business nature between respondents and their clients, re- 
spondent Dorothy Boyden and persons concerning whom they sought 
information, who are located in States other than the State of New 
Jersey. 

Par. 3. In the course and conduct of the said collection business, re- 
spondents other than Dorothy Boyden have frequently desired to as- 
certain the current address and occupations of persons alleged to owe 
money due to their said clients, the names and addresses of the em- 
ployers of such persons and of the banks in which such persons have 
money on deposit, and other information concerning them. 

For this purpose said respondents have used certain form letters, 
substantially in the forms exemplified by photostatic copies thereof, 
marked “Exhibits A and B” attached hereto and by this reference in- 
corporated herein and made a part hereof. 

Par. 4. Respondents other than respondent Dorothy Boyden 
cause the form letters exemplified by Exhibit A to be placed in en- 
velopes addressed to the persons concerning whom information was 
sought, at their last known addresses, and the letters exemplified by 
Exhibit B to be placed in envelopes addressed to other persons be- 
lieved to have information concerning them. Said envelopes bear in 
the upper left corner: 

Inheritance Bureau Division 
Suite 708 
6 North Michigan Ave. 
Chicago, Illinois.” 

Also enclosed in these envelopes are other envelopes, for the return 
of the said form letter, addressed to: 

Inheritance Bureau Division 
6 North Michigan Aye. 
Suite 708 Chicago, Ilinois.. 

Respondents caused the said envelopes and enclosures to be trans- 
ported to the said Chicago address, where they were received by re- 
spondent Dorothy Boyden, who thereafter caused them to be placed 
in the United States mail. The said envelopes bore addresses of 
places located in various States of the United States. 

Such of the form letters as were filled out and mailed by the 

recipients thereof were received by respondent Dorothy Boyden in 
Chicago, Illinois, who thereafter caused them to be transported to 
one 8. Mortimer Hirshorn, at Camden, N. J., who in turn caused them 
to be delivered to respondents at their place of business. Respond- 
ents used the information so obtained in collecting, or attempting to 
collect, the accounts alleged to be due to the persons for whom they 
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have acted. The participation of respondent Dorothy Boyden aided 
jn and was essential to the successful operation of the plan for obtaining 
the desired information. 

Par. 5. By means of the aforesaid form letters and envelopes, re- 
spondents have represented, directly and by implication to the persons 
to whom they were sent, that “Continental Inheritance Service” has 
correspondents in all principal cities of the world, acts as counsellor to 
those in charge of estates, is engaged in the business of locating heirs 
to estates or to interests therein, acts as examiner for title insurance 
companies, engages in genealogical research, actuarial work and 
searches of records, and that the persons concerning whom information 
is sought have or may have interests in estates or lands which will be 
of financial benefit to them. 

The said representations were false and misleading, in truth and 
in fact respondents in conducting “Continental Inheritance Service” 
have not had correspondents in all the principal cities of the world. 
They have not acted as counsellors to those in charge of estates, nor 
engaged in the business of locating heirs to estates or interests therein. 
They have not engaged in making examinations for title msurance 
companies, or genealogical research, actuarial work, or searches of 
records. They have had no knowledge of any interest in estates or 
lands to which the persons concerning whom information was sought 
may be entitled. 

Par. 6. Through the use of the names “Continental Inheritance 
Service,” and “Inheritance Bureau Division” respondents have repre- 
sented directly and by implication, that the said business bears some re- 
lation to estates and to rights and interest of heirs thereof. 

The said representation is false and misleading. In truth and in fact 
said business has nothing whatever to do with estates or the rights or 
interests of persons therein, and the said names are merely disguises 
for the true nature of the business. 

Par. 7. The use, as hereinabove set forth, of the foregoing false and 
misleading statements, representations, and designations has had - 
the capacity and tendency to mislead and deceive, and has misled and 
deceived, many persons to whom the said form letters were sent, into 
the erroneous and mistaken belief that said statements, representations, 
and designations were true and correct, and by reason thereof to give 
information which they would not otherwise have supplied, and in 
many instances to incur expense for postage in connection therewith. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are al] to the prejudice and injury of the public, and con- 
stitute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


‘ 
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EXHIBIT A 


Hxaminers for Title Companies—Actuaries—Correspondents in All Principal Cities of the 
j World—Missing Heirs Located—Searchers of Records—Genealogists 


CONTINENTAL INHERITANCH SERVICE 
Established 1925 
ESTATE COUNSELLORS 
Inheritance Bureau Division, Suite 708, 6 North Michigan Avenue, Chicago, Illinois 
All Replies Considered Confidential 
Section sessile Ae eo eee 
Checked by=> 22S ereet 222 oe cee 


Disbursed WhVs— = 220 ee ees 
Date of Disbursement_____-____-_--~ PFice ep ony 


Dear FRIEND: We have been endeavoring to communicate with a person of your 
name and our investigation now leads us to believe that you are the interested 
party. So that we may verify our belief in this direction, we ask that you give us 
the information requested on the reverse side of this sheet. 

The information contained will be treated in the strictest of confidence, and used 
to our best advantage. 

A great many people write to us asking that we give an explanation of our 
action in sending this form. This we cannot do, as you can readily understand 
that if valuable information were to get in the hands of the wrong party, it would 
react to the disadvantage of the proper one. Therefore, please do not ask us to 
break our standard rule as we cannot do so. 

This is a matter of distinct importance to you if you are the individual in ques- 
tion and we ask that you mail this form back to us IMMEDIATELY. You will 
be communicated with in three or four weeks. If it does not check with our rec- 
ords, the form will be carefully indexed, and filed in the event something develops 
later that will again bring you into the possibility of being the correct party. 

Do not send any money, the service is rendered to you without charge. 

Yours very truly, 


Hxaminer 


This form will not bear the name and address of the person to whom itis sent. Your name 
immediately refers us to this investigation. This is done so as to devote more time to accom- 
plish results in the actual examination. 


EXHIBIT A 


If Necessary, Use Separate Sheet for Additional Information 


Gentlemen: 
I give you the following information with the distinet understanding that I am 
not obligated in any manner: 


Citygzandgs Uae ern 2- arnt Ore eee se eer ee Present Occupation 
FE lacetOL Birth’ SESS 83 ree eee CS eee Dae’ RES SSE SEN ES OES 
Do you have a son or father, who has the exact same name? 
If so, state which ~-_-____ His:age —._ 
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eA CON SS earner merre Steere? evens PN Gitycandnstatets ios Hot es se eee 
(check) (Vv) which (Such as Italian, German, Jewish, etc.) 
Color: White Negro Race Sodial Security No. _-------__- 


Previous address 


yearn tose ee he ee Cibyrandgstaterons— ee. es ee nee 
PAIL GST LUE (0 Se ees fas ae Hele a OP a CitysandeState. = 5s se 
SLY CATS 8S Opes aig es En hn City ange States: cnn 43 es ee 
eV COLGHAS Qo ae ee Cityrandestator = ones Sar ee 
BV CALS LOD eee eee nce ee eee ere Orly aide state es. a eh 
History 
MY PARENTS MY WIFEH’S PARENTS 
Mather cuNamee = eee s Se Wa ther SeName sess as 
PS COUTGSS eee eee ee ee SE EA COURCS Spee eee es oe teens Se 
Mother's Namen 3 oo Mother iNa nega fo so te 
BGG BOSS Bs oat ie a PI A aE AQAT CSS) Se be ee ee ae eee 
Mother’s Maiden Name_____.______ (If it develops that it is your wife 


we are interested in, a separate 
form for her will follow.) 


THH FOLLOWING PERSONS CAN IDENTIFY ME: 
(To guard against imposters.) 


ING e) Eee See ree Belov a fee ES eee Address ere 20 Swee os obit 
Nene (eet SEs estes Jee) cee es Ss Jd aress avC eS Ubls Se oes 
BING SAINT NG see ec ee ees re 8 AGUrESHOUS Se ee ieee ee 


I CAN ALSO BE IDENTIFIED BY THE FOLLOWING: 


REY DLCSeCHL eM pPlovers(iameuOL TM) = 5 ses eee a eo ee 
(NGdress S22 = 2s es Fen es My badge number —------_--__ 
My previous employer ~-------------~----~~------~~------------------------- 
PAO ULE CSS le ot te eee ae Mybadse number =-2s—e = 
INVES ie Ty TM HTT TNE TORT ONY oes ee ee ee Se 
PC) OUR is ane Se AM BESTE EEE Is it a checking or savings account -__--____----~ 
Docs sunswEuLion havesyOur SsicnaluLe Onwtile = ===") = 22.2 


Other than my father and mother, the following relatives can vouch for me: 


SINUS Tr Coe er ne ee ae a RO OLCSS wen = Se ae ee ee 
INGHIINS ek 2 6 Se ee eee AdGnesg.2 2 == Ae Soe 
My present wife’s full name ~-_---------------------------------------------- 
Her present address ~-_------------------------------------------------+--- 
SUR OWANE) TROD ONE. Ba Soe Se ear ee See Date 2aeeeee noses 


Cross reference 


If wife is dead, give date and place __-------------~---------------------~-.---- 
She can be identified by her employer, who is ------------~--------------------- 


Her employer’s address__---------------------- Citys andestate— =. = = 
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(If previously married, give first wife’s full WaIMe) ee ee ee ee 
Signed —~--.--+-=---=-----=+----- 
(without obligation) 
If you have reason to believe you have money coming to you, advise full details on 
separate sheet. 


EXHIBIT B° 


Examiners for Title Companies—Actuaries—Correspondents in All Principal Cities of the 
World—Missing Heirs Located—Searchers of Records—Genealogists 


CONTINENTAL INHERITANCE SERVICE 
Established 1925 


ESTATE COUNSELLORS 


Inheritance Bureau Division, Suite 708, 6 North Michigan Ave., Chicago, Illinois 
All Replies Considered Confidential 


This is the person we are trying 
to contact 


Dear FRIEND: We are trying to contact the above person and our records 
include your name as one who is a relative, friend or acquaintance. 

Will you be kind enough to give us any or all the information that may lead 
us to such contact, as follows: 
Se (Om Mere lasts KIO Wile UOC RCC Se = oe a ee ee ee 
City & State_____ iN LISY oee er El Ua ee) a ee 


It may be that his (her) employer has the proper address on file, therefore please advise 
name of employer. 


ANCE VS WSIS rie ot «Alea aot Sa aga a ele i ey Mae ot Sa oe hr cee ete et 

Nae? OC ECOLEL CL Cee ee ee tee ee ee ee ee 

BANC CUT: CSS See a eR 

PATO Y ea CVU INT 0S USS OS LO Me a 
(Such as his bank or business house who may have an address on their books.) 


if you haven’t seen above mentioned party recently, kindly give name and address of 
person or persons that can supply the necessary information to help us in our important 
inquiry. 


This may be of importance to said person. May we hear from you promptly by 
return mail in the enclosed envelope. We highly appreciate your courtesy. 
Yours truly, 


CONTINENTAL INHERITANCE SERVICE. 


Record closed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon a 
motion, filed by counsel in support of the complaint, for an order 
closing this case without prejudice, no answer to such motion having 
been filed on behalf of the respondents; and | 
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It appearing from the motion that respondent James O. Keane is 
the principal respondent in this proceeding, that he is the owner of 
all the capital stock of the respondent New Jersey Service Co., Inc., and 
the employer of the officers of said company, and that he is the person 
primarily responsible for the sale and use of the “skip tracer” letters 
to which the complaint relates; and 

It further appearing that on April 6, 1945, an order was issued by 
the Post Office Department prohibiting the use of the United States 
mails to the said James O. Keane in the sale and distribution of his 
“skip tracer” letters, and that the respondents have now abandoned 
the sale and use of said letters with the stated intention of not resuming 
the same; and : 

The Commission being of the opinion that in the circumstances the 
public interest does not require further corrective action in this matter 
at this time: 

It is ordered, That the case growing out of the complaint herein be, 
and it hereby is, closed without prejudice to the right of the Commis- 
sion at any time in the future to reopen the same or to take such further 
or other action against the respondents, or any of them, as may be 
warranted by the then existing circumstances. 

Before Mr. Arthur F. Thomas, trial examiner. 

Mr. Randolph W. Branch for the Commission. 


Joun F. Harrnertr and Grorce Morrow trading as Harrnetr-Mor- 
row Manuracrurtné Co., Joun Henry Vaucun trading as JouNn 
Henry & Co., Cramer Propucts, Iyc., GenERAL CoMMODITIES, Inc. 
pr at. Complaint, December 5, 1947. Order, April 26, 1949. (Docket 
5522.) 

Charge: Advertising falsely or misleadingly as to nature, qualities, 
properties or results and safety of product and laboratory tested; in 
connection with the manufacture and sale of-a solution designed to 
prevent freezing in automobile radiators designated as “Timber-Line,” 
“Antifreeze” and “Cromax 5,” and with a calcium chloride base. 

Order dismissing complaint as to corporate respondents and closing 
case without prejudice as to individual respondents, follows: 

This matter coming on to be heard by the Commission upon a joint 
memorandum, filed January 19, 1949, by Daniel J. Murphy, Chief of 
the Commission’s Trial Division, and counsel for the individual re- 
spondents herein, requesting that the complaint in this proceeding be 
dismissed as to the corporate respondents and the officers thereof, and 
that the case be closed without prejudice as to the individual respond- 
ents; and 

It appearing from said memorandwn that the respondents have 
not advertised or sold the antifreeze preparations to which the com- 
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plaint relates since December 1946, one year prior to the issuance of 
said complaint, and there is no indication that they will resume the 
advertising or sale of such preparations; and 

It further appearing that the corporate respondents, Cramer Prod- 
ucts, Inc., and General Commodities, Inc., are no longer in existence, 
their charters having been declared forfeited by the State of Missouri 
on January 1, 1948, by reason of their failure to file 1947 annual reg- 
istration reports and anti-trusts affidavits; and 

It further appearing that the individual respondents have executed 
and tendered to the Commission a stipulation as to the facts and 
agreement to cease and desist covering all of the acts and practices 
charged in the complaint as being in violation of the Federal Trade 
Commission Act; and 

The Commission being of the opinion that in the circumstances the 
public interest does not require further corrective action in this matter 
at this time: 

It is ordered, That as to the corporate respondents, Cramer Prod- 
ucts, Inc., and General Commodities, Inc., and the respondents Harold 
W. Cramer, Carl Schliffke (named in the complaint as Carl Schiffke) , 
Roy A. Cramer, John D. Armstrong, John W. Bowers and Ernest R. 
Beverly, as officers and directors of Cramer Products, Inc., and Gen- 
eral Commodities, Inc., the complaint be, and it hereby is, dismissed. 

It is further ordered, That as to the individual respondents, John 
¥. Hartnett, George Morrow, John Henry Vaughn, Harold W. Cramer, 
Carl Schliffke, Roy A. Cramer, John D. Armstrong, John W. Bowers, 
and Ernest R. Beverly, the case growing out of the complaint be, and 
it hereby is, closed without prejudice to the right of the Commission 
to reopen the same or to take such further or other action against 
said respondents, or any of them, at any time in the future as may 
be warranted by the then existing circumstances, 

It ts further ordered, That the joint memorandum filed January 19, 
1949, by Daniel J. Murphy, Chief of the Commission’s Trial Division, 
and counsel for the individual respondents, and the stipulation as to 
the facts and agreement to cease and desist, executed by said individual 
respondents on October 27, 1948, on the basis of which this proceeding 
is being disposed of, be included in and made a part of the formal 
record herein. 

Before Mr. Randolph Preston, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Mr. Jay L. Oldham, of Kansas City, Kans., for John F. Hartnett 
and George Morrow. 

Fisher & Keys, of Kansas City, Kans., for Cramer Products, Ine. 
and General Commodities, Inc., and the officers thereof. 
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Grorce Conen. Complaint, September 30, 1948. Order, April 26, 
1949. (Docket 5588.) 

Charge: Misbranding or mislabeling as to composition of products 
in violation of the Federal Trade Commission Act and neglecting, 
unfairly or deceptively, to make required disclosure as to composition 
aud origin or seller of product and misbranding thereby in violation 
of the Wool Products Labeling Act of 1939, and the Federal Trade 
Commission Act; in connection with the introduction and manufac- 
ture for introduction into commerce and in the sale of wearing ap- 
parel, such as suits, coats and other garments. 

Record closed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon a mem- 
orandum filed December 22, 1948, by Daniel J. Murphy, Chief of the 
Commission’s Trial Division, recommending that this proceeding be 
closed without prejudice, which recommendation was assented to by 
both the respondent and his counsel; and 

It appearing from said memorandum that the respondent’s failure 
to properly label his garments in compliance with the Wool Products 
Labeling Act of 1939 and the Rules and Regulations promulgated 
thereunder, as charged in the complaint, was the result of carelessness 
or incompetence on the part of certain of his employees; and 

It further appearing that immediately after the respondent’s at- 
tention was called to the improper labeling of said garments, and 
prior to the issuance of the complaint herein, the respondent took ap- 
propriate steps to bring his labeling practices into full conformity 
with the requirements of the Wool Products Labeling Act of 1939 
and the Rules and Regulations promulgated thereunder ; and 

It further appearing that the respondent has now executed and ten- 
dered to the Commission a stipulation as to the facts and agreement 
to cease and desist covering all of the acts and practices referred. to 
in the complaint; and . 

The Commission being of the opinion that in the circumstances the 
public interest does not require further corrective action in this matter 
at this time: 

li is ordered That the stipulation as to the facts and agreement to 
cease and desist submitted by the respondent on December 22, 1948, 
ke, and it hereby is, approved and accepted. 

It is further ordered, That the case growing out of the complaint 
in this proceeding be, and it hereby is, closed, without prejudice, how- 
ever, to the right of the Commission to reopen the same or to take 
such further or other action against the respondent at any time in the 
futtire as may be warranted by the then existing circumstances. 

It is further ordered, That the memorandum filed December 22, 
1948, by Daniel J. Murphy, Chief of the Commission’s Trial Division, 
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and assented to by the respondent and his counsel, and the stipulation 
as to the facts and agreement to cease and desist, on the basis of which 
this proceeding is being closed, be included in and made a part of the 
formal record herein. 

Mr. DeWitt T. Puckett for the Commission. 

Drechsler & Leff, of New York City, for respondent. 


Trustow Pouurry Farm, INnc., doing business as Toxrre Lazora- 
TORIES: and CAaMPBELL-SANFrorD ApyERTISING Co., Inc. Complaint, 
June 20, 1944. Order, May 18,1949. (Docket 5183.) 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties or results; in connection with the manufacture and sale of a poul- 
try preparation, an insecticide and disinfectant, designated “Toxite.” 

Complaint dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon a mo- 
tion filed February 17, 1949, by counsel in support of the complaint, 
seeking dismissal of the complaint in this proceeding, no answer to 
said motion having been filed on behalf of the respondents; and 

It appearing from the motion that Truslow Poultry Farm, Inc., a 
corporation, the principal respondent, was dissolved on April 10, 
1944, more than two months prior to issuance of the complaint; and 

The Commission being of the opinion that in the circumstances the 
public interest does not require further corrective action in this mat- 
ter at this time: 

It ts ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to institute 
a new proceeding or to take such further or other action at any time in 
the future with respect to the subject matter of said complaint as may 
be warranted by the then existing circumstances. 

Mr. John R. Phillips, Jr. and Mr. Charles 8. Cox for the Commission. 


Euciip Cummicat Co. Complaint, April 22,1948. Order, May 13, 
1949. (Docket, 5538.) 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties or results, comparative merits and composition of products; in 
connection with the manufacture and sale of various compounds or 
materials represented as waterproofing agents for stone, brick, cement 
and other masonary structures designated as “Kuco Iron Waterproof- 
ing,” “Euco Integral Waterproofing” and ‘“Euco Colorless Water- 
prseaan 

Complaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said*Act, 
the Federal Trade Commission, having reason to believe that Buctid 
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Chemical Company, a corporation, hereinafter referred to as respond- 
ent, has violated the provisions of said Act and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: ; 

Paracgrarn 1. Respondent is a corporation organized and existing 
under the laws of the State of Ohio, with its offices and principal place 
of business located at 1534 Hayden Avenue, Hast Cleveland 12, Ohio. 
The respondent is now, and for more than one year last past has been, 
engaged in the manufacture and distribution of various compounds or 
materials represented as waterproofing agents for stone, brick, cement 
and other masonry structures. Said products are designated by te- 
spondent as “Euco Iron Waterproofing,” “Euco Integral Waterproof- 
ing,” and “Euco Colorless Waterproofing.” 

Par. 2. Respondent causes said products when sold to be trans- 
ported from its place of business in the State of Ohio to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. 

Respondent maintains, and at all times herein mentioned has main- 
tained, a course of trade in said products in commerce among and 
between the various States of the United States and in the District of 
Columbia. Respondent’s volume of business in said products in such 
trade has been substantial. 

Par. 3. In the course and conduct of the said business respondent 
is now, and at all times mentioned herein has been, in substantial com- 
petition with other corporations and with firms, partnerships and in- 
dividuals likewise engaged in the sale and distribution of products 

used for the same purposes as those of respondent, in commerce among 

and between the various States of the United States and in the District 
of Columbia. Among such competitors are many who do not mis- 
represent the effectiveness of their products in reducing or eliminating 
the permeability of masonry to water, or the length of time for which 
such reduction or elimination will endure. 

Par. 4. In the course and conduct of its said business and for the 
purposes of inducing the purchase of its said products, respondent has 
made and caused to be made, since March 21, 1938, by means of adver- 
tising folders, pamphlets, circular letters, labels, and other advertising 
material, sent through the United States mail and otherwise to pro- 
spective purchasers in various States of the United States and in the 
District of Columbia, representations and claims with respect to the 
efficacy of said products. Among and typical of the claims and repre- 
sentations so made are the following: 
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Euco Iron Waterproofing 


The most powerful treatment yet developed for waterproofing concrete, cement 

plaster, cement block, brick, tile, and all other masonry. For walls and floors 
new or old, above or below grade. Applied by brush to inside or outside surface. 
Absolutely permanent. . 
* * * With EUCO IRON WATERPROOFING it is easy to stop all pene- 
tration. * * * Application on a surface in contact with water such as the 
outside of a basement wall prevents all penetration. But even more important, 
application on a surface away from water such as the inside of a basement wall 
or the top of the basement floor, also stops all water even against severe pres- 
sures. Although this inside treatment is not possible with any other material or 
process, it is absolutely effective with HUCO IRON WATERPROOFING because 
the expansion of the iron particles takes place INSIDE the pores and its tre- 
mendous force drives the oxide deep into all their recesses and corners. The 
iron oxide plugs conform exactly to the irregularly shaped pores and are locked 
in so tightly that not even a severe pressure in back of the treated surface can 
dislodge them or force water through. In effect, they become self-expanding 
“inlays” that cannot possibly be squeezed out once they are set up and hardened. 
Naturally, this inside application greatly simplifies the treatment of existing 
basements. The trouble and expense of excavation are eliminated. Damage to 
landscaping, drives and walks is prevented. The total cost is only a small frac- 
tion of that involved with outside treatment. But best of all, the method is 
foolproof and no guesswork is involved. 

Effective for waterproofing cracks and joints * * * A really impervious 
patch is created. 

Treatment with HUCO IRON WATERPROOFING is absolutely permanent. 

* * * Once a surface has been waterproofed with EUCO IRON WATHR- 
PROOFING, it is permanently waterproofed. 

* * * All types of structures have been treated effectively and permanently 
with HUCO IRON WATERPROOFING. Every pound is fully guaranteed; is 
backed by our years of service since 1910. 


EUCO INTEGRAL WATERPROOFING 


For waterproofing concrete, mortar, stucco, and all Portland cement mixtures. 

Generally speaking, HUCO INTEGRAL WATERPROOFING is used whenever 
it is desired to make a portland cement mixture impervious to water. It is 
used extensively in concrete for floors and walls, in brick mortar for both above 
and below grade work. 

The combined results of these two reactions makes the finished work abso- 
lutely impervious to water. Porosity is greatly reduced which minimizes the 
possibility of water penetration. And the walls ofthe fewer remaining pores are 
made repellent or unwettable so that water can no longer creep through. In this 
way concrete walls and floors become proof against penetration. 

An automatic foolproof treatment. 

PERMANENCE. The results of EUCO INTEGRAL WATERPROOFING are 
permanent in every respect. The water-repellent lining formed in the pores is 
not affected by air, water, or even temperature changes so that it does not 
deteriorate even after years of exposure. And, of course, the reduced porosity 
of the mass is absolutely permanent. 3 
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Buco Colorless Waterproofing 


For transparent treatment of concrete, stucco, natural stone, brick, cement 
block and all other forms of masonry. This material represents an entirely new 
approach to the problem of waterproofiing above grade concrete and masonry 
without changing their color or appearance. It contains no wax, varnish, or other 
substances heretofore used in the manufacture of colorless waterproofiing 
compound. 

A new waterproofing ingredient. Research in the field of synthetic organic 
chemistry has lead to the discovery of a new substance which may be described 
roughly as an “insoluble metallic grease.” As such it makes a colorless water- 
proofing agent that is more durable and lasting than those compounds heretofore 
available for the purpose. 

Stops leakage. Because of this repellency, there can be no absorption, no pene- 
tration, and consequently, no leakage. In this way interior finishes are made 
absolutely safe against water damage. 

Permanence. 

Comparative weathering tests show that the new waterproofing ingredient adds 
from 2 to 5 years to the effective life of a treatment so that the protection to be 
had from the new formula can be stated conservatively at 7 to 15 years. 

Par. 5. Through the use of the statements hereinabove set forth, 
and other similar thereto not specifically set out herein, respondent 
has represented directly and by implication that Euco Iron Water- 
proofing will render any concrete, cement plaster, cement block, brick, 
tile or other masonry surface to which it is applied impermeable to 
water throughout the life of the structure involved, regardless of the 
kind, porosity or condition of the surface to which it is applied, regard- 
less of cracks or other structural failures resulting from ground move- 
ment, settlement or other cause arising subsequent to application, re- 
gardless of the location of the structure or of the water, moisture or 
atmospheric conditions which such structure may encounter, regard- 
less of whether it is applied to external or internal surfaces of masonry, 
and regardless of whether it is applied above or below grade; that it 
is the most effective treatment yet developed for rendering concrete, 
cement plaster, cement block, brick, tile and all other masonry surfaces 
impermeable to water ; that the method of treatment is foolproof; that 
it renders cracks and joints in masonry impervious or impenetrable to 
water, and that no other treatment for inside application is effective 
in rendering surfaces impermeable to water. 

Par. 6. The foregoing statements and representations are false, de- 
ceptive and misleading. In truth and in fact there are many masonry 
surfaces including concrete, cement plaster, cement block, brick and 
tile, which will not be rendered impermeable to water throughout the 
life of the structure involved, by the application of Euco Iron Water- 
proofing. Many masonry surfaces are of such a kind, of such 
porosity in such a condition, so located or exposed to such water, 
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moisture or atmospheric conditions that application of the product 
will not render them impermeable to water, or will not render them 
impermeable throughout the life of the structure, and this is true of 
surfaces both above and below grade and of application to internal or 
external surfaces. The application of the product on the surface of or 
in cracks or joints in masonry will not avert leakage through cracks 
and other structural failures resulting from ground movement, settle- 
ment or other cause subsequent to its application. Said product is not 
the most effective method of rendering masonry surfaces, including 
concrete, cement plaster, cement block, brick and tile, impermeable to 
water. The method of application is not foolproof. There are many 
conditions to which masonry surfaces are exposed under which cracks 
and joints will not be rendered impervious to water by the use of said 
product, and many others where the results of such use will not 
persist for the life of the structure. There are numerous other prod- 
ucts available which, under the same conditions, are as effective as 
respondent’s when applied to internal surfaces. 

Par. 7. Through the use of the statements set forth in Paragraph 
Four, and others similar thereto not specifically set forth herein, re- 
spondent has represented, directly and by implication that Euco 
Integral Waterproofing, when added to concrete, mortar, stucco or 
cement mixes, will render the product impermeable to water through- 
out the life of the structure in which the product is used, regardless 
of character of the mix, regardless of cracks or other structural fail- 
ures resulting from ground movement, settlement or other causes, re- 
gardless of the location of the structure or of the water, moisture or 
atmospheric conditions which such structure may encounter, and 
regardless of whether the product is used above or below grade; that 
the method of using the respondent’s material is foolproof. 

Par. 8. The foregoing statements and representations set forth in 
Paragraph Four and Six are false, deceptive and misleading. In 
truth and in fact there are many mixes of concrete, mortar, stucco and 
cement, which will not be rendered impermeable to water by the addi- 
tion of the said product, or impermeable for the life of the structure 
in which such materials are used. Many structures in which concrete, 
mortar, stucco and cement mixtures are used are so located or exposed 
to such water, moisture or atmospheric conditions, that such mixtures 
to which respondent’s product has been added will not be impermeable 
to water or impermeable throughout the life of the structure, and this 
is true whether such material is used above or below grade. The use 
of the product will not avert leakage through cracks resulting from 
ground movement, settlement or other causes, The method of using 
the respondent’s product is not foolproof. 
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Par. 9. Through the use of the statements set forth in Paragraph 
Four and others similar thereto not specifically set forth herein, re- 
spondent has represented directly and by implication that Euco Color- 
less Waterproofing will render any above-grade masonry surface, in- 
cluding conerete, stucco, stone, brick and cement block, to which it is 
applied impermeable to water for from seven to fifteen years, regard- 
less of the kind, porosity or condition of the surface to which it. is 
applied, regardless of cracks or other structural failures resulting 
from ground movement, settlement or other causes arising subsequent 
to its application, and regardless of the location of the structure or 
of the water, moisture or atmospheric conditions which the structure 
may encounter ; that it does not contain any substance formerly used by 
others in the manufacture of colorless “waterproofing” compounds; 
and it contains a new ingredient, i. e., an “insoluble metallic grease” ; 
that it is more durable and lasting than other similar compounds. 

Par. 10. The foregoing statements and representations set forth 
in Paragraph Four and Eight are false, deceptive and misleading. 
In truth and in fact there are many above-grade masonry surfaces, in- 
cluding concrete, stucco, stone, brick, cement and cement block, which 
will not be rendered impermeable to water for from seven to fifteen _ 
years by the application of Euco Colorless Waterproofing. Many 
masonry surfaces above grade are of such kind, of such porosity, in 
such a condition, so located or exposed to such water, moisture or at- 
mospheric conditions that application of the product will not render 
them impermeable to water or will not render them impermeable for 
periods of seven to fifteen years. The application of the product to 
above-grade masonry surfaces will not avert leakage through cracks or 
other structural defects resulting from ground movement, settlement 
or other causes subsequent to its application. The product contains 
ingredients similar to those used in other colorless “waterproofing” 
compounds, including the allegedly new ingredient of “insoluble 
metallic grease.” The product under like conditions is neither more 
durable or lasting than other compounds sold for the same purpose. 
Outdoor exposure for more than two years may reduce the effective- 
ness of the product by 50 percent or more. 

Par. 11. Through the use of the words “waterproof” and “water- 
proofing” as set forth in Paragraph Four in connection with said 
products, respondent has represented, directly and by implication that 
“Euco Iron Waterproofing” and “Euco Integral Waterproofing” will 
render any masonry on or in which they are used impermeable to, or 
proof against the passage of water and moisture throughout the life 
of the structure in which such masonry is incorporated and under all 
conditions of water or moisture contact or exposure, and that “Euco 
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Colorless Waterproofing” will have a like effect for from seven to 
fifteen years. 

Par. 12. The foregoing representations set forth in Paragraph Ten 
are false, deceptive and misleading for the reasons and in the par- 
ticulars hereinbefore stated. Furthermore the said representations 
as to the periods of time which the claims of impermeability are not 
based upon actual experience in the use of the products under the 
various conditions which may be encountered or upon adequate and 
scientifically recognized tests made under specific conditions for the 
purpose of determining the length of time impermeability resulting 
from the use of such products will endure. f 

Par. 13. The use by respondent of the foregoing false and deceptive 
representations with respect to its said products has had the tendency 
and capacity to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that said repre- 
sentations are true, and into the purchase of substantial quantities 
thereof because of said erroneous and mistaken belief. 

As a result of respondent’s said acts and practices, trade has been 
unfairly diverted to respondent from its competitors engaged in the 
sale in commerce between and among various States of the United 
States and in the District of Columbia of products used for the same 
purposes, who do not misrepresent the effectiveness thereof. In con- 
sequence thereof, injury has been done by respondent to competition 
in commerce in such products among and between the various States 
of the United States and in the District of Columbia. 

Par. 14. The aforesaid acts and policies of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce, and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commission 
Act. 


Record closed without prejudice by the following order: 

This matter came on to be heard in regular course upon motion 
filed October 18, 1948, by counsel supporting the complaint to close the 
case without prejudice, to which no answer has been filed by respond- 
ent. 

It appears from said motion and from the record as a whole that 
all of the practices charged in the complaint as being in violation of the 
Federal Trade Commission Act have been voluntarily discontinued by 
respondent upor its acceptance of Trade Practice Rules for the 
Masonry Waterproofing Industry, approved August 31, 1946, and 
that respondent has now furnished the Commission with proof of its 
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full compliance with said Rules and with adequate reason to believe 
that it will continue to comply therewith. 

The Commission is of the opinion that in the circumstances the 
public interest does not require further corrective action in this mat- 
ter at this time. 

It is therefore ordered, That this case be, and it hereby is, closed with- 
out prejudice to the right of the Commission to reopen it or to take 
such.action as future facts may warrant. 

Mr. Jesse D. Kash for the Commission. 


Tue Truscon Lazorarortes, Inc. Complaint, March 8, 1945. 
Order, June 2, 1949. (Docket 5290.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results, comparative merits and composition of products; in 
connection with the manufacture and sale of various compounds or 
materials represented as waterproofing agents for the treatment of 
stone, brick and cement structures designated as “Truscon Zilicon 
Waterproofing Paste,” “Truscon Super-Por-Seal,” “Truscon Por- 
Lox,” “Truscon Caulking Compound,” and “Truscon Mortite.” 

Compiatnt: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that The Truscon 
Laboratories, Inc., a corporation, hereinafter referred to as respondent, 
has violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect. 
as follows: 

Paracrapy 1. Respondent, The Truscon Laboratories, Inc., is a cor. 
poration organized and existing under and by virtue of the laws of the 
State of Michigan, with its office and principal place of business located 
at Detroit, Mich. 

Par. 2. The respondent is now, and for more than 2 years last past, 
has been engaged in the manufacture and distribution of various 
compounds or materials for treating stone, brick, and cement struc- 
tures so as to make them more resistant to water. Among such 
products are those designated as “Truscon Zilicon Waterproofing 
Paste,” “Truscon Super-Por-Seal,” “Truscon Por-Lox,” “Truscon 
Caulking Compound,” and “Truscon Mortite.” 

The respondent causes the said products when gold to be transported 
from its said place of business in the State of Michigan, and from 
warehouses located at various other points in other States of the United 
States, to purchasers thereof located at various points in the several 
States of the United States, and District of Columbia. Respondent 
maintains and at all times herein mentioned has maintained, a course 


~R66410= ht is 


820 FEDERAL TRADE COMMISSION DECISIONS 


of trade in said products in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, and for the 
purpose of inducing the purchase of its products, the respondent has 
circulated, and is now circulating, among prospective purchasers 
throughout the United States, by United States mails, by means of 
advertising folders, pamphlets, circular letters, labels, and other ad- 
vertising material all of general circulation, many false statements and 
representations concerning its said products. Among and typical of 
such false statements and representations are the following: 


Truscon Zilicon Waterproofing Paste 


It increases compressive strength. 
It reduces shrinkage with fixed water cement ratio which gives an increase of 
over 100% of slump. 


Truscon Super-Por-Seat 


There iS no more effective way to permanently cure damp walls than by the 
application of an efficient waterproofing coating, such as Super-Por-Seal. The 
repellent elements in Super-Por-Seal are of an entirely different type. 

x * %& After six months’ exposure to water, a Super-Por-Sealed block of 
stone absorbed only one-tenth the amount of moisture absorbed by the same 
type of stone coated with a wax type of dampproofing. 


Truscon Por-Lox 


Por-Lox is a “super” coated surface waterproofing which has uses in three 
well defined fields. 

1. Strictly as a transparent waterproofing for use on very porous exterior 
brick, concrete and stucco. Very effective on highly porous building materials, 
such as cinder block. * * * Is very effective against penetrating rust and 
dampness. May be painted over. 

The permanent surface waterproofing. 

The only practical dampproofing for very porous masonry or concrete con- 
struction. 

There are numerous transparent coatings on the market—all of which are for 
other purposes, but not adapted for permanency and sealing the hair checks and 
very porous concrete or brick. 


Truscon Caulking Compound 
Possesses permanent life and adhesiveness. 
Truscon Mortite 


For nonshrinking, waterproof mortar. 

Reduces amount of water required by as much as 25%, with improved work- 
ability. Thereby reduces or eliminates possibility of normal mortar shrinkage 
or drying. 

* * * Wliminates efflorescence on brick. 


Par. 4. Through the foregoing statements and representations 
hereinabove set forth and others similar thereto, but not specifically 
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set out herein, the respondent represents directly or by implication 
that its product “Truscon Zilicon Waterproofing Paste” increases the 
compressive strength of concrete in which it is used as an additive ; 
that it materially reduces shrinkage in concrete and that its use with 
fixed water cement ratio gives a 100 percent increase of slump; that its 
product “Truscon Super-Por-Seal” is an effective waterproofing mate- 
rial or compound and when applied to damp walls or structures will 
protect such surfaces against the effects of water and dampness. and 
cause them to become permanently waterproof and dampproof; that 
the elements or ingredients contained in said product are of an en- 
tirely different type than that used by others; that stone treated by 
it absorbs only one-tenth the amount of moisture as is absorbed by 
the same type of stone treated with wax types of dampproofing; that 
its product “Truscon Por-Lox” is a superior type of waterproofing 
compound and is effective for very porous exterior brick, concrete and 
stucco structures and highly porous building materials such as cinder 
blocks; that the use of said product creates a permanent waterproof- 
ing condition in the structure in which it is used; that its product 
“Truscon Caulking Compound” creates a permanent condition in the 
structures in which it is used; that its product “Truscon Caulking 
Compound” creates a permanent condition of waterproofing and ad- 
hesiveness ; that its product “Trusccn Mortite” when added to mortar 
renders the mortar waterproof and prevents shrinkage ; that it reduces 
the amount of water required by as much as 25 percent, thereby reduc- 
ing or eliminating normal shrinkage or drying; that said product 
eliminates efflorescence or lime stains on brick. 

Par. 5. The foregoing statements and representations are false, mis- 
leading and deceptive. In truth and in fact respondent’s product 
“Truscon Zilicon Waterproofing Paste” does not increase the com- 
pressive strength in concrete in which it is used as an additive. It 
does not materially reduce shrinkage in concrete and its use does not 
effect an increase of over 100 percent of slump. 

Respondent’s product “Super-Por-Seal” is not an effective water- 
proofing material or compound and when applied to damp walls of 
structures under all conditions of application and use will not protect 
such structures against the effects of water and dampness and cause 
them to become permanently waterproof and dampproof. The use 
of said product does not create a permanent condition but its effective- 
ness is definitely limited as to time. It is not effective in preventing 
moisture from entering highly permeable brick masonry walls or in 
sealing the cracks or interstices in brick masonry. The elements or 
ingredients contained in said product are not of an entirely different 
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type than that used by others. Stone treated by said product does 
not absorb only one-tenth the amount of moisture as is absorbed by 
the same type of stone treated with wax types of dampproofing. 
Other wax type products are comparable with respondent’s said prod- 
uct as to water or moisture repellents. 

Respondent’s product “Truscon Por-Lox” will not effectively water- 
proof very porous exterior brick concrete and stucco structures, and is 
not effective in waterproofing highly porous building materials such 
as cinder block. The use of said product does not create a permanent 
waterproofing condition. 

Respondent’s product “Truscon Caulking Compound” does not 
possess permanent life and adhesiveness. The use of said product and 
the effect thereof does not create a permanent or everlasting condition. 

Respondent’s product “Truscon Mortite” when added to mortar 

does not render such mortar waterproof under all conditions of use, 
and does not reduce shrinkage and cannot be depended upon to elim- 
inate efflorescence or lime stains on brick, and its use does not reduce 
the amount of water required by as much as 25 percent or any ap- 
preciable percentage. 
_ While respondent’s waterproofing and dampproofing compounds 
when expertly applied under certain limited conditions of use will 
effectively waterproof or dampproof such structures for varying pe- 
riods of time the effectiveness is not permanent under any condition 
of use. They will not effectively waterproof, or dampproof, brick, 
concrete, cement, stucco or other masonry surfaces when such surfaces 
are subjected to water under pressure. There are other like products 
and materials when expertly applied under certain limited conditions 
of use that are as effective as respondent’s said products. However, 
no products or materials have yet been developed which are capable 
of coping with all forms of seepage above and below grade. 

Par. 6. The use by the respondent of the foregoing statements and 
representations disseminated as aforesaid has had and now has the 
tendency and capacity to, and does mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken belief 
that such statements and advertisements are true and did induce and 
does induce a substantial portion of the purchasing public to purchase 
substantial quantities of respondent’s said products as a result of 
such belief. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. | 
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Record closed without prejudice by the following order: 

This matter came on to be heard by the Commission upon motion 
filed on January 26, 1949, by counsel supporting the complaint, to 
close the case without prejudice, to which no answer has been filed 
by respondent. 

The complaint herein, issued on March 8, 1945, charges respondent 
with the use of unfair and deceptive acts and practices in commerce 
in the sale and distribution of waterproofing and dampproofing com- 
pounds through false, misleading, and deceptive statements and rep- 
resentations as to the results to be obtained from the use of sai 
compounds. ; 

Having duly considered the motion and the record herein, and it 
appearing to the Commission that respondent has accepted the Trade 
Practice Rules for the Masonry Waterproofing Industry approved 
August 31, 1946; that all of the practices alleged in the complaint as 
being in violation of the Federal Trade Commission Act are covered 
by said Rules or were discontinued by respondent prior to the issuance 
of the complaint; that respondent has furnished the Commission 
with proof of its full compliance with said Rules and with adequate 
reason to believe it will continue to comply therewith; and it further 
appearing that in the circumstances the public interest does not 
require further corrective action in this matter at this time: 

Lt is ordered, That this case be, and the same hereby is, closed with- 
out prejudice to the right of the Commission to institute such further 
proceedings as may be warranted by the facts. 

Mr. Jesse D. Kash for the Commission. 

Wickes, Riddell, Bloomer, Jacobi & McGuire, of New York City, 
for respondent. 


Consumers Co. anp Marertan Service Corr. Complaint, January 
29,1946. Order, June 2, 1949. (Docket 5418.) 

Charge: Combining and conspiring to suppress and restrict com- 
petition in the sale and distribution of crushed dolomite limestone, 
fluxing stone, building stone, aggregate, sand, gravel, building ma- 
terial, ice, and fuel in the North Central States, particularly in the 
States of Illinois, Indiana, and Wisconsin, through allocating and 
dividing production of crushed dolomite limestone, fluxing stone, and 
aggregate, and through collusive bidding practices and limitation of 
former competitive activities, by controlling and operating as bogus 
independent and continued competitor, former competitive concern, 
in violation of section 5 of the Federal Trade Commission Act; and 
acquiring stock of said competitive concern, in violation of section 7 
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of the Clayton Act, with result that effect of such acquisition might 
be to substantially lessen competition in interstate commerce between 
said concern.and themselves, to restrain such commerce in the sale and 
distribution of crushed dolomite limestone, fluxing stone, building 
stone, aggregate, sand, gravel, and other building material and fuels 
in certain sections and communities of the United States, particularly 
in the metropolitan area of Chicago, IIl., and in the States of Indiana, 
Illinois, and Wisconsin, and to tend to create a monopoly in said re- 
spondents in said territory in products concerned. 


CoMPLAINT 
COUNT I 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Consumers Co. and 
Material Service Corp., hereinafter referred to as respondents, have 
violated the provisions of section 5 of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 

‘ public interest, hereby issues its complaint, stating its charges m that 
respect as follows: 

Paracrary 1. Respondent Consumers Co. is a corporation organized 
February 1, 1937, as Consumers Co. of Illinois (name changed in 1940) 
and doing business under and by virtue of the laws of the State of 
Delaware, with its general office and principal place of business at 228 
North LaSalle Street, Chicago, Ill. Said respondent is a reorganiza- 
tion of Consumers Co., which was organized under the laws of Ilinois 
in 1918 as a consolidation of Knickerbocker Ice Co. and the City Fuel 
Co. In 1929, it acquired the assets of Wisconsin Lime & Cement Co. 
and the Central Lime & Cement Co. of Chicago, both engaged in the 
operation of quarries and in the sale of stone and other building 
materials. _ 

Said respondent has outstanding capital stock amounting to ap- 
proximately $6,000,000; net assets amounting to approximately $11,- 
000,000. It is now, and for more than 3 years last past has been, 
engaged in the operation of stone quarries and gravel pits located in 
the States of Illinois and Wisconsin and in the sale and distribution of 
crushed dolomite limestone, fluxing stone, building stone, aggregate, 
sand, gravel and building materials, ice and fuels, to consumers and | 
users thereof located in the several North Central States, particularly 
in the States of Indiana, Illinois, and Wisconsin. Said respondent 
causes said products, when sold, to be transported from places of pro- 
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duction and manufacture in the States of Illinois, Indiana, and Wis- 
consin to the purchasers thereof located in other States of the United 
States, and there has been for more than 3 years last past a constant 
current of trade and commerce in said products between and among 
the said North Central States. 

Said respondent in the course and conduct of its said business oper- 
ates a substantial number of fuel and building material retail yards 
in and near the city of Chicago, through which it distributed the vari- 
ous products sold by it to the purchasers thereof. Said respondent, 
for a number of years, has been one of the largest producers of stone 
and vendors of building materials and fuels in the United States. 
The value of its total sales in 1944 was approximately $16,000,000. 
During said period of time, said respondent has sold substantial 
quantities of stone and other products to the United States Govern- 
ment, the State of Illinois, the city of Chicago, and also large building 
and paving contractors, as well as numerous railroad companies and 
large industrial users, such as steel manufacturers. 

Par. 2. Respondent Material Service Corp. is an Illinois corpora- 
tion, having been organized under the laws of that State in 1919, 
with its present office and principal place of business located at 33 
North LaSalle Street, in the city of Chicago. Said respondent has 
outstanding capital stock amounting to approximately 80,000 shares, 
par value $10 per share; total assets of approximate value of $6,000,- 
000. Said respondent owns and operates several stone quarries and 
sand and gravel pits, either directly or through wholly owned sub- 
sidiary corporations, near the city of Chicago, in the States of In- 
diana, Illinois, and Wisconsin. For more that 3 years last past, it 
has been engaged in the sale and distribution of dolomite limestone, 
fluxing stone, building stone, aggregate, sand, gravel, and other 
building material and fuels to consumers thereof located in the States 
of Illinois, Indiana, and Wisconsin, causing said products when sold 
to be transported from the quarries, plants, and other places of pro- 
duction to and through distribution points to the purchasers thereof 
located in States other than the State of production. The volume of 
its net sales of such products in 1943 was of the approximate value 
of $10,000,000. There is now, and has been for more than 3 years 
last past, a constant current of trade and commerce in said products 
between and among said States. 

Par. 8. Dolese & Shepard Co. is a corporation, organized in 1897, 
under the laws of the State of Illinois, with its principal place of 
business located at McCook, Lll., but with its business office located 
at 111 West Washington Street in the city of Chicago. Said cor- 
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poration has an outstanding capital stock of 17,000 shares, par value 
$50 per share; assets of approximately $1,000,000. Said corporation 
is engaged in the business of operating limestone quarries in the State 
of Illinois, and in the sale of dolomite crushed limestone, fluxing 
stone, building stone and aggregate to large users and consumers 
thereof, and also the wholesale dealers in building materials, includ- 
ing the respondents, located in the States of Indiana, Hlinois, and 
Wisconsin. Said corporation, in the course and conduct of its said 
business, causes its said products to be transported from its place of 
production in the State of Illinois to the purchasers thereof located 
in States other than the State of Illinois. For a number of years 
prior to the year 1935, Dolese & Shepard Co. was the principal source 
of supply of crushed dolomite limestone and fluxing stone, as well 
as a competitor of respondents Consumers Co. (Illinois corporation) 
and Material Service Corp. For a number of years, it has been, 
and now is, the largest producer of crushed dolomite limestone and 
fluxing stone in the Chicago, Illinois area, where are located many 
large steel plants, the principal consumers of such products. 

Par. 4. Said respondents for more than 3 years last past have been 
engaged in an agreement, understanding, combination, and conspiracy 
between themselves and other corporations and individuals associated 
with them, and they have pursued, and still pursue, an agreed and 
planned common course of action, to suppress, stifle, and restrict com- 
petition in the sale and distribution of crushed dolomite limestone, 
fluxing stone, building stone, aggregate, sand, gravel, building mate- 
rial, ice, and fuel in the North Central States, particularly in the 
States of Illinois, Indiana, and Wisconsin. Pursuant to, and in 
- furtherance.of, said agreement, understanding, combination and con- 
spiracy, and in order to effectuate the same and to carry out said 
planned common course of action, respondents adopted and engaged 
in the following acts, practices and methods, among others: 

(1) Between the years 1935 and 1941, said respondents acquired, 
either directly or through other persons associated with them, a 
substantial number of shares of outstanding capital stock of said 
Dolese & Shepard Co., and thereby acquired control of the business 
of the said Dolese, & Shepard Co., which said respondents have since 
operated ostensibly as a competitor, when in fact the stone from its 
quarries has been allocated, allotted, and divided between said re- 
spondents at prices fixed by them, and said stone has been resold by 
said respondents to various large purchasers, including steel com 
panies, railroads, and purchasing agencies of different branches of the 
United States Government, the State of Tlinois and the city of 
Chicago. 
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(2) Since on or about March 1, 1937, said respondents, by virtue 
of and through the ownership or control of, a substantial block of 
the capital stock of the said Dolese & Shepard Co., have caused the 
said Dolese & Shepard Co. to refrain from submitting bids on re- 
quirements of dolomite limestone, fluxing stone, and aggregate of 
various large purchasers in the Chicago area, such as steel companies, 
railroads, and various purchasing agencies of the United States Gov- 
ernment, the State of Illinois and the city of Chicago; or to quote 
excessively high prices on said products, so that said respondents 
would receive the business without competition from said Dolese & 
Shepard Co. F 

(3) Said respondents, since on or about March 1, 1937, by virtue of 
and through the control of the business of said Dolese & Shepard Co., 
as hereinbefore set forth, have caused said Dolese & Shepard Co. 
to confine its activities to the quarrying of stone primarily as a source 
of supply of stone for said respondents and have prevented it from 
expanding its business in the sale and distribution of said gravel, 
cement, and other building materials in competition with said 
respondents. 

(4) For more than 3 years last past, said respondents have allo- 
cated, allotted and divided the volume of crushed dolomite limestone, 
fluxing stone, and aggregate to be quarried and sold by them and 
fixed the prices thereof to various large purchasers, including steel 
companies, railroads and purchasing agencies of the United States 
Government, the State of Illinois, and the city of Chicago. 

Par. 5. The acts and practices of the respondents as hereinbefore 
alleged are all to the prejudice of competitors of respondents and 
of the public; have a dangerous tendency to and have actually hin- 
dered and prevented price competition betweeen respondents in the 
sale of crushed dolomite limestone, fluxing stone, building stone, ag- 
gregate, sand, gravel, and other building material and fuel in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act; have placed in respondents the power to control and 
enhance prices of said products; have increased the prices of crushed 
dolomite limestone, fluxing stone, aggregate building stone, and other 
building materials paid by the purchasers thereof; have created in 
the respondents a monopoly in the sale of said products in such com- 
merce; have unreasonably restrained such commerce in said products, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of section 5 of the Federal Trade Commission 


Act. 
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The Federal Trade Commission, having reason to believe that Con- 
sumers Co. and Material Service Corp., herein called respondents, have 
violated and are now violating the provisions of section 7 of the act 
of Congress entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes” ap- 
proved October 15, 1914 (the Clayton Act) hereby issues its complaint 
against said respondents and states its charges with respect thereto 
as follows, to wit: 

Paracrary 1. For its charges under this paragraph of this count 
said Commission relies upon the matters and things set out in para- 
graph 1 of count I of this complaint to the same extent and as though 
the allegations of said paragraph 1 of said count I were set out in full 
herein and said paragraph 1 of said count I is therefore incorporated 
herein by reference and made a part of the allegations of this count. 

Par. 2. For its charges under this paragraph of this count said 
Commission relies upon the matters and things set out in paragraph 2 
of count I of this complaint to the same extent and as though the 
allegations of said paragraph 2 of said count I were set out in full 
herein and said paragraph 2 of said count I is therefore incorporated 
herein by reference and made a part of the allegations of this count. 

Par. 3. For its charges under this paragraph of this count said 
Commission relies upon the matters and things set out in paragraph 3 
of count I of this complaint to the same extent and as though the 
allegations of said paragraph 3 of said count I were set out in full 
herein and said paragraph 3 of said count I is therefore incorporated 
herein by reference and made a part of the allegations of this count. 

Par. 4. Said respondents, beginning in the year 1935, and from time 
to time thereafter, acquired directly or indirectly through other in- 
dividuals and corporations a substantial number of the outstanding 
shares of capital stock of the said Dolese & Shepard Co. and since the 
year 1937, said respondents have voted said capital stock and have 
gained and from time to time have exercised control over the business 
affairs of the said Dolese & Shepard Co. 

Par. 5. The acquisition by said respondents of the capital stock of 
the said Dolese & Shepard Co, as hereinbefore set out, was contrary to 
law in violation of section 7 of the said Clayton Act and the effect of 
such acquisition of such stock may be, has been and is— 

(a) To substantially lessen competition in interstate commerce be- 
tween said Dolese & Shepard Co. and said respondents; 

(6) To restrain interstate commerce in the sale of crushed dolomite 
limestone, fluxing stone, building stone, aggregate, sand, gravel, and 
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other building material and fuels in certain sections and communities 
of the United States, particularly in the metropolitan area of Chicago, 
Ill., in the States of Indiana, Hlinois, and Wisconsin. 

(c) To tend to create a monopoly in said respondents in said terri- 
tory in the sale and distribution of crushed domolite limestone, fluxing 
stone, building stone, aggregate, sand, gravel, and other building mate- 
rial and eit 


Complaint dismissed without prejudice by the following order: 

This matter came on to be heard by the Commission upon the com- , 
plaint of the Commission, respondents’ answers, the amended answer 
of respondent Consumers Co., testimony and other evidence taken be- 
fore a trial examiner of the Commision theretofore duly designated 
by it, the trial examiner’s recommended decision (no briefs having 
been filed by opposing counsel and oral argument not having been re- 
quested), and upon motions to dismiss count II of the complaint, 
entered by counsel for respondents on November 6, 1947, at the time 
counsel supporting the complaint rested its case. 

Complaint was issued in this matter on January 29, 1946. Coline I 
thereof charges respondents with entering into and carrying out an 
agreement, understanding, combination, and conspiracy between them- 
selves and other corporations and individuals associated with them to 
suppress, stifle, and restrict competition in the sale and distribution of 
crushed dolomite limestone, fluxing stone, building stone, aggregate, 
sand, gravel, building material, ice, and fuel, in violation of section 5 
of the Federal Trade Commission Act. It alleges that pursuant to, 
and in furtherance of, said agreement, understanding, combination, 
and conspiracy, respondents acquired a substantial number of shares 
of the capital stock of their competitor Dolese & Shepard Co., and 
afterwards operated it ostensibly as a competitor, when, in fact, the 
stone from its quarries was allocated and divided between them and 
sold at prices fixed by them; that respondents, by virtue of said stock 
ownership, caused Dolese & Shepard Co. to refrain from submitting 
bids or to submit excessively high bids to certain large customers for 
their requirements of domolite limestone, fluxing stone, and aggregate, 
so that respondents would receive the business without competition 
from Dolese & Shepard Co. and caused said firm to confine its activities 
to the quarrying of stone for respondents and prevented it from ex- 
panding its business in the sale and distribution of gravel, cement, and 
other building material ordinarily sold in competition with respond- 
ents; and, further, that respondents allocated and divided the volume 
of crushed dolomite limestone, fluxing stone, and aggregate to be 
quarried and sold by them and fixed the prices thereof. 
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Count II of the complaint charges that respondents violated sec- 
tion 7 of the act of Congress entitled, “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,” approved October 15, 1914 (the Clayton Act), by acquiring 
the capital stock of a competitor, Dolese & Shepard Co., and using 
the voting power thereof to substantially lessen competition between 
them and Dolese & Shepard Co., to restrain interstate commerce in 
the sale of crushed dolomite lato fluxing stone, building stone, 

aggregate, sand, gravel, and other building stint and fuels in 
certain designated areas, and to tend to create a monopoly in said 
respondents in the sale and distribution of said products. 

Counsel in support of the complaint, at a hearing held October 8, 
1947, announced that he was no longer relying on count I of the 
complaint and that said count was then abandoned. Respondents 
moved to dismiss count II of the complaint on the basis that they 
had divested themselves of the capital stock of Dolese & Shepard Co. 
by sale and transfer of the same to purchasers thereof who have no 
direct or indirect interest in, or connection with, either of them. The 
evidence of record discloses that prior to November 6, 1947, each of 
the respondents herein had sold and transferred the capital stock 
which it formerly held in Dolese & Shepard Co. to persons or firms 
which have no direct or indirect connection with, or interest in, either 
of them. 

The Commission having duly considered the matter and being now 
fully advised in the premises, and being of the opinion that in the 
circumstances respondents’ motions to dismiss count II of the com- 
plaint should be granted and that count I should be dismissed because 
of abandonment: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to take such 
further action at any time in the future as may be warranted by the 
then existing circumstances. 

Before Mr. John P. Bramhail, trial examiner. 

Mr. Everett F. Haycraft, Mr. Lewis F. Depro, Mr. Reuben J. 
Martin and Mr. Lynn C. Paulson for the Commission. 

Scott, MacLeish & Falk, of Chicago, Ul., for Consumers Co. 

Schr aan & Gould, of Chicago, IL, for iataarel Service Corp. 
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i. H. Marsnaun anp Rosrrr E. Drerz Traptne as Homn Service 
Co. Complaint, June 8, 1943.1 Order, June 8, 1949. (Docket 4964.) 

Charge: Advertising falsely or misleadingly as to patent rights 
and as to qualities, properties or results, guarantee and European ac- 
ceptance; in connection with the sale of a solution for the treatment 
of fabrics against moths and carpet beetles designated H-S-C Im- 
munizing Solution and a cleaning solution designated NuLife Foam. 

Amenvep CompiainT: Pursuant to the provisions of the Federal 
Trade Commission Act, and by virtue of the authority vested in it 
by said act, the Federal Trade Commission, having reason to believe 
that I. H. Marshall, trading as Home Service Co., hereinafter referred 
to as the respondent, has violated the provisions of said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its amended complaint, 
stating its charges in that respect as follows: 

ParacraPy 1. Respondent, I. H. Marshall, is an individual trading 
as Home Service Co., with his office and principal place of business 
located in Deerfield, Tl. 

Par. 2. Respondent is now, and has been for more than 1 year last 
past, engaged in offering for sale and selling a certain solution for the 
treatment of fabrics against moths and carpet beetles designated 
H-S-C Immunizing Solution, and a certain cleaning solution desig- 
NuLife Foam. Respondent causes his said products, when sold, to- 
be transported from his place of business in the State of Illinois to 
purchasers thereof at their respective points of location in various 
other States of the United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in his said products in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of his business in connection with 
the sale of his said products, in said commerce, and as an inducement. 
for the purchase thereof by members of the purchasing public, re- 
spondent has caused and is now causing advertisements to be made in 
newspapers, magazines, and in other publications and advertising 
literature distributed to the purchasing public throughout the United 
States which contain many false and misleading statements and rep- 
resentations respecting the nature and effectiveness of his said prod- 
ucts. Among and typical of the statements and representations so 
made and used with regard to his said products are the following: 
This is the only process of this type issued a United States patent. 

The patented immunizing solution is amazing. 


+ Amended. 
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The patent protected immunizing service— 

Upholstery, rugs, drapes, furs, clothing, pldiios -felts, peetmsal immune to moths, 
beetles, mildew. 

* %* * ig Guaranteed to make fabrics non-eatable to both (moths and earpet 
beetles). 

Upholstery, carpets, furs, clothing, blankets, piano-felts, auto-interiors, made 
non-eatable by moths or carpet beetles * * *. 

Upholstery, carpets, rugs, furs, clothing, blankets, piano-felts, etc., are protected. 

Four-year Moth Immunizing Guarantee. The Home Service Company issues 
a Guarantee Certificate to your customers, assuring them that the H-S-C treat- 
ment fully protects their furniture, furs, clothing, piano- -felts, rugs and other 
fabrics against becoming damaged by BBLS or carpet beetles for a period of 
4 years. 

Successful for 17 years in Hurope * * *. 


Par. 4. By the use of the statements and representations herein- 
above set forth and others similar thereto not specifically set out 
herein, respondent represents directly or indirectly to purchasers and 
prospective purchasers that his foam cleaning process is patented; 
that his H-S-C Immunizing Solution is patented, and that his service 
in connection with this solution is patented; that his solution has an 
immunizing or protective effect against moths and carpet beetles; 
that his solution will render fabrics of any description uneatable by 
moths and carpet bettles; that he indemnifies customers for any dam- 
age or loss caused by moths or carpet beetles to fabrics which have 
been treated with his solution; and that his solution is used or sold 
in Europe. 

Par. 5. The statements and representations used and disseminated 
by the respondent in the manner above described are false, misleading, 
and deceptive. In truth and in fact his foam cleaning process is not 
patented; his H-S-C Immunizing Solution is not patented and his 
service in connection with this solution is not patented; his said solu- 
tion has no immunizing or protective effect against moths or carpet 
beetles either permanently or temporarily; his said solution will not 
render fabrics of any description uneatable by moths or carpet beetles; 
he does not indemnify customers for any damage or loss caused by 
moths or carpet beetles to fabrics which have been treated with his 
solution; and respondent’s solution is not used or sold in Europe. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations, disseminated as afore- 
said, has had and now has the capacity and tendency to and does 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that all of such statements and 
representations are true, and induces a substantial portion of the pub- 
lic, because of such erroneous and mistaken belief, to purchase respond- 
ent’s products, as aforesaid. 
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Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public, and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Record closed without prejudice by the following order : 

This matter coming on to be heard by the Commission upon a mo- 
tion filed October 21, 1948, by counsel in support of the complaint, re- 
questing that this proceeding be closed without prejudice, a letter from 
the respondent dated August 23, 1948, in which respondent does not 
oppose the request made in such motion, a subsequent motion request- 
ing permission to withdraw the motion to close the case without préj- 
udice, filed May 3, 1949, by counsel in support of the complaint, and 
a second letter from the respondent dated May 31, 1949; and 

It appearing to the Commission that the preparations involved in 
the proceeding are “economic poisons” within the meaning of the Fed- 
eral Insecticide, Fungicide, and Rodenticide Act, approved June 25, 
1947, and that the respondent’s advertising claims concerning the effi- 
cacy of such preparations against moths and carpet beetles have been 
considered and approved by the Secretary of Agriculture in connection 
with the registration of the preparations under the.provisions of said 
act; and 

The Commission being of the opinion that under its policy of co- 
operating with other Federal agencies in connection with practices and 
commodities concerning which such other Federal agencies also have 
jurisdiction, no further corrective action should be taken in this matter 
at this time with respect to the aforesaid claims; and 

It further appearing that the other challenged advertising repre- 
sentations, including those the use of which was assigned as grounds 
for the motion for permission to withdraw the motion to close the case 
without prejudice, have now been discontinued by the respondent with 
the stated intention of not resuming the use of any of them, and the 
Commission being of the opinion that in the circumstances the public 
interest does not require further corrective action at this time with 
respect to these representations : 

It is ordered, That the case growing out of the amended complaint 
in this proceeding be, and it hereby is, closed, without prejudice, how- 
ever, to the right of the Commission to reopen the same, or to take such 
further or other action against the respondent at any time in the future 
as may be warranted by the then existing circumstances. 

It is further ordered, That the motion for permission to withdraw 
the motion to close the case without prejudice be, and it hereby is, 


denied. 
Mr. Karl Stecher and Mr. Joseph Callaway for the Commission. 
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Awnti-Hypro Waterrroorine Co. Complaint, June 1, 1943. Order, 
June 21,1949. (Docket 4975.) | 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to qualities, properties or results of products and as to 
respondent being manufacturer of all its products; in connection with 
the manufacture and sale of compounds or materials for treating 
stone, brick, and cement structures so as to make them more resistant 
to water, which are designated by it as “Anti-Hydro” and “A ridclear,” 
and sale of other compounds or materials which are manufactured for 
it to be used for similar purposes, which are designated by it as 
“Aridtite” and “Amurseal.” 

Compnaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that the 
Anti-Hydro Waterproofing Co., hereinafter referred to as respondent, 
has violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereto would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracrapy 1. The respondent, Anti-Hydro Waterproofing Co., 
is a corporation organized and existing under and by virtue of the 
laws of the State of New Jersey with its office and principal place 
of business at 265-277 Badger Avenue, Newark, N. J. 

Par. 2. The respondent is now, and for several years last past has 
been, engaged in the business of manufacturing and selling compounds 
or materials for treating stone, brick, and cement structures so as 
to make them more resistant to water, which are designated by it as 
“Anti-Hydro” and “Aridclear.” Respondent sells other compounds 
or materials which are manufactured for it to be used for similar 
purposes, which are designated by it as “Aridtite” and “Amurseal.” 

The respondent causes its said products, when sold, to be trans- 
ported from its said place of business in the State of New Jersey to 
purchasers thereof located at various points in the several States of 
the United States other than the State of New Jersey and in the 
District of Columbia. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in said products in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 8. In connection with the promotion of the sale and the sale 
of said products in commerce among and between the various States of 
the United States, and as an inducement to cause the purchase thereof, 
the respondent makes many misleading statements and representation 
respecting the results to be obtained through the use of its said prod- 
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ucts through the means of circulars and form letters and other adver- 
tising literature distributed in the various States of the United States 
and in the District of Columbia. Respondent also places represen- 
tations as to the effectiveness of its said products as waterproofing 
materials or compounds on the labels on containers in which the 
product is offered for sale and sold. Among and typical of such 
misleading statements and representations circulated as aforesaid con- 
cerning its product “Anti-Hydro” are the following: 

“ANTI-HYDRO” hardens and waterproofs Concrete. 

This integrally forms an insoluble mass which is permanently waterproof and 
hard through and through. 

. renders the cement masonry impervious to water, moisture, . 

... “ANTI-HYDRO” produces dustless, adamant floors that are permanent.. 

Makes All Masonry Impervious to Moisture and Gases. 

These damp-proofing coats act as a permanent check to efflorescence. Last. 
forever. 


Among and typical of such misleading statements and representa-- 
tions circulated as aforesaid concerning its product “Aridclear” are: 
the following : 

Apply ARIDCLEAR, the transparent damproofing, to all outside masonry walls. 

Two good coats applied by brush or spray on successive days to clean, dry,. 
well-pointed masonry produce a permanently dampproof surface. 

The permanence of the treatment is accomplished by incorporating in Arid- 
clear, materials which are unaffected by exposure to weather, or by the caustic: 
lime always present in masonry and cement products. 


Among and typical of such misleading statements and representa- 
tions circulated as aforesaid concerning its product “Aridtite” and 
“A murseal” are the following: 

ARIDTITE. The Dampproof Plasterbond. 

AMURSBHAL. The Foundation Dampproofing. 


These superior dampproofings are made by the makers of Anty-Hydro, for 
over 25 years the standard integral waterproofing and concrete hardener with 


guaranteed results. 


Par. 4. Through the foregoing statements and representations, and 
through other statements not set out herein, the respondent represents. 
directly or by implication that its product “Anti-Hydro” is an effective 
waterproofing material or compound, and that when applied as a coat- 
ing to all brick, concrete, stucco, or other masonry surfaces, under all 
conditions of use, will make such surfaces permanently waterproof 
and impervious to water, moisture and gases and will last forever. 

Through said statements the respondent represents that its product 
designated “Aridclear,” when applied to outside masonry walls, will 
render such walls permanently waterproof and dampproof. 
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Through the use of the foregoing statements concerning “Aridtite” 
and “Amurseal,” the respondent represents that it manufactures said 
products and that, when applied to all outside masonry surfaces, they 
will render such surfaces permanently dampproof. 

Par. 5. The foregoing statements and representations made by the 
respondent in connection with the promotion of sale and sale of its 
said products are misleading. In truth and in fact none of such 
products is an effective waterproofing or dampproofing material or 
compound when applied to all brick, concrete, stucco, and other ma- 
sonry surfaces under all conditions of application or use, nor will 
any of such products effectively protect all such surfaces against the 
effects of water and dampness. 

While “Anti-Hydro” and “Aridclear” may, when applied under 
some conditions, effectively waterproof or dampproof structures for 
varying periods of time, their effectiveness is not permanent under 
any conditions of use. “Anti-Hydro,” when applied to masonry walls, 
does not render such walls impervious to water nor will it last for- 
ever. The products “Aridtite” and “Amurseal” are not manufactured 
by the respondent in its factory or in any plant owned and operated 
by it. 

Par. 6. The use by the respondent of the foregoing false and mis- 
leading statements and representations disseminated as aforesaid, has 
had, and now has, the tendency and capacity to, and does, mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such false statements and adver- 
tisements are true, and to induce, and does induce, the public to pur- 
chase substantial quantities of respondent’s products as a result of 
such belief. 

Par. 7. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Order granting motion to close proceeding without prejudice 
follows: 

This matter coming on for consideration by the Commission upon 
the motion of counsel supporting the complaint to close this proceed- 
ing without prejudice and the answer of counsel for respondent inter- 
posing no opposition thereto; and 

It appearing from such motion that the practices charged in the 
complaint as being in violation of the Federal Trade Commission Act 
have been voluntarily discontinued and that there is adequate reason, 
to believe that respondent is complying with the Trade Practice Rules 
for the Masonry Waterproofing Industry promulgated by the Com- 
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mission on August 31, 1946, subsequent to the issuance of the com- 
plaint herein; and 

The Commission being of the opinion that in the circumstances the 
public interest does not require further corrective action in this matter 
at this time: 

It is ordered, That the case growing out of the complaint herein 
issued on June 1, 1943, be, and the same hereby is, closed without preju- 
dice to the right of the Commission to institute a new proceeding 
against respondent or to take such further or other action in the future 
as may be warranted by the then existing circumstances. 

Mr. Edward L. Smith and Mr. George M. Martin for the Com- 
mission. 

Stern & Reubens, of New York City, for respondent. 


CrLtcurE Woop Preserving Corr. Complaint, October 21, 1943. 
Order, June 21, 1949. (Docket 5067.) . 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results, government approval and tests, comparative merits 
and nature of manufacture; in connection with the sale of “Celcure,” 
a preparation designed and intended to be applied to wood for its 
preservation against rot, termites, marine borers, and other destruc- 
tive agencies, and lumber to which said preparation has been applied 
by respondent’s treating process and described by respondent as “Cel- 
cure Processed (Impregnated) Lumber.” 

CompiaInt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Celcure 
Wood Preserving Corp., a corporation, hereinafter referred to as 
respondent, has violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracraru 1. Respondent Celcure Wood Preserving Corp. is a 
corporation organized under the laws of the State of Florida, with 
an office and principal place of business at 1040 East Eighth Street, 
Jacksonville, Fla., and wood-treating plants at Columbia, S. C.; At- 
lanta, Ga.; Miami and Jacksonville, Fla. 

Par. 2. Respondent is now, and has been for more than 5 years 
past, engaged in the business of selling and distributing “Celcure,” 
a preparation designed and intended to be applied to wood for its 
preservation against rot, termites, marine borers and other destruc- 
itve agencies, and lumber to which said preparation has been applied 
‘by respondent’s treating process and described by respondent as “Cel- 
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cure Processed. (Impregnated) Lumber.” Respondent causes said 
product and lumber, when sold, to be transported from its various 
plants and places of business to purchasers thereof located in various: 
other States of the United States and in the District of Columbia. 
Respondent maintains, and at all times*mentioned herein has main- 
tained, a course of trade in the said product and lumber in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of its said business, and for the 
purpose of inducing the purchase of its said product and lumber, 
respondent has made, and caused to be made, by means of advertise- 
ments in newspapers having a general circulation throughout the 
various States of the United States, and by means of advertising let- 
ters and circulars sent to prospective purchasers thereof and to archi- 
tects and builders, representations and claims with respect to the 
qualities imparted by “Celcure” to lumber irrespective of the method 
of its application, and when applied by brush, spray or immersion, and 
with respect to “Celcure Processed (Impregnated) Lumber.” 

Among and typical of said representations and claims so made are 
the following: 


Non-Inflammable—Celcure—Permanently protects against decay and termites. 
and other wood-boring insects. 

Prevent rot and termite attacks on wood forever with Celcure, the permanent. 
wood preservative. Simply brush it on. 

You simply brush or spray the liquid freely on the wood and let it soak in 
thoroughly. 

Celcure is a time tested positive protection for any kind of wood against 
the ravages of rot, termites, boring larvae, beetles and other insects, and 
teredo and other marine organisms. 

Permanent (Non-leachable) Celecure—does not leach out or evaporate by 
action of sun or water. 

In fact, Celcure furnishes a perfect base coat for paint—It positively prevents 
mold growth, which unchecked, will ruin a paint job on wood. 

Nails do not “draw” in Celcure Processed Lumber. 

Wear-resisting. Laboratory tests and service show that when wood is treated 
with Celcure its ability to resist mechanical wear is increased. 

Celcure is approved by FHA and proved superior to other leading wood pre- 
Servatives by U.S. Tests. 

High toxicity is avoided and instead of poisoning enemies as they consume it, 
the wood, by its changed chemical nature effectively and permanently averts 
their attacks. 

Exhaustive tests have shown that although Celcure’s Natural Vacuum process 
is far simpler and more economical than pressure-vacuum treatment, impregna- 
tion is just as thorough and net retention of dry chemicals per cubic foot of 
lumber is as great or greater than that obtained by costly pressure retorts. 


Par. 4, Through the use of the statements and claims hereinabove 
set forth, and others similar thereto not specifically set out herein, 
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respondent has represented, directly and by implication, that Celcure, 
regardless of the manner of its application to any wood, and when 
applied by brush, spray or immersion, will render it noninflammable, 
and will permanently and positively protect it against decay, termites, 
and all other wood-boring insects including all marine organisms, 
wherever such wood is used; that it will not leach or evaporate from 
wood to which it is applied; that Celeure furnishes a base coat for 
paint and will prevent mold growth on paint; that nails do not “draw” 
in Celcure Processed Lumber; that wood is rendered more resistant 
to mechanical wear by treatment with Celcure; that Celcure has been 
approved by the Federal Housing Authority and that tests conducted 
by departments or agencies of the United States government have 
demonstrated its superiority to other leading wood preservatives; that 
it is of low toxicity; that in the preparation and treatment of lumber 
by respondent, which is sold by it as “Celcure Processed (Impreg- 
nated) Lumber” by its so-called “Natural Vacuum” process, a vacuum 
is used, and that this process is as effective or more effective than 
pressure treatments. 

Par. 5. The aforesaid claims and representations are false and mis- 
leading. In truth and in fact, the degree of effectiveness, and its 
‘duration obtained by any preservative treatment for wood against rot 
and insects depends upon many factors, including, among others, the 
nature of the preservative, the species of wood, the form and condition 
of the wood at the time of treatment, the amount of heart wood in 
‘the pieces treated, and the treating process insofar as it affects the 
extent to which the preservative penetrates into and is retained by the 
wood. Celcure, however applied, does not render wood noninflam- 
mable or significantly decrease its inflammability, nor permanently or 
positively protect it against decay, termites and other wood-boring 
insects, land and marine. Celcure will leach from wood to which it 
has been applied, although it is resistant to leaching. Celcure does 
not act as a “base coat” for paint, and it does not prevent the growth 
of mold on paint. The “drawing” or working of nails in wood de- 
pends upon moisture and temperature, and the swelling or shrinking 
of wood due to those causes, will not be eliminated by the use of Cel- 
cure. The use of Celcure does not significantly increase the resistance - 
of wood to mechanical wear. Celcure has not been approved as a wood- 
preserving product by the Federal Housing Authority nor have tests 
conducted by any agency or department of the United States Govern- 
ment demonstrated its superiority to other wood preservatives. The 
ingredients of Celcure are highly toxic. Respondent’s “Natural 
Vacuum” process of treatment does not employ a vacuum, whereas the 
“pressure treatments” which are generally recognized as providing 


840 FEDERAL TRADE COMMISSION DECISIONS 


the most efficacious mode of treatment, do employ a vacuum. Re- 
spondent’s process involves neither vacuum nor pressure beyond atmos- 
pheric, and its so-called “Natural Vacuum” process is merely the “hot 
and cold bath” process with a more impressive name, a process which 
is generally regarded as inferior in effectiveness to the pressure 
processes. e : 

Par. 6. The use by the respondent of the foregoing false, deceptive 
and misleading statements, representations and claims with respect 
to its product and lumber, disseminated as aforesaid, has had the 
tendency and capacity to mislead and deceive, and has misled and 
deceived, a substantial portion of the purchasing public into the er- | 
roneous and mistaken belief that such statements, representations, and 
claims were true, and to induce a substantial portion of the purchasing 
public, because of said erroneous and mistaken belief, to purchase sub- 
stantial quantities of respondent’s product and lumber. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public, and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

This matter came on to be heard in regular course upon motion to 
dismiss the complaint, filed by counsel for respondent on October 6, 
1948, the answer thereto, filed November 9, 1948, by which said motion 
is not opposed, the record herein, and the recommendation of the 
trial examiner. 

The complaint herein, issued October 21, 1943, charges respondent 
with unfair and deceptive acts and practices in commerce in violation 
of the Federal Trade Commission Act in the sale and distribution of 
“Celcure,” a preparation designed and intended to be applied to wood 
for its preservation against rot, termites, marine borers, and other 
destructive agents, and in the sale and distribution of lumber treated 
therewith, through the use of certain stated claims and representations 
in connection therewith alleged to be false and misleading and made 
or caused to be made for the purpose of inducing the purchase of said 
preparation and lumber. 

From the evidence of record and from information recited in the 
affidavit filed in support of respondent’s motion, it appears that the 
claims and representations challenged in the complaint were last 
published by respondent and its predecessor corporation in 1940 and 
1941; that their circulation and use were discontinued prior to April 
10, 1942, several months before the complaint was issued; and that 
there is adequate reason to believe that their use will not be resumed. 
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During the period of World War II, respondent utilized its plant 
facilities exclusively for the production of material for the United 
States Government, at the termination of which a reorganization was 
effected, whereby its management, as well as its sales and advertising 
policies, underwent a complete change. An examination of current 
advertising of respondent fails to disclose the use of any of the claims 
and representations challenged in the complaint. The Commission 
is therefore of the opinion that in these circumstances the public inter- 
est does not require further corrective action in this matter at this 
time. 

The Commission having duly considered the matter and being now 
fully advised in the premises and being of the opinion that in the cir- 
cumstances respondent’s motion to dismiss the complaint should be 
granted: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to take such 
further action at any time in the future as may be warranted by the 
then existing circumstances. 

Before Ur. John P. Bramhall, trial examiner. 

Mr, Randolph W. Branch and Mr. William L. Pencke for the Com- 
mission. 

Paul & Paul, of Philadelphia, Pa., for respondent. 


Mitton L. Lirserman, Trapine as Jaxon Propuctrs anp ELcEe 
Propucts, Mrrs. Complaint, February 11, 1949. Order, June 21, 
1949. (Docket 5637.) 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties or results of product and neglecting, unfairly or deceptively, to 
make material disclosure as to safety of product; in connection with 
the manufacture and sale of an electric water heater designated as 
“Heet Master, Jr.” 

Comepnarnr: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of authority vested in it by said act, the — 
Federal Trade Commission having reason to believe that Milton L. 
Lieberman, an individual, trading as Jaxon Products and Elgee Prod- 
ucts, Mfrs., hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacraPu 1. Respondent, Milton L. Lieberman, is an individual 
doing business under and by virtue of the laws of the State of Illinois 
with his principal place of business located at 4730 Sheridan Road 
in the city of Chicago, State of Illinois. 
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Par. 2. Said respondent is now and for several years last past has 
been engaged in the manufacture and sale of an electric water heater 
designated as “Heet Master, Jr.” Respondent formerly purchased 
said hot water heating device from the Autonator Laboratories Co., 
but discontinued his purchases in the summer of 1947 when he began 
the manufacture, sale, and distribution thereof under his various 
trade names. 

Said “Heet Master, Jr.” is an immersion electrode type appliance 
in which the heating element is exposed and in direct contact with 
the water or liquid. It consists of a chrome-nickel coil wire heating 
element, mounted on an asbestos core and encased in two aluminum 
shells. 

Par. 8. Respondent causes and has caused said “Heet Master, Jr.” 
when sold to be shipped from his place of business in the State of 
Tllinois to wholesalers, distributors, retailers, and the general public 
located in various other States of the United States and in the District 
of Columbia. Said wholesalers, distributors, and retailers in turn sell 
said hot water heater to the general public or to retailers for sale to 
the general public. Respondent also conducts a mail order business 
by means of which he sells directly to consumers. Respondent main- 
tains, and at all times mentioned herein, has maintained a course of 
trade in said hot water heater in commerce, between and among the 
various States of the United States and in the District of Columbia. 
His volume of business in said hot water heater in such commerce is 
substantial. 

Par. 4. In the course and conduct of his business and for the pur- 
pose of inducing the sale of his said product, in commerce, respondent, 
since 1945 has made certain statements and representations concerning 
said product by means of advertisements inserted in newspapers and 
circulars both of which were circulated among the purchasing public. 
Among and typical of the statements and representations contained 
in said advertisements and circulars are the following: 

HOT WATER IN A JIFFY 


HOT WATER INSTANTLY WITH THIS FAST 
WORKING ELECTRIC HOT WATHR HEATER 


With this handy device water can be heated anywhere in a hurry by simply 
plugging the cord into the light socket. 


Par. 5. Through the use of the advertisements and circulars here- 
inabove set forth and others of the same import but not specifically 
set out herein, the respondent has represented that his “Heet Master, 
Jr.” will produce hot boiling water in a jiffy and that hot water will 
be ready for use instantly after plugging the electric cord into the 
light socket. aes 
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Par. 6. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, said water heater will 
not produce “Hot water in a jiffy” nor will it produce “Hot water 
instantly upon plugging the electric cord into a light socket”; but to 
the contrary, it requires considerable time in its heating action, de- 
pending upon the amount of water heated. 

Par. 7. Respondent’s product, under some conditions of ordinary 
use, constitutes a serious electrical hazard in that intolerably large 
currents of electricity may flow through portions of the human body, 
in fact under some conditions ‘of ordinary use electrocution is pos- 
sible. By failing to reveal these facts respondent impliedly repre- 
sents, contrary to the facts, that said product is harmless under all 
conditions of ordinary use. Said advertisements are further mis- 
leading and deceptive in that they fail to reveal the dangerous con- 
sequences which may result from the use of said product in some 
conditions of ordinary use. 

Par. 8. The use by the respondent of the aforesaid statements and 
representations disseminated as aforesaid has had and now has the 
tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that such 
statements and representations are true, and that said product is 
harmless under all ordinary conditions of use and to induce a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken belief to purchase said “Heet Master, Jr.” 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal ‘Trade Commission Act. 


Complaint dismissed by the following order: 

This matter came on to be heard by the Commission upon motion 
filed on April 18, 1949, by counsel supporting the complaint, to dis- 
miss the complaint herein without prejudice, to which respondent has 
assented. 

The complaint herein, issued February 11, 1949, charges respondent 
with the use of unfair and deceptive acts and practices in commerce 
in the sale and distribution of an electric water heater device desig- 
nated as “Heet Master, Jr.” through false, misleading, and deceptive 
statements and representations as to results to be obtained from the 
use of said device and through failure to reveal the dangerous con- 
sequences which may result from the use of said device in some con- 
ditions of ordinary use. 

Having duly considered said motion and the record herein, and it 
appearing to the Commission that respondent discontinued the busi- 
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ness of manufacturing and selling said device prior to the issuance of 
the complaint herein, with no apparent likelihood of a resumption 
thereof, and that there is insufficient public interest to warrant a con- 
tinuation of this proceeding: 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to institute 
further proceedings should the facts warrant such action. . 

Before Ur. Frank Hier, trial examiner. 

Mr. Morton Nesmith for the Commission. 


NoTE 


JosEPH CAMPBELL Co. Complaint, September 23, 1919. Order, December 11, 
1924. (Docket 429.) 

Charge: Guaranteeing jobbers in the wholesale grocery trade against decline in 
list prices, through compensating them by rebates equal to the difference be- 
tween the price paid and the lower list price subsequently announced; in con- 
nection with the manufacture and sale of Campbell soups. 

Dismissed by the following order: 

The above-entitled proceeding coming on for final determination by the Com- 
mission, and the Commission having considered the record, and being now fullly 
advised in the premises, 

It is ordered, That the above-entitled proceeding be, and the same is hereby, 
dismissed upon the ground that the respondent corporation has been dissolved. 

JAMES McCorp Co., ET aL. Complaint, January 5, 1924. Order, December 13, 
1924. (Docket 1109.) 

Charge: Conspiring to cut off competitors’ supplies, and coercing and intimi- 
dating suppliers, by. boycotts and threats thereof and other species of intimida- 
tion, into refusing to sell to competitors, on the part of respondent wholesale food 
dealers ; in connection with the sale of tobacco and tobacco products. 

Dismissed by the following order: 

This matter coming on for final determination, and the Commission being 
now fully advised in the premises, 

It is ordered, That the complaint in the above proceeding be and the same is 
hereby dismissed, for the reason that while it appears that there was certain 
evidence in the case to warrant the belief that there was concerted action on the 
part of the respondents as alleged, the Commission deems the evidence submit- 
ted in support of the complaint insufficient in law to warrant the issuance of 
an order to cease and desist. 


STIPULATIONS 


DIGEST OF STIPULATIONS! EFFECTED AND HANDLED 
THROUGH THE COMMISSION’S BUREAU OF 
STIPULATIONS? 


3485.* Pharmaceutical Preparation—Scientific or Relevant Facts, Qual- 
ities, Properties or Results and Price—Stipulation No. 3485 has been 
amended so that it now reads: 

J. W. Daugherty, an individual trading as Mohawk Medicine Co., 
and the Quaker Herb Co., also trading as The Quaker Medicine Co., 
engaged in the sale and distribution in interstate commerce of a 
pharmaceutical preparation designated “Old Mohawk” offered for 
use as a laxative, in competition with other individuals and corpora- 
tions and with firms and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 


+The digests published herewith cover thuse accepted by the Commission during the 
period covered by this volume, namely, July 1, 1948, to June 30, 1949, inclusive. Digests 
of previous stipulations of this character accepted by the Commission may be found in 
vols. 10 to 44 of the Commission’s decisions. 

During this period the Commission also amended stipulation 3485, Mohawk Medicine 
Co., et al., published herewith as then amended, and rescinded stipulation 7609, Ritz 
Camera Center of Washington, Inc., 43 F. T. C. 802. 

2 Following the reorganization of certain of its divisions, effective August 12, 1946, the 
new Division (more recently Bureau) of Stipulations was charged with the handling of all 
matters considered appropriate for settlement by stipulation, including both such matters 
as had theretofore culminated in the false and misleading advertising stipulations effected 
through the Commission’s Radio and Periodical Division, as it theretofore functioned, and 
those theretofore effected through the Trial Examiner’s Division. 

The first of the matters thus dealt with by the Division of Stipulations to culminate in 
a stipulation was that of A. Grabezewski, trading as Larum Products, accepted September 
27, 1946, which was numbered 7506, a number arrived at through adding the 4173 stipu- 
lation matters handled prior thereto by the Trial Examiner’s Division and the 03332 matters 
handled prior thereto by the Radio and Periodical Division, and appears in 43 F. T. C. 745. 

The reorganization referred to, under which, among other things, the unit known as the 
Radio and Periodical Division, became a part of the Office of Legal Investigations, was 
incident to the reorganization plan drafted by the Commission in conformance with a 
program, which was approved by the President and is described in the Commission’s Annual 
Report for 1946 at page 2 et seq. 

The plan in question, as further referred to in operation, in the Commission’s Annual 
Report for 1947, was designed to expedite observance of the laws under the Commission’s 
jurisdiction, by emphasis upon industry-wide simultaneous action and by expanding the 
cooperative phases of its work, but subject to the qualification, as there explained, that 
under the program, with its greater emphasis on the elimination of unfair trade practices 
through cooperative means, no matter is disposed of by voluntary agreement through trade 
practice conference or stipulation, which involves violation of the Clayton Act, combina- 
tion or collective action in restraint of trade, or practices which are fraudulent or inher- 
ently dangerous to health. 

3 Amendment. See 34 F. T. C. 1688. 

845 
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J. W. Daugherty, and The Quaker Herb Co., and each of them, 
agreed, that, in connection with the sale and distribution in com- 
merce as defined by said Act, or the advertising by the means and in 
the manner above set forth, of the pharmaceutical preparation desig- 
nated “Old Mohawk” or any other préparation composed of sub- 
stantially the same properties, whether sold under such name or any 
other name or names, they will forthwith cease and desist from: 

(a) Listing or designating symptoms of diseases or conditions 
which are not generally or usually caused by or directly associated 
with constipation, in any manner so as to represent directly or infer- 
entially that such symptoms are typical manifestations of constipa- 
tion or that the presence of said symptoms indicates that the sufferer 
therefrom has constipation or is in need of a laxative; or representing 
that improper bowel elimination results in or causes poisons or a 
toxic condition in or of the system; 

(6) Representing, directly or inferentially, that said preparation 
is a cure or competent remedy for dizzy spells, biliousness, gas, bloat- 
ing, unsound sleep, pain in the arms, back of legs, stiffness or swelling, 
stomach acidity, rheumatic or neuritis pains, tired feeling, indigestion 
or similar conditions; or that it has any therapeutic value except as 
a temporary laxative for the relief of constipation ; 

(c) Representing, directly or inferentially, that said preparation 
is or may be effective as a liver stimulant or as a treatment for maladies 
or diseases of the liver or that its use promotes digestion or improves 
appetite; 

(d) Representing that the price regularly and customarily charged 
for said preparation is a special or reduced price or is other than the 
usual and customary price at which such preparation is sold in the 
normal course of business; that said preparation sells or ever has 
sold for $1 or any other amount in excess of 49 cents; or that offers 
to sell for a price of 49 cents or any other price are limited as to time 
when such offers are not actually limited as represented. 

J. W. Daugherty and The Quaker Herb Co., or either of them, 
also agreed that should they ever resume or indulge in any of the 
aforesaid methods, acts or practices which they have herein agreed 
to discontinue, or in the event the Commission should issue its com- 
plaint and institute formal proceedings against the respondents as 
provided herein, this stipulation as to the facts and agreement to 
cease and desist, if relevant, may be received in such proceedings as. 
evidence of the prior use by the respondents of the methods, acts or 
practices herein referred to. (1-15797, Sept. 18, 1948.) 

7580.1 Auto Radiator Sealing Compound—Composition and “Solder,’— 
Stipulation No. 7580 has been amended so that it now reads: 


1Amendment. See 43 F, T. C. 789. 
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R. M. Hollingshead Corp., a New Jersey corporation, with its 
principal place of business located in Camden, N. J., advertiser- 
vendor, engaged in offering for sale and selling in commerce an auto 
radiator sealing compound designated Whiz Quik-Seal Radiator 
Solder or Whiz Quik-Seal Solder, entered into an agreement, in 
connection with the offering for sale, sale and distribution thereof, 
to cease and desist from using the word “Solder” to designate, de- 
scribe, or identify said product without clearly disclosing that said 
product is either a nonmetallic powder or without clearly disclosing 
that it is a powder and the metal content is not in excess of 3 percent 
aluminum. (1-20084, July 21, 1948.) 

7605.1 Auto Radiator Scaife Compound—Qualities, Properties or Re- 
sults, Composition and “Solder.”—Stipulation No. 7595 has been ormenied 
so that it now reads: 

Mery! Etherton, an individual doing business under the trade name 
of Sodrin Manufacturing Co., with his place of business located in 
Kansas City, Mo., advertiser-vendor, engaged in the business of offer- 
ing for sale and selling in commerce, auto radiator sealing compounds 
designated “Sodrin Super Soder” and “Sodrin Special Soder,” entered 
into an agreement in connection with the offering for sale, sale, and 
distribution thereof, to cease and desist from: 

(a) Representing that said products will make a metal repair or 
patch. 

(6) Using the word “Soder,” “Sodrn,” “Sodrin,” “Solder,” or any 
word or words which look or sound like “solder” or “soldering” to 
designate, describe, or identify said products without clearly dis- 
closing that said products are either nonmetallic powders. or without 
clearly disclosing that they are powders and the amount of aluminum 
which they contain. (1-20172, Aug. 3, 1948.) 

7605.2 Auto Radiator Sealing Compound—Qualities, Properties or Re- 
sults, Composition and “Solder.”—Stipulation No. 7605 has been amended 
so that it now reads: 

Donovan I. Nielsen, Edith Morrow, and Chris Nielsen, copartners, 
formerly trading as Nielsen Radiator Cement Co., with their prin- 
cipal place of business located in Spencer, Iowa, and Instant Products 
Corporation, an Iowa corporation, with its principal place of business 
located in Spencer, Iowa, advertiser-vendors, engaged in the business 
of offering for sale and selling a compound used for the purpose of 
sealing leaks in automobile radiators and similar articles, designated 
“Instant Liquid Radiator Solder,” in commerce, entered into an agree- 
ment, in connection with the offering for sale, sale, and distribution 
thereof, to cease and desist from representing directly or by im- 
plication: 


1 Amendment. See 43 F. T. C. 796. 
2 Amendment. See 43 F. T. C. 800. 
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(a) That use of this product results in permanently sealing a leak, 
crack, or crevice in metal; 

(0) That this product will result in stopping leaks, cracks, or 
crevices in less time than is actually required ; 

(c) That this product is a welding compound or that it welds 
metal; : 

(d) By the use of the word “solder” as a part of the trade name 
for this product, or otherwise, that it contains metal or an alloy of 
metals; unless, if the word “solder” be employed, clear and adequate 
notice be given that the product is nonmetallic. (1-20349, Oct. 29, 
1948.) 

7735. Pecans and News Sheet—Unique Nature, Incorporated and “Co- 
Operative.”—Fred F. Dexter, Jr., an individual, trading as Pecan 
Shellers Co-Operative, with his principal place of busines located in 
Houston, Tex., advertiser-vendor, engaged in offering for sale and 
selling in commerce, pecans which he distributes under the name of 
“Little Brownie,” and also a news sheet designated as Fred Dexter’s 
Monthly Report to Retailers, selling subscriptions to said news sheet 
_ to further its distribution and to encourage the sale of his pecans. 

Fred F. Dexter, Jr., entered into an agreement to cease and desist 
from representing directly or by implication: 

(a) That he employs a staff of research men in Washington or 
elsewhere that furnish advance inside information for his Monthly 
' Report to Retailers or that the information or news contained therein 
is obtained from any other than usual sources. 

Fred F. Dexter, Jr., further agreed to cease and desist : 

(6) From representing by use of the word “President” or any other 
word or words of similar meaning and import that his business is 
incorporated ; 

(c) From representing by use of the word “Co-Operative” in his 
trade name or otherwise or by any word of similar meaning that his 
business is a cooperative. (1-20417, July 7, 1948.) 

7736. Men’s and Women’s Clothing—Composition of Product.— William 
M. Freeny, an individual trading as Freeny’s and as Freeny’s Tailors, 
with his principal place of business located in Washington, D. C., 
engaged in the business of manufacturing, offering for sale and selling 
in the District of Columbia “wool products” as defined in and subject 
to the Wool Products Labeling Act of 1939, consisting of men’s and 
women’s suits, topcoats and overcoats, entered into an agreement, in 
connection with the introduction or manufacture for introduction into 
commerce, or the sale, transportation or distribution thereof, to cease 
and desist from failing to affix to such wool products a stamp, tag, 
label or other means of identification, or a substitute in lieu thereof, 
as provided by said act, showing (a) the percentage of the total fiber 
weight of the wool product, exclusive of ornamentation not exceeding 
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five percentum of said total fiber weight, of (1) wool, (2) reprocessed 
wool, (3) reused wool, (4) each fiber other than wool where said per- 
centum by weight of such fiber is five percentum or more, and (5) the 
ageregate of all other fibers; (6) the maximum percentage of the total 
weight of the wool product of nonfibrous loading, filling or adulter- 
ating matter; (c) the percentages in words and figures plainly legible 
by weight of the wool contents of such wool product where said wool 
product contains a fiber other than wool; (d) the name of the manu- 
facturer of the wool product, or the manufacturer’s registered iden- 
tification number and the name of a seller or reseller of the product as 
provided for in the Rules and Regulations promulgated under such 
act, or the name of one or more persons subject to section 3 of said 
act with respect to such wool product. 

William M. Freeny further agreed that he will hereafter fully com- 
ply with the Wool Products Labeling Act of 1939 and the rules and 
regulations promulgated pursuant thereto. (1-20428, July 8, 1948.) 

7737. Finger Rings and Wallets—Price, Free and Nature of Product.— 
Morton J. Friedman, an individual trading as Veterans Products Co., 
with his place of business located in Chicago, Ill., advertiser-vendor, 
engaged in the business of offering for sale and selling finger rings 
and wallets bearing the honorable discharge emblem, entered into an 
agreement, in connection with the offering for sale, sale and distribu- 
tion thereof, to cease and desist from: 

(a) Associating with said ring as a representation or suggestion of 
its retail value, a price which is far in excess of the customary and 
usual retail price and which is, in fact, fictitious; 

(6) Using the word “free” or any term of similar import in refer- 
ring to any merchandise which is not a gift or gratuity and delivered 
to the recipient without cost and unconditionally ; 

Morton J. Friedman further agreed that in his advertising of 
wallets or other products made of or containing so-called split leather 
and in the labeling or stamping of such products he .will disclose 
clearly that the leather is split or cut from the under side of the hide 
and is not top grain leather, as for example: “Split Cowhide.” (1- 
20566, July 14, 1948.) 

7738. Hair Attachments—Size of Business, Employees, Qualities, Prop- 
erties or Results, Prices, Quality, Free, History, Ete—Robert A. Bell, an 
individual trading as Best Yet Hair Products Co., and as Nu-Hair 
Products Co.; William R. Hudgins, an individual trading as Almot 
Products Co.; Myrtle Patterson, an individual trading as New York 
Beauty Supply Co.; Robert A. Bell and William R. Hudgins, as co- 
partners, trading as Bell and Hudgins, Beauty Utilities Co., and Em- 
pire Sales Co., with their one place of business located in New York, 
N. Y., advertiser-vendors, engaged in the business of offering for sale 
and selling hair attachments in interstate commerce, entered into an 
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agreement, in connection with the dissemination of advertising re- 
lating to that product, to cease and desist from representing, dir eotly 
or by implication: 

(a) That the number of their customers, or the volume of their 
business, is greater than established by the Danie 

(d) That they have in their employ at any bate a greater number 
of employees of any race or color than the number actitally! on their 
employee pay roll; 

(c) That they eaieally tone or sterilize the hair used in manufac- 
turing certain of their products; 

( d) That they are the largest manufacturers of human hair attach- 
ments in America, or one of the largest dealers in human hair prod- 
ucts in the world; 

(e) That the prices at which their products are offered for sale are 
“lowest” at any time when they are not, in fact, lower than those 
charged for any competitive product; 

(f) Pictorially or otherwise, that the size or quality of hair attach- 
ments sold by them is greater or better than is the fact; 

(g) That a hair net or any other article is given without cost unless 
and until it is in fact a gift or gratuity and is given without requiring 
the purchase of other Se er or auc the performance of 
some service } 

(h) That they have developed an invisible hair attachment; 

(¢) That they were first to develop grading methods or that they 
employ a “permanizing” method; 

(7) That they were first to introduce hair attachments as fashion- 
able accessories; 

(%) That they engaged in the sale of hair attachments prior to 1943. 

Robert A. Bell, Wilham R. Hudgins, and Myrtle Patterson further 
agreed not to publish or cause to be published any testimonial con- 
taining any representation contrary to the foregoing ag reement. 
(1-20262, July 14, 1948.) 

7739, House Paint Rase Product.—Western Auto Supply Co., a Mis-— 
sourl corporation, with its principal place of business located in Kan- 
sas City, Mo., adiyedinerspen dats engaged in offering for sale and 
selling in commerce Wescote Supreme House Paint, entered into an 
agreement, in connection with the offering for sale and selling of said 
paint, to cease and desist from: 

The use of the word “free,” or words of similar import in adver- 
tising to designate or describe merchandise sold or distributed in 
interstate commerce that is not in truth and in fact a gift or gratuity 
or is not given to the recipient thereof without requiring the purchase 
of other merchandise or requiring the performance of some service 
inuring directly or indirectly to the benefit of the advertiser, seller, 
or distr ibutor. (1-19639, July 19, 1948.) 
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7740. Punchboards and Novelty Merchandise—Lottery Scheme.—Law- 
rence D. Allotta, an individual trading as Allotta & Co., with his 
principal place of business located in Seattle, Wash., engaged in the 
business of offering for sale and selling punchboards and novelty 
merchandise in interstate commerce between the State of Washington 
and the Territory of Alaska, in competition with other individuals 
and firms likewise engaged, entered into an agreement to cease and 
desist from: 

1. Supplying to or placing in the hands of others, in commerce, 
punchboards or other lottery devices, either with assortments of mer- 
chandise or separately, which said punchboards or other lottery devices 
are to be used, or may be used, in selling and distributing merchandise 
to the public; 

2. Selling or distributing in commerce dolls, bowling balls, cock- 
tail sets, portable radios, or any other merchandise so packed and 
assembled that sales of such merchandise to the public are to be 
made or, due to the manner in which the merchandise is packed and 
assembled at the time it is sold by him, may be made by means of a 
game of chance, gift enterprise, or lottery scheme; 

3. Selling or otherwise disposing of any merchandise, in commerce, 
by means of a game of chance, gift enterprise, or lottery scheme. 
(1-21016, July 21, 1948.) 

7741. Paint and Paint Products—Unique Nature, Qualities, Properties 
or Results and Nature of Product.—Ben Sachnoff, an individual trading 
as Nu-Flo Products and as Perma Paint & Varnish Co., with his prin- 
cipal place of business located in Chicago, Il., advertiser-vendor, en- 
gaged in the business of offering for sale and selling paint and paint 
products, including paint designated as “Plastique Nu-F lo,” in inter- 
state commerce, entered into an agreement, in connection with the 
offering for sale, sale, and distribution thereof, to cease and desist 
from: 

(1) Representing, directly or by implication, that said paint is 
different from any other paint product, or that it is impervious to 
wear; 

(2) Representing, directly or by implication, that it will not chalk, 
blister, or peel; 

(3) The use of the term “Plastique” or other term simulating or 
connoting the word “plastic” as a designation or trade name for said 
paint; and from the use of the term “Plastique,” the word “plastic,” 
or any other term or word simulating or connoting the word “plastic,” 
iu any manner which conveys or tends to convey the belief or impres- 
sion that such paint provides a plastic finish or coating or is a plastic, 
as such term is understood by industries dealing in plastics and paints 
and by the purchasing public generally. (1-20577, July 21, 1948.) 

- $66412—51——57 
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7742, Pilot Lights—History of Product, Tested or Approved, Etce.—Dial 
Light Co. of America, Inc., is a New York corporation with its prin- 
cipal place of business located in New York, N. Y. The officers of 
said corporation, Theodore T. Rose, president; Edward R. Rose, vice 
president; Mary R. Clements, treasurer; and Louis R. Ludwig, secre- 
tary, at all times maintain supervision, domination, and control over 
its affairs. Dial Light Co. of America, Inc., has been engaged in 
offering for sale and selling, in commerce, among other items, pilot 
lights, and pilot light assemblies. Said corporation and Theodore T. 
Rose, Edward R. Rose, Mary R. Clements, and Louis R. Ludwig, and 
each of them, entered into an agreement in connection with the offer- 
ing for sale, sale, and distribution thereof to cease and desist from 
representing directly or by implication ; 

(a) That said corporation is the originator of the most widely imi- 
tated pilot lights or the most widely imitated pilot assemblies or that 
it is the originator of any pilot light or pilot light assembly not 
originated by it; 

(>) That said corporation is the originator of a majority of the 
types of pilot lights used in aircraft, electronics, radio, marine, elec- 
trical, or industrial apparatus or of any portion thereof other than 
the true portion ; . 

(c) That competitors generally have imitated its pilot lights or 
pilot light assemblies; 

(dq) That any product not tested or approved by the Underwriters 
Laboratories has been tested or approved thereby. (1-19407, July 21, 
1948.) 

7743. Vitreous China Plumbing Fixtures—Quality of Product.—Ko- 
komo Sanitary Pottery Corp., an Indiana corporation, with its prin- 
cipal place of business located in Kokomo, Ind., and its general offices 
located in Chicago, Ill., is engaged in offering for sale and selling in 
commerce, vitreous china plumbing fixtures, some of said vitreous 
china plumbing fixtures being sold by said Kokomo Sanitary Pottery 
Corp. for the express purpose of resale and shipment to foreign 
countries. 

Kokomo Sanitary Pottery Corp., prior to 1948, offered for sale and 
sold, for export purposes only, certain “second” or “cull” grade vitre- 
ous china plumbing fixtures with a label affixed bearing the words 
“International Qualitas Superba” and a capital letter “A” super- 
imposed thereon. 

Kokomo Sanitary Pottery Corp. entered into an agreement in con- 
nection with the offering for sale, sale and distribution thereof, to 
cease and desist from offering for sale, selling or distributing such 
“second” or “cull” grade vitreous china plumbing fixtures: 

(a) Carrying a label bearing the letter “A” thereon or any other 
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labeling, marking, stamping, or device representing directly or by 
implication that such products are grade A or first quality ; 

(6) Without labeling, marking, stamping or otherwise clearly in- 
dicating to the consuming public that such products are neither grade 
A nor first quality. (1-20053, July 23, 1948.) 

7744. Novelty Merchandise—Lottery Schemes.—Aaron Weiss, an indi- 
vidual who traded as Weiss Sales Co., with his place of business in 
Pittsburgh, Pa., engaged in the sale and distribution of novelty merch- 
andise, in commerce, in competition with other individuals and with 
partnerships and corporations likewise engaged, entered into an agree- 
ment in connection with the offering for sale, sale, and distribution 
thereof, to cease and desist from: : 

1. Supplying to or placing in the hands of others punchboards, push 
or pull cards or other lottery devices, either with other merchandise 
or separately, which are to be used or may be used in the sale or 
distribution of other merchandise to the public; 

2. Selling or distributing any merchandise so packed or assembled 
that sales of such merchandise to the public are to be made or, due 
to the manner in which merchandise is packed and assembled at the 
time it is sold by said Aaron Weiss, may be made by means of a game 
of chance, gift enterprise or lottery scheme; 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise or lottery scheme. (1-20656, July 
23, 1948.) 

7745. Coats—Composition and Unique Nature of Product.—Stratbury 
Manufacturing Co., an Ohio corporation, with its principal office and” 
place of business located in Galion, Ohio, advertiser-vendor engaged 
in offering for sale and selling in commerce, men’s and women’s coats 
designated “Alpagora Coats,” entered into an agreement, in connection 
with the offering for sale, sale, and distribution thereof, to cease and 
desist from: 

(a) Using the word “fleece” alone or in conjunction with the word 
“Alpagora” or any other word which in whole or in part is indicative 
of the words “alpaca” and “angora” or of either word to designate or 
describe coats that are made from fabrics or materials not composed in 
their entirety of all wool fibers; 

(6) Exaggerating or otherwise misstating the proportion of the 
coats the fabrics of which are loomed exclusively for it ; 

(¢) Representing that woolens or other fabrics not exclusively sup- 
plied to it have been exclusively supplied ; 

(d) Representing that the fabrics of which the coats are composed 
are slow-woven; 

(e) Using the term “Alpagora” or any other term which in whole 
or in part is indicative of the words “Alpaca” and “Angora” to desig- 
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nate or describe coats or fabrics which are not composed in whole or in 
substantial part of both alpaca and angora or from otherwise repre- 
senting directly or by implication that its coats or fabrics are com- 
posed in whole or in part of both alpaca and angora when such is not 
the fact. 

It is further stipulated and agreed that nothing herein shall pro- 
hibit Stratbury Manufacturing Co. from using its registered trade- 
mark “Alpagora” if, whenever coats advertised in connection with such 
trade-mark do not contain a substantial proportion of both alpaca and 
angora all of the constituent materials or fibers therein contained are 
clearly and conspicuously disclosed or it is clearly and conspicuously 
disclosed that such registered trade-mark is not to be construed as 
relating to or as descriptive of the fiber content. (1-17607, July 28, 
1948.) 

7746. Automobile Tube Repairing Product—Qualities, Properties or 
Results.—Earl L. Kline, Marvin Kline, and Rita H. Kline, copartners, 
trading as Western States Manufacturing Co., with their principal 
place of business located in Sioux City, Iowa, advertiser-vendors, 
engaged in offering for sale and selling, in commerce, various products 
for repairing automobile tubes, entered into an agreement, in connec- 
tion with the offering for sale, sale, and distribution thereof, to cease 
and desist from: 

Representing that repairs to automobile tubes accomplished by these 
products will be permanent. (1-19554, J uly 30, 1948.) 

_ 7472 Mice Killers—Qualities, Properties or Results—Howard E. 
Bagnall, an individual trading as the Bagnall Co., with his place of 
business located in Kansas City, Mo., advertiser-vendor, engaged in 
the business of offering for sale and selling a poisoned canary seed 
designated “Calico Seed,” in commerce, entered into an agreement, im 
connection with the offering for sale, sale, and distribution thereof, to 
cease and desist from disseminating any advertisement in regard there- 
to which represents directly or by implication that: 

The said product prevents or substantially reduces after-death - 
odors from mice poisoned by it. 

It is further agreed that Stipulation No. 02669, executed by the said 
Howard E. Bagnall, and accepted by the Commission on November 12, 
1940,? is to remain in full force and effect, and that the promises and 
agreements therein contained are not to be considered as modified or 
altered in any way by this supplemental stipulation. (1-15701, July 
28, 1948.) 

7748. Razors and Shears—Nature of Manufacture, Comparative Merits 
and Source or Origin—Pearlduck, Inc., a New York corporation with 


1 Supplemental. 
2 See 31 F. T. C. 1786. ‘ 
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its principal office and place of business located in New York, N. Y., 
and David Perlson, president and treasurer, and Philip M. Perlson, 
vice president and secretary of the said corporation, advertiser-vendors, 
engaged in offering for sale and selling, in commerce, barber tools, such 
as razors and shears, entered into an agreement, in connection with 
the offering for sale, sale, and distribution thereof, to cease and desist 
from representing, directly or by implication: 

(a) That the Dubl Duck shear is hand forged or individually tem- 
pered or that it will outlast any two other shears. 

(6) That the Dubl Duck razor is hand forged or hand tempered. 

(ce) That Pearlduck, Inc., is the American agent for the Dubl Duck 
razor, or otherwise representing or implying that its said products are 
made in Germany or any country other than that in which they are 
actually manufactured. (1-20583, Aug. 11, 1948.) 

T7749. Ladies’ Garments—-Composition, Oniny and Price.—Gus Blech- 
man, Mrs. Mary Blechman, Sylvan Blechman, Mrs. Lenora Blechman, 
Nelson Blechman, Mrs. Ann B. Blechman, and Milton Blechman, part- 
ners engaged in operating women’s wear specialty shops in the District 
of Columbia and in Silver Spring, Ma., under the trade names “Kopy 
Kat,” “Blechman’s,” and “Bleckman’s,” engaged in offering for sale 
and selling in commerce ladies’ garments, entered into an agreement, 
in connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from: 

(a) Using the term “Linen” or any other word, term, phrase, desig- 
nation, or representation of similar import, as descriptive of any fabric 
or garment, the fiber content of which is not linen exclusively, or which 
contains any fiber other than linen; 

(0) Advertising, branding, labeling, invoicing, selling, or offering 
for sale. garments made of or containing rayon, without disclosing, by 
use of the word “Rayon” the fact that such garments are composed of, 
or contain rayon; and when such garments are composed in part of 
rayon and in part of fabrics or material other than rayon, from failing 
to disclyse in immediate connection or conjunction with the word 
“Rayon,” and in equally conspicuous type, each constituent fiber of 
such material in the order of its predominance by weight, beginning 
with the largest single constituent ; 

(c) Using the words “Crepe” or “Jersey” or any other word, phrase, 
or term indicative or descriptive of silk to designate or shades gar- 
ments which are not composed entirely of silk; Provided, however, 
That such words, phrases, or terms may be used to designate or describe 
the type of weave, construction, or finish of garments if in immediate 
connection and conjunction therewith and in equally conspicuous type, 
the fibers or materials from which such products are made are clearly 


disclosed ; 
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(d) Using the word “Linen” or any other word of similar meaning 
or import to designate, describe, or refer to garments not made of the 
textile fiber of the flax plant; 

(ec) Using the word “seconds” to designate, describe, or refer to 
hose which are not matched in all material respects except as to the 
imperfections therein ; 

(f) Representing that hose have “slight mends” when such hose 
have large and obvious .mends; 

(g) Representing the regular and customary prices at which gar- 
ments are offered for sale and sold as being reduced or clearance 
prices. (1-19474, Aug. 18, 1948.) 

7750. Advertising Specialties—Size and Extent of Business and Manu- 
facturer—Abraham E. Sandhaus, Stanley Bennion, and Melvin Ben- 
nion, are copartners doing business under the trade name A. E. Sand- 
~ haus Mfg. Co., with their principal place of business located in Kansas 
City, Mo., engaged in the business of offering for sale and selling ad- 
vertising specialties including memo books, calendars, ash trays, com- 
bination scratch-pads and desk calendars, bottle openers and similar 
items, and within the year last past offered for sale and sold a certain 
calendar designated “Year-at-a-Glance Calendar,” in interstate com- 
merce. 

On February 3, 1948, Abraham E. Sandhaus, Stanley Bennion, 
and Melvin Bennion entered into an agreement, effective that date, 
dissolving the partnership. 

Abraham E. Sandhaus, Stanley Bennion, and Melvin Bennion en- 
tered into an agreement, in connection with the offering for sale, sale, 
and distribution thereof, to cease and desist from: 

_ (a) Representing directly or by implication that the size of the con- 
cerns in the United States which have used the “Year-at-a-Glance 
Calendar” is larger than established by the facts ; 

(6) Representing directly or by implication that the volume of 
their calendar business with a railroad company or any other company 
is greater than established by the facts; 

(c) Using the abbreviation “Mfg.” as part of their trade name and 
from otherwise representing directly or by implication that they manu- 
facture the products they sell; 

(d) Using on their stationery and in their advertising a pictorial 
representation of a building in such manner as may indicate that they 
occupy the entire building, or otherwise misrepresenting the size or 
extent of their business. (1-21069, Aug. 18, 1948.) 

7751. Skin Preparation—Qualities, Properties or Results—Herbert C. 
Averitt, an individual trading as the Ring-Go Co., with his principal 
place of business located in Spokane, Wash., advertiser-vendor, en- 
gaged in the business of offering for sale and selling a medicinal prep- 
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aration designated “Ring-Go,” entered into an agreement, in con- 
nection with the dissemination of advertising relating to that product 
to cease and desist from representing directly or by implication: 

(a) That said preparation penetrates the skin, or is completely, or 
to any significant extent, absorbed by the skin; 

(6) That said preparation is effective in the treatment of eczema 
or poison ivy, beyond affording relief from itching and burning asso- 
ciated therewith; 

(c) That said preparation is effective in the treatment of any cases 
of fungus infection where the causative and infectious organisms 
are deep-seated so as to be incapable of being contacted by the active 
_ ingredients of the preparation. (1-21000, Aug. 4, 1948.) 

7752. Cold Preparation—Qualities, Properties or Results—Rexall Drug 
Co., a Delaware corporation, with its principal place of business lo- 
cated in Los Angeles, Calif., advertiser-vendor, formerly known as 
“United Drug Co.,” of Boston, Mass., and as “United-Rexall. Drug 
Co.,” of Los Angeles, Calif., engaged in the business of offering for 
sale and selling a medicinal preparation designated “Aspiroids,” in 
commerce, entered into an agreement in connection with the dissemi- 
nation of advertising relating to that product to cease and desist from 
representing directly or by implication: 

That said preparation will check, break up, or otherwise influence 
the course or duration of a cold.  (1-21292, Aug. 20, 1948.) 

7753. White Shoe Dressing—Qualities, Properties or Results —The 
American Polish Co., an Illinois corporation, with its principal place 
of business located in Chicago, Ill., advertiser-vendor, and World 
Wide Advertising Corp., a New York corporation, with its principal 
place of business located in New York, N. Y., advertising agency, 
engaged in offering for sale and selling in commerce a white shoe 
dressing designated Best O’White, entered into an agreement, in con- 
nection with the offering for sale, sale, and distribution thereof, to 
cease and desist from representing directly or by implication, that said 
shoe dressing will not rub off. (1-20896, Aug. 20, 1948.) 

7754. “Kellogg’s All Bran”—Qualities, Properties, or Results.—Kellogg 
Co., a Delaware corporation, with its principal place of business 
located in Battle Creek, Mich., advertiser-vendor, and Kenyon & 
Eckhardt, Inc., a New York corporation, with its principal place 
of business located in New York, N. Y., advertising agency, engaged 
in the business of offering for sale and selling a product designated 
“Kelloge’s All Bran,” in commerce, entered into an agreement, in con- 
nection with the dissemination of advertising relating to that product, ’ 
to cease and desist from representing, directly or by implication: 

(a) That the product is of value in the treatment of symptoms of 
iron deficiency ; 
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(0) That the product is an important source of calcium. (1-11763, 
Aug. 20, 1948.) 

7755. Lottery Devices and Novelty Merchandise—Lottery Scheme.— 
Verle L. Mitchell, an individual trading as Crown Products, with his 
principal place of business located at South Bend, Ind., advertiser- 
vendor, engaged in the business of offering for sale and selling punch- 
boards and other lottery devices, either separately or in combination 
with novelty merchandise, in commerce, entered into an agreement, 
to cease and desist from : 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, punchboards or other lottery 
devices which are to be used or may be used in the sale or distribution 
of merchandise to the public by means of a game of chance, gift enter- 
prise, or lottery scheme. 

Verle L. Mitchell further agreed, in connection with the offering 
for sale, sale, and distribution thereof, to cease and desist from: 

(1) Selling or distributing belts or other merchandise so packed 
or assembled that sales thereof to the public are made or may be 
made by means of a game of chance, gift enterprise, or lottery scheme. 

-(2) Supplying to or placing in the hands of others punchboards 
or other lottery devices with assortments of merchandise which said 
punchboards or other lottery devices are to be used or may be used 
in selling or distributing said merchandise to the public; 

(3) Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise or lottery scheme. (1-21282, 
Aug. 30, 1948.) 

7756. Sheet Glass—Qualities, Properties or Results and Comparative 
Merits—American Window Glass Co., a Pennsylvania corporation, 
‘with, its principal office and place of business located in Pittsburgh, 
Pa., advertiser-vendor, engaged in the business of offering for sale 
and selling sheet glass under the trade name “Lustraglass,” in com- 
merce, entered into an agreement, in connection with the offering for 
sale, sale and distribution thereof to cease and desist with respect 
thereto from representing : 

(a) That Lustraglass is entirely free from distortion, or is as free 
from distortion as is plate glass; 

(6) That window glass other than Lustraglass is generally char- 
acterized or may be identified by discernible distortion. 

American Window Glass Co. further agreed to cease and desist from 
making any representation concerning the therapeutic effectiveness 
of such ultra-violet rays as are transmitted by Lustraglass unless such 
representation clearly sets forth the approximate percentage of such 
rays actually transmitted by Lustraglass and that direct exposure to 
the transmitted rays is necessary. (1-15254, Aug. 30, 1948.) 


STIPULATIONS 859 


7757. Smoking Pipes—Comparative Merits—M. Linkman & Co., an 

Illinois corporation, with its principal place of business located in 
Chicago, Ill., advertiser-vendor, engaged in the business of offering 
for sale and selling Hollycourt Pipes in commerce, entered into an 
agreement, in connection with the sale, offering for sale and distribu- 
tion thereof, to cease and desist from claiming comparable dryness 
without limitation to pipes comparatively tested by scientific tests. 
(1-21597, July 23, 1948.) , 
- 7758. Coal—Source or Origin of Product—The Red Jacket Coal 
Corp., a Delaware corporation, wholly owned subsidiary of the W. M. 
Ritter Lumber Co., James W. Damron, Paul D. Ritter, W. M. Pryor, 
H. P. Moore, F. B. McChesney, S. Dennis Bell, C. B. Weakley, R. D. 
Stockdale, and R. W. Gruesser, officers and directors of the said cor- 
poration, and W. M. Ritter Lumber Co., a West Virginia corporation, 
James W. Damron, W. M. Pryor, Paul D. Ritter, H. P. Moore, G. Ray 
Powers, W. M. Deems, M. M. Marsh, C. B. Weakley, and A. A. Kopp, 
officers and directors of said company, with the principal place of 
business of said corporation and individuals located in Columbus, 
Ohio, advertiser-vendors, engaged in offering for sale and selling coal 
in interstate commerce, entered into an agreement, in connection with 
the offering for sale, sale and distribution thereof, to cease and desist 
from: 

Using the word “Dorothy” in connection with or to describe or 
designate any coal mined in Wyoming County, W. Va., unless the 
word “seam” appears conspicuously immediately after and in con- 
junction therewith. (1-20311, Sept. 8, 1948.) 


EXPLANATORY COMMISSION STATEMENT 


This case involves use of the word “Dorothy” as descriptive of and 
a designation for coal mined near the town of Dorothy, W. Va. 

Applicants contend that the Dorothy field is a limited area of 10 
miles radius surrounding the town and that “Dorothy” should be 
used only for coal mined within such area. Respondents’ mine is 25 
miles from the town and 20 miles from the so-called Dorothy field. 

This matter involves the issue of whether “Dorothy” is a geograph- 
ical or geological term. Respondents’ position is that their coal comes 
from the same seam as other “Dorothy” coal and is entitled to be so 
designated with the addition of “seam” whenever the word “Dorothy” 
is used. 

It appears, from the weight of the evidence, that the coal is from 
the Winifrede seam; that “Dorothy” is a seam name used synony- 
mously with “Winifrede”; and that respondents’ coal is similar by 
analysis and in appearance, firmness, and burning characteristics to 


applicants’ coal. 
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The Commission considers this matter clearly distinguishable from 
F.T.C.v. Walker's New River Mining Co. (¥. T. C. Decisions, vol. 18, 
pp. 176-189). New River coal was mined from several seams, only the 
best quality coal was sold under the New River brand name, the field 
was an established district being a well-defined, long-existing geo- 
graphical area, and the mine of respondents therein was some 75 to 
100 miles distant therefrom. 

Conversely, the present matter involves but one seam, the coal is of 
the same quality, the boundary of the area was arbitrarily fixed (and 
once extended), the coal is sold under various brand names, and re- 
spondents’ mine is within 20 miles of applicants’ field. 

The opinion of the Commission in the Vew River case (supra), at 
page 185 rejected respondents’ contention therein that geological 
identity should govern (coal mined from the Pittsburgh seam in re- 
gions far removed from Pittsburgh and Pennsylvania, oil produced 
not only in Pennsylvania, but also in West Virginia, Ohio, and New 
York) saying that: 

But where a geographical origin has a trade significance, the use of a term 
descriptive of such origin cannot be applied to a product of a different origin 
even though such a product may be of identical quality. 

This is not deemed to be applicable to this matter because the evi- 
dence showing the coal to be of identical origin is concluded to out- 
weigh that to the contrary. The trade value of “Dorothy” hes in its 
geological rather than its geographical identity. 

Because the instant matter is entirely distinguishable on its facts, 
the approval and acceptance by the Commission of this stipulation is 
not to be taken as a reversal or any modification of its decision in the 
New River case (supra). 

7759. Correspondence Courses—Unique Nature of Product.—Central 
Radio & Television Schools, Inc., a4 Missouri corporation, with its 
principal office and place of business located in Kansas City, Mo., is 
engaged in the business of offering for sale and selling, in interstate 
commerce correspondence courses of instruction for the purpose of 
training students for certain positions with aviation companies. 

G. L. Taylor, president and principal stockholder of the aforesaid 
Central Radio & Television Schools, Inc., formulates, directs, dic- 
tates, and controls the acts, policies, and practices of the aforesaid 
corporation in the conduct of the business hereinabove referred to. 

Central Radio & Television Schools, Inc., and G. L. Taylor entered 
into an agreement in connection with the offering for sale, sale, and 
distribution thereof, to cease and desist from representing directly or 
by implication: 

That the training offered is given under the direction, supervision, 
or guidance of an advisory board composed of representatives of air- 
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line companies, it being understood that this provision is not intended 
to prevent representing that the training courses given are formulated 
under the direction, supervision, and guidance of such an advisory 
board. (1-20768, Sept. 8, 1948.) 

7760. Books—Free Product.—Leonard Greene, an individual trading 
as Pickwick Co., with his principal office and place of business located 
in New York, N. Y., advertiser-vendor, engaged in the business of 
offering for sale and selling books, in commerce, entered into an agree- 
ment, in connection with the offering for sale, sale, and distribution 
thereof, to cease and desist from: 

The use of the word “free” or any word of similar import, to desig- 
nate or describe merchandise sold or distributed in interstate com- 
merce that is not in truth and in fact a gift or gratuity or is not given 
without requiring the purchase of other merchandise or requiring the 
performance of some service. (1-20040, Sept. 17, 1948.) 

7761. Miscellaneous Merchandise—Lottery Scheme.—Alvin B. Iversen, 
an individual trading as Weber Sales Co., with his principal place 
of business located in Seattle, Wash., engaged in the business of of- 
fering for sale and selling in interstate commerce, miscellaneous mer- 
chandise, including candy, cigarette lighters, and radios and certain 
devices commonly known as punchboards, push cards, and pull cards so 
prepared and arranged as to involve games of chance, gift enterprises, 
or lottery schemes, in competition with other individuals and firms 
likewise engaged, entered into an agreement, in connection with the 
offering for sale, sale, and distribution thereof, to cease and desist 
from: 

1. Selling or distributing candy or any other merchandise so packed 
or assembled that sales thereof to the public are made, or may be made, 
by means of a game of chance, gift enterprise, or lottery scheme; 

2. Supplying to or placing in the hands of others punchboards or 
other lottery devices with assortments of candy or other merchandise 
which said punchboards or other lottery devices are to be used, or may 
be used, in selling or distributing said candy or other merchandise to 
the public; 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

Alvin B. Iversen further agreed to cease and desist from: 

4, Selling or distributing in commerce as “commerce” is defined in 
the Federal Trade Commission Act, punchboards or other lottery 
devices which are to be used, or may be used, in the sale or distribution 
of merchandise to the public by means of a game of chance, gift enter- 
prise, or lottery scheme. (1-21015, Sept. 17, 1948.) 

7762. Ink—Comparative Merits—L, E. Waterman Co., a New York 
corporation, with its principal place of business located in New York, 
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N. Y., advertiser-vendor, engaged in offering for sale and selling in 
interstate commerce Waterman’s Blue Black Ink,:entered into an 
agreement, in connection with the offering for sale, sale and distribu- 
tion thereof, to cease and desist from representing directly or by im- 
plication that the ink writes three times farther, or any other ratio 
farther, than other inks when such comparisons are not based upon 
facts established by controlled experiments and limited to the number 
of inks comparatively tested. (1-21804, Sept. 22, 1948.) 

7763. Hair Lotion—Qualities, Properties or Results, Laboratory Manu- 
factured, “Dr. and Free—Alfred Shyman, an individual, trading as 
Page-Barker Distributors of America, with his principal office and 
place of business located in Seattle, Wash., advertiser-vendor, and 
Howard J. Ryan, an individual, trading as How. J. Ryan & Son, 
with his principal place of business located in Seattle, Wash., adver- 
tising agency, engaged in the business of offering for sale and selling 
a product designated Dr. Page Barker’s British Hair Lotion, entered 
into an agreement, in connection with the dissemination of advertis- 
ing relating to that product, to cease and desist from representing 
directly or by implication: 

(a) That the product will prevent or cure dandruff or have any 
effect in the mitigation or treatment of such condition in excess of 
the loosening of dandruff scales and of its effectiveness in the removal 
of loose dandruff when applied according to directions; 

(6) That the product has any beneficial therapeutic effect in the 
prevention, mitigation, treatment or cure of an unhealthy scalp 
condition ; 

(c) That the product has any effect on scalp itch in excess of ren- 
dering temporary palliative relief therefrom ; 

(¢) That the product is manufactured in a laboratory. 

Alfred Shyman further agreed to cease and desist from representing 
through use of the abbreviation “DR.” as a part of the brand name of 
the product or in any other manner that said product is the prescrip- 
tion of a physician or that it is made in accordance with the formula 
of or under the supervision of a physician. 

Howard J. Ryan further agreed to cease and desist from repre- 
senting in any manner that the product is the prescription of a 
physician or that it is made in accordance with the formula of or 
under the supervision of a physician. 

Alfred Shyman and Howard J. Ryan further agreed to cease and 
desist from using the word “free” or any word of similar import to 
designate or describe merchandise that is not in truth and in fact 
a gift or gratuity or which is not given to the recipient thereof with- 
out requiring the purchase of merchandise or the performance of 
some service inuring directly or indirectly to their benefits. (1-20880, 
Sept. 27, 1948.) 
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7764, Poultry Food or Supplement—Qualities, Properties or Results.— 
Marguerite Sullivan, an individual trading as Penn Poultry Service, 
with her principal place of business located in Philadelphia, Pa., 
advertiser-vendor, engaged in the business of offering for sale and 
selling a poultry food or poultry food supplement designated as 
“Henton,” entered into an agreement to cease and desist, from the 
dissemination of advertising relating to that product which represents 
directly or by implication that said preparation provides an adequate 
or significant amount of the dietary need of poultry for calcium. 

Marguerite Sullivan, in connection with the advertising of said 
preparation by the means and in the manner above set out, further 
agreed that she will limit claims for tonic or appetizing effect of the 
preparation to flocks deficient in one or more of the substances which 
Henton provides in an adequate amount—namely : iron sulphate, man- 
ganese sulphate, and riboflavin. (1—20371, Sept. 29, 1948.) 

7765. Fountain Pens—Guaranteed—William A. Welty, an individual 
trading as William A. Welty Pen & Repair Co. and Welty Pen Co., 
with his principal place of business located in Chicago, Il., advertiser- 
vendor, engaged in the business of offering for sale and selling fountain 
pens under the brand name “Welty,” in interstate commerce, entered 
into an agreement, in connection with the offering for sale, sale, and 
distribution thereof, to forthwith cease and desist from: 

_ Using the phrase “Guaranty for Life” and phrases and statements 
of similar import representing directly or by implication that the 
said pens are unconditionally guaranteed for the life of the owner 
thereof, unless either no charge is made for repairs or replacement of 
parts which may be necessary during the life of the owner by any 
cause other than willful damage or abuse, or if a charge is made, the 
terms of limitation of the guarantee including the amount of any 
charge that may be made are disclosed in close connection to the phrase 
“Guaranty for Life” or any similar phrase or statement wherever it is 
used and in equally conspicuous print. (1-19921, Sept. 29, 1948.) 

7766. “Health Control Belt and Shoulder Brace”—Qualities, Properties 
or Results Scientific and Professional Endorsement.—Health Control Gar- 
ments Corp., a New York corporation, with its principal office and 
place of business located in New York, N. Y., advertiser-vendor, its 
corporate officers, J. J. Burger, president, Paul H. Kaplan, secretary 
and treasurer, and Alexander A. Burger, vice president, engaged in 
the business of offering for sale and selling devices designated “Health 
Control Belt” and “Health Control Shoulder Brace,” entered into an 
agreement, in connection with the dissemination of advertising relat- 
ing to those products to cease and desist from representing directly 
or by implication: 

(a) That the belt has an effect on posture except while being worn 
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or that it relieves conditions attributed to improper posture, including 
tiredness, fatigue, discomfort, backache or headache; 

(0) That the belt aids in reducing the size of the waist, except, by 
temporarily compressing abdominal tissues while being worn; 

(c) That the belt aids in straightening the back; 

(d) That the shoulder brace aids in preventing round shoulders or 
in'promoting an erect growth in children ; 

(e) That the shoulder brace develops the chest or that it provides 
more lung freedom or easier breathing; 

(f) That the shoulder brace rebuilds posture ; 

(g) That the shoulder brace has any effect on slouchy or improper 
posture except to temporarily pull the shoulders backward while it is 
worn ; 

(h) That either the belt or the shoulder brace is a scientific garment, 
or that either is effective in improving health; 

(i) That either the belt or the shoulder brace is recommended by 
doctors everywhere or from otherwise exaggerating or misstating 
the extent to which either may be recommended or enlorsed by the 
medical profession ; 

(7) Through the use in any manner of the words “Health Control” 
or by any other means that either of the products controls health. 
(1-21136, Oct. 15, 1948.) 

7767. Foot Supports—Qualities, Properties or Results, Scientifically De- 
signed and Made to Order.—B. W. Klein, Inc., a Pennsylvania corpora- 
tion, with its principal office and place of business located in Pitts- 
burgh, Pa., Klein’s Foot Institute, Inc., a New York corporation, with 
its principal office and place of business located in New York, N. Y., 
and B. W. Klein, president of both corporations, are engaged in the 
business of offering for sale and selling a product designated “Klein’s 
Foot Supports.” 

B. W. Klein, Inc., and B. W. Klein entered into an agreement, in 
connection with the dissemination of advertising relating to that 
product, to cease and desist representing, directly or by implication: 

(a) That the supports absorb shock on the feet, ankles, spime, or 
legs; 

(6) That the supports afford relief from tired feet, foot pains, foot 
ache, metatarsal pains, burning callouses, corns or weak arches; 

(c) That the supports are air cushioned, or that they support bone 
joints, release nerve pressure, increase blood circulation or align the 
foot ; 


(d) That the supports mould to the shape of the feet or that one 
pair of them fits all of one’s shoes. 


Klein’s Foot Institute, Inc., and B. W. Klein entered into an agree- 
ment, in connection with the dissemination of advertising relating to 
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that product, to cease and desist representing, directly or by impli- 
cation : 

(a) That the supports absorb shock on the feet, ankles, spine or legs; 

(6) That the supports afford relief from tired feet, foot pains, foot 
ache, metatarsal pains, burning callouses, corns, or weak arches; 

(ec) That the supports are air cushioned, or that they support bone 
joints, release nerve pressure, increase blood circulation or align the 
foot; 

(d) That the supports afford immediate comfort or mould to the 
shape of the feet or that one pair of them fits all of one’s shoes; 

(e) That the supports are scientifically designed or that they are 
made to order. (1-19657, Oct. 20, 1948.) : 

7768. Eyelash Preparation—Qualities, Properties or Results.—Wallac 
& Associates, Inc., a Kentucky corporation, with its principal place of 
business located in Covington, Ky., and Andrew C. Wallace, an in- 
dividual and president and principal stockholder of said association, 
advertiser-vendors, and William Von Zehle, and Kathleen Banks, co- 
partners trading as William Von Zehle & Co., with their principal 
place of business located in New York, N. Y., advertising agency, en- 
gaged in the business of offering for sale and selling a preparation for 
use on the eyelashes designated “I DO,” entered into an agreement, in 
connection with the dissemination of advertising relating to that prod- 
uct, to cease and desist from representing directly or by implication : 

(a) That the preparation stimulates, nourishes or feeds the cells or 
tissue cells which promote eyelash growth or acts as a tonic on the 
eyelashes. 

(0) That the preparation grows or promotes the growth of eye- 
lashes or makes or helps make eyelashes longer, stronger, thicker or 
more luxuriant. 

(c) That the preparation improves or stimulates the growth or 
structure of the eyelashes. 

(2) That the preparation permanently darkens the lashes. 
(1-20536, Oct. 25, 1948.) 

7769. Polish—Composition—The Buffalo Plastic Finish Co., Inc., a 
New York corporation, with its principal office and place of business 
located in Buffalo, N. Y., advertiser-vendor, engaged in the business of 
advertising, offering for sale, and selling a polish for plastic articles, 
painted and enameled finishes, and similar surfaces, designated “Plas- 
tic Gloss,” in interstate commerce, entered into an agreement, in con- 
nection with the offering for sale, sale, and distribution thereof, to 
cease and desist from : 

The use of the. word “plastic” as a part of the trade name for this 
product unless it is clearly disclosed that it does not contain plastics. 
(1-20586, Oct. 29, 1948.) 
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7770. Razors, Shears, Etc.—Nature of Manufacture and Manufacturer.— 
Harold G. Mehrer and Fred A. Mehrer, copartners operating a business 
under the name E. Morris Manufacturing Co., located in Detroit, 
Mich., vendor-advertisers, devoted in part to the manufacture and sale 
of barber and beauty shop supplies and in part to the offering for sale, 
sale, and distribution of certain items of similar nature, specifically 
razors of the straight edge type and barber’s shears, in commerce, en- 
tered into an agreement, in connection with the offering for sale, sale, 
and distribution of barber and beauty shop supplies, to cease and desist 
from: 

(a) Using the words “hand forged” to designate or describe razors 
or other products not forged by hand; 


also, in connection with the offering for sale, sale, and distribution, in 
commerce, as aforesaid, of razors, shears or other products which they 
do not manufacture, that they will forthwith cease and desist from: 

(6) Using the abbreviation “Mfg.” or the word “Manufacturing” 
as part of their trade name without disclosing clearly and conspicu- 
ously in connection therewith that they are not the manufacturers of 
such products. (1-20340, Nov. 5, 1948.) 

7771. Hats—Old, Second-hand, or Used as New.—Patty Hat Co., Inc., a 
New York corporation with its principal place of business located in 
New York, N. Y., sometimes trading as Marilyn Hat Co., and Benja- 
min Seitzman, president and secretary of the corporation, engaged in 
offering for sale and selling fur felt hats in commerce, entered into an 
agreement, in connection with the offering for sale, sale and distribu- 
tion thereof, to cease and desist from representing that hats com- 
posed in whole or in part of made-over, second-hand, or used materials 
are new or are composed of new materials by failure to stamp on the 
sweat bands thereof in conspicuous and legible terms which cannot be 
removed or obliterated without mutilating the sweat bands, a stamp 
that said products are composed of made-over, second-hand, or used 
materials; provided that if sweat bands are not aflixed to such hats, 
then such stamping shall appear on the bodies of such hats in con- 
spicuous and legible terms which cannot: be removed or obliterated 
without mutilating said hat bodies. (1-21748, Nov. 15, 1948.) 

7772. Arch Device—Qualities, Properties or Results —Ira Louis Brown, 
an individual trading as Dr. A. Reed Movable Arch Shoe Co., with 
his place of business located in Los Angeles, Calif., advertiser-vendor, 
engaged in offering for sale and selling in commerce, a device desig- 
nated Dr. A. Reed’s Movable Arch Shoes, entered into an agreement, 
in connection with the dissemination of advertising relating to 
that product, to cease and desist from representing directly or by 
implication : 

(a) That the device builds, corrects or restores the structure of the 
foot to anormal, natural condition. | 
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_(b) That the device stops pain, reduces swelling or causes callouses 
to disappear. 

(c) That the device ends foot troubles or eliminates strain on the 
muscles and ligaments of the feet and legs. 

(d) That the device eliminates callouses, metatarsalgia, heel or leg 
pains or corns, bunions or fatigue. (1—18279, Nov. 8, 1948.) 

7773. Medicinal Preparation—Qualities, Properties or Results.—James 
E. Millerhaus, Maude Millerhaus, James Guyer, and Marvin F. Guyer,, 
copartners trading as Cel-Ton-Sa Medicine Co., with their principal 
place of business located in Cincinnati, Ohio, advertiser-vendors, en- 
gaged in the business of offering for sale and selling a drug preparation 
designated as “Superior Brand Medicine,” entered into an agreement, 
in connection with the dissemination of advertising relating ‘to 
that product, to cease and desist from representing directly or by 
implheation : 

That said preparation is a tonic, a laxative tonic, or will have any 
tonic effect. (1-20531, Nov. 17, 1948.) 

7774. Punchboards, Lighters, Radios, Wallets, Etce.—Lottery Schemes, 
Capacity and Nature—Louis Schwartz, an individual trading as Musi- 
cal Chest Co., with his principal place of business located in New York, 
N. Y., advertiser-vendor, engaged in the business of offering for sale 
and selling so-called “deals” consisting of push cards or punchboards 
and novelty merchandise, including lighters, radios and wallets, so 
packed and assembled as to involve the use of a game of chance, gift 
enterprise, or lottery scheme, in commerce, in competition with other 
individuals, firms and corporations likewise engaged, entered into an 
agreement, in connection with the offering for sale, sale and distri- 
bution thereof, to cease and desist from: 

(1) Supplying to or placing in the hands of others push cards,, 
punchboards, or other lottery devices, either with assortments of 
merchandise or separately, which said push cards, punchboards, or 
other lottery devices are to be used, or may be used, in selling or 
distributing merchandise to the public; 

(2) Selling or distributing lighters, radios, wallets, or other mer- 
chandise so packed and assembled that sales thereof to the public are 
to be made or, due to the manner in which the merchandise is packed 
and assembled at the time it is sold by him, may be made by means 
of a game of chance, gift enterprise or lottery scheme ; 

(3) Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme; 

(4) Representing that any radio receiving set contains a desig- 
nated number of tubes or is of a designated tube capacity, when one 
or more of the tubes referred to are devices which do not perform the 
recognized and customary functions of radio receiving set tubes in the 


detection, amplification and reception of radio signals. 
866412—51——58 
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Louis Schwartz further agreed that in his advertising of wallets or 
other products made of or containing so-called split leather and in 
the labeling or stamping of such products he will disclose clearly that 
the leather is split or cut from the under side of the hide and is not 
top grain leather, as for example: “Split Cowhide.” (1-21356, Nov. 
17, 1948.) 

7775. Razors—Qualities, Properties or Results—Eversharp, Inc., a 
Delaware corporation, with its principal office and place of business 
located in Chicago, Il., advertiser-vendors, engaged in offering for 
sale and selling in commerce, a razor designated “Eversharp Shick 
Injector Razor” and razor blades designated “Eversharp Shick In- 
jector Razor Blades,” entered into an agreement, in connection with 
the offering for sale, sale, and distribution thereof, to cease and desist 
from representing directly or by implication that the aforesaid 
products will prevent nicks or cuts while shaving or that they shave 
without skin irritation. (1-20914, Nov. 24, 1948.) 

7776, Baby Chicks—Size of Business, Cost of Products, Member of Baby 
Chick Associations—Wayne Hatchery, an Illinois corporation, with its 
principal office and place of business located in Wayne City, Ill., and 
Martin A. Beldner, president, general manager and principal stock- 
holder, engaged in the business of offering for sale and selling baby 
chicks, in commerce, entered into an agreement, in connection with 
the offering for sale, sale, and distribution thereof, to cease and desist 
from representing, directly or by implication: 

(a) That they hatch 150,000 chicks each week of the year, or any 
number of baby chicks in excess of the number actually hatched by 
them ; 

(6) That all hatching eggs cost the same; 

(ce) That their chicks are sired by R. O. P. males; 

(ad) That they are members of the Internation Baby Chick Asso- 
ciation or the Illinois Poultry Improvement Association. (1-19917, 
Nov. 24, 1948.) 

7777, Fire Extinguisher—Safety, Government Tested or Approved and 
History —Boka Manufacturing Corp., a New York corporation, with 
its principal office and place of business located in New York, N. Y., 
advertiser-vendor, engaged in the business of offering for sale and 
selling in commerce, a fire extinguisher designated “The 1-2-3 Fire 
Extinguisher,” entered into an agreement, in connection with the 
offering for sale, sale and distribution thereof, to cease and desist 
from: 

(a) Representing in any manner that the product is safe or harm- 
ess ; 

(0) Representing through use of such statements as “Tested at 
U.S. Testing Bureau” and “Tested and approved * * * by the 
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U.S. Testing Bureau,” or in any other manner, that the product has 
been tested or approved by any bureau, department or agency of the 
United States Government. 

(c) Representing in any manner that the product comprises a new 
formula or that it is a new discovery. (1-20604, Nov. 26, 1948.) 

7778. Topcoats, Ete—Composition and Wool Products Labeling Act Com- 
pliance.—David Driesen, Irving Meyer, and Hyman Oronsky, copart- 
ners, trading as Driesen, Meyer & Oronsky, with their place of busi- 
ness located in New York, N. Y., advertiser-vendors, engaged in the 
business of manufacturing and selling clothing, in commerce, entered 
into an agreement, in connection with the offering for sale, sale and 
distribution of topcoats or other garments, to cease and desist from: 

(a) Using the word “Camosheen” on labels affixed to garments 
unless the fabric from which such garments are manufactured is 
composed entirely of camel’s hair; or 

(6) Failing or neglecting, in the case of wool garments, to have a 
stamp, tag, label, or other identification on or affixed thereto, disclos- 
ing the name of the manufacturer thereof or the name of one or more 
persons subject to section 3 of the Wool Products Labeling Act of 
1939 with respect to such wool product. 

David Driesen, Irving Meyer, and Hyman Oronsky, and each of 
them, further agreed they will hereafter fully comply with the pro- 
visions of the Wool Products Labeling Act of 1939, and the rules and 
regulations promulgated pursuant thereto. (1-20069, Nov. 26, 1948.) 

7779. Correspondence course—Government Connection, Indorsement or 
Sponsorship, Employment, Opportunities, Foundation Fund, Ete—Don N. 
Carnerie, an individual doing business as Civil Preparation Service, 
with his principal place of business located in Seattle, Wash., engaged 
in offering for sale and selling in commerce a home-study correspond- 
ence course of training for civil service, entered into an agreement, 
in connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from: 

(a) Representing in any manner that he, his agents or his employees 
are officially connected with the Civil Service Commission or other 
Government agency ; 

(b) Representing by use of the words “Civil” and “Service” in the 
trade name or in any other manner that the business is sponsored by 
or is an extension of or training branch of the Civil Service Commis- 
sion or other government agency or that the business is officially con- 
nected therewith or officially recognized thereby ; 

(c) Representing through the use, in employment columns of news- 

papers, in post cards, or in any other media, of the statement “men and 
women wanted” or any other statement or words of similar import 
that employment is offered when such is not a fact ; 
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(d) Representing in any manner that Government positions are au 
tomatically open or available to anyone subscribing to or completing: 
the course; 

(ec) Representing in any manner that the name “Students F ounda- 
tion Fund,” used by him, is anything other than the name which he 
uses for collection purposes or that money paid thereto is specifically 
set aside and used for training purposes ; 

(f) Representing or implying in any manner that any publication 
or manual is an official Government publication or manual when such. 
is not a fact; 

(g) Representing or implying in any manner that by subscribing 
to or completing the course one has any assurance of passing a civil- 
service examination or of securing Government employment or that 
such employment is dependent on the subscription to and completion 
of the course; 

(A) Representing or implying in any manner that he, his agents or 
his employees have access to or that they have information pertaining 
to civil service not available to the general public; 

(i) Representing or implying in any manner that the total of Gov- 
ernment jobs available, generally or in any branch thereof, is any 
number in excess of the actual total or from otherwise misrepresenting 
or exaggerating the prospects for such employment. (1-20635, 
Dec. 3, 1948.) 

7780. Radio Receiving Sets—Capacity—Radio & Television, Inc., a 
New York corporation, with its principal office and place of business. 
located in New York, N. Y., advertiser-vendor, engaged in offering 
for sale and selling radio receiving sets, in commerce, entered into an 
agreement, in connection with the offering for sale, sale, and distribu- 
tion thereof, to cease and desist from representing: 

That any radio receiving set contains a designated number of tubes 
or is of a designated tube capacity, when one or more of the tubes 
referred to are devices which do not perform the recognized and 
customary functions of radio receiving set tubes in the detection, 
amplification, and reception of radio signals. (1-21229, Dee. 3 
1948.) 

7781. Mattresses—Red Cross Connection—New York Mattress Co., a 
Massachusetts corporation, with its principal place of business located 
in Boston, Mass., advertiser-vendor, engaged in offering for sale and 
selling in commerce mattresses, entered into an agreement, in connec- 
tion with the offering for sale, sale, and distribution thereof, to cease 
and desist from: 

- Using the words “Red Cross” or any abbreviation or simulation 
thereof, or the mark of a Greek red cross or any other mark, emblem,, 
sign, or Insignia simulating a Greek red cross, on its products, or 
using said words or said mark in selling ‘or advertising the same; 


Y 
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(a) Unless it uses upon the label, whether on the wrapper or the 
carton, and with equal clearness and conspicuousness in immediate 
conjunction with said words or said mark, the legend, “This product 
has no connection whatsoever with American National Red Cross”; 
provided, that if said words or said mark appear on more than one 
‘side of the wrapper or carton, it shall use said legend, as aforesaid, 
on each such side, and 

(6) Unless it, in each of its written advertisements containing said 
words or said mark uses the said legend with equal clearness and con- 
spicuousness; provided that if an advertisement covers more than 
one page, it shall use said legend as aforesaid on each and every page 
-on which said words or said mark shall appear, and 

(c) Unless it, in each of its radio advertisements containing said 
words or said mark, makes the statement contained in said legend 
with equal clearness and conspicuousness. (1-17610, Dec. 3, 1948.) 

7782. Quilt Pieces—Color Fast.——Harold Lancaster, an individual 
trading as the Colonial Shop, with his principal office and place of 
business located in Zeigler, Il., advertiser-vendor, engaged in offering 
for sale and selling in commerce quilt pieces, entered into an agree- 
ment, in connection with the offering for sale, sale, and distribution 
thereof, to cease and desist from representing that all or any portion 
of said quilt pieces are color fast or of fast color unless and until such 
isa fact. (1-20150, Dec. 6, 1948.) 

7783. Perfumes and Toilet Preparations—Source or Origin.—Y bry, Inc., 
a New Jersey corporation, with its principal place of business located 
in New York, N. Y., engaged in the packaging, offering for sale, sale, 
and distribution of perfumes and toilet preparations im interstate 
‘commerce, in competition with other corporations, and with indi- 
viduals and firms likewise engaged, entered into an agreement, in 
connection with the dissemination of advertising relating to those 
products, to cease and desist from: 

Using the terms “Femme de Paris,” “Desire du Coeur,” “Joie de 
Vivre,” “Amour Sauvage,” “Infusion de Parfum,” and “Parfums 
Ybry,” or any other French or other foreign words as brand names 
for or to designate, describe, or refer to perfumes or other toilet 
preparations made or compounded in the United States without clearly 
and conspicuously stating in immediate connection and conjunction 
therewith that such products are made or compounded in the United 
States, (1-20343, Dec. 6, 1948.) 

7784. Grape Concentrate—Nature of Product—O-So Grape Co., an 
Tllinois corporation, with its principal office and place of business 
located in Peoria, Ill., advertiser-vendor, engaged in the business of 
offering for sale and selling a concentrate which is used by bottling 
‘plants in various States in manufacturing a beverage designated “O-So 
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Grape,” entered into an agreement, in connection with the dissemina- 
tion of advertising relating to that product to céase and desist from: 
- Using, or authorizing the use by others, of the name “O-So Grape,” 
or of the words “grape” or “grape flavor,” or words of similar import 
and meaning, to designate or describe said product, except and unless, 
clear and adequate notice be given that the product is an imitation 
grape beverage. (1-21705, Dec. 6, 1948.) 

7785. Correspondence ies ln ere and Members of Organization. — 
Harry G. Stanley, an individual formerly trading as Oahu Publishing 
Co. and as Oahu School of Music with his principal office and place 
of business located in Cleveland, Ohio, engaged in offering for sale and 
selling in commerce, Correspondence Courses in Guitar Music, entered 
into an agreement, in connection with the offering for sale, sale and 
distribution thereof to cease and desist from representing directly or 
by implication : 

(a) That the average student will learn to play a Hawaiian, or other 
melody, in as short a time as 5 to 10 minutes; 

(6) That arrangers, consultants, or others whose services are only 
called for from time to time as occasion may require, or music writers 
who work merely on a copyright royalty basis, are members of his 
organizations. (1-20409, Dec. 10, 1948.) 

7786. Hair Nets—Composition, Qualities, Properties or Results and Man- 
ufacturer.—Paradise Packing Co., Inc., a New York corporation with 
its principal place of business located in New York, N. Y., and Maurice 
Schulsohn and Helen Schoenhaut Schulsohn, officers and principal 
stockholders and directors of said corporation, advertiser-vendors en- 
gaged in the business of offering for sale and selling hair nets, in com- 
merce, entered into an agreement, in connection with the offering for 
sale, sale, and distribution thereof, to cease and desist from: 

(1) The use of the term “Human Hair Nets” or other term or ex- 
pression of like meaning as a designation for or as descriptive of hair 
nets composed of rayon, or otherwise representing, directly or by i im- 
plication, that such hair nets are composed or sande of human hair; 

(2) Representing, directly or by implication, that hair nets made 
or consisting of rayon are invisible when worn on the hair; 

(3) Representing, by the use of the terms “manufacturers,” “direct 
from our factory” or otherwise, that they manufacture hair nets or 
other products, unless and until they actually own and operate or 
directly and absolutely control the plant or factory wherein are made 
any and all products offered for sale and sold by them under such 
representation. (1-20410, Dec. 10, 1948.) 

7787. Ribbon—Qualities, Properties or Results and Composition.—Theo- 
dore Wasserstein, Morris W. Wasserstein, Joseph Wasserstein, and 
Israel Wasserstein: copartners, trading as Wasserstein Bros., with 
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their place of business located in New York, N. Y., advertiser-vendors, 
engaged in the business of selling ribbon in commerce, entered into an 
agreement, in connection with the offering for sale, sale, and distribu- 
tion thereof, to cease and desist from: 

(a) Offering for sale, selling, or distributing in commerce, cut edged 
ribbon without disclosing it as such; 

(6) Designating or referring to as “ravel-proof,” any ribbon of 
which the filling may disintegrate from the warp; 

(c) Designating or referring to ribbon as “washable,” unless such 
ribbon is color-fast and not otherwise substantially affected by 
washing ; 

(d) Advertising, offering for sale or selling, ribbon composed in 
whole or in part of rayon, without clearly disclosing such rayon con- 
tents; and 

(e) Using the terms “Satin,” “Taffeta,” and “Velvet,” or any other 
connoting silk to describe ribbon containing no silk, provided that if 
such terms are used to describe the weave or construction of the product 
containing the fiber other than silk they shall be accompanied by a 
word or words truthfully designating and disclosing the constituent 
fiber. (1-20633, Dec. 10, 1948.) 

7788. Dandruff and Scalp Preparation—Qualities, Properties or Results.— 
Koken Cos., Inc., a Missouri corporation, with its principal place of 
business located in St. Louis, Mo., advertiser-vendor, engaged.in the 
business of offering for sale and selling a preparation for the treat- 
ment of dandruff and other scalp disorders designated “Vanish,” 
entered into an agreement, in connection with the dissemination of 
advertising relating to that product, to cease and desist from repre- 
senting directly or by implication: 

(a) That the product prevents or cures dandruff or has any effect 
in the mitigation or treatment of such condition in excess of facilitat- 
ing the temporary removal of loose dandruff scales ; 

(6) That the product has any beneficial therapeutic effect in the, 
prevention, mitigation, treatment, or cure of an unhealthy scalp or 
hair condition. (1-21081, Dec. 15, 1948.) 

7789. Publication—Title or Name of Product—Who’s Who In Ameri- 
can Education, Inc., a Tennessee corporation, with its principal office 
and place of business located in Nashville, Tenn., engaged in offering 
for sale and selling in commerce, a publication containing biographical 
sketches of eminent living educators of the United States, entered into 
an agreement, in connection with the advertising of the aforesaid 
“Who's Who in American Education” to cease and desist from the use 
of any title or name containing the phrase “Who’s Who In” without 
clearly disclosing that such publication is not published by the A. N. 
Marquis Co., or is not to be confused with “Who's Who In America.” 
(1-19577, Dec. 22, 1948.) 
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7790. Mineral and Vitamin Products—Qualities, Properties or Results, 
Composition, Scientific or Relevant Facts and Government Approval or 
Endorsement.—Dr. Charles Northen and Arthur C. Northen, copart- ~ 
ners trading as Colloidal Products, with their place of business located 
jin Tampa, Fla., advertiser-vendors, engaged in the business of selling 
three products containing minerals and vitamins, for human consump- 
tion, designated, respectively, “Dr. Charles Northen’s Minerals,” “Dr. 
‘Charles Northen’s Minerals and B. Vitamins (MB),” and “Dr. Charles 
Northen’s Multiple Minerals and Vitamins (MMV),” and a fourth 
product intended as an application to the soil designated “Soft Phos- 
phate with Colloidal Clay,” sometimes referred to as “Soil Colloidal 
Minerals,” entered into an agreement, in connection with the dissemi- 
nation of advertising relating to those products, to cease and desist 
from representing directly or by implication : 

(a) That Dr. Charles Northen’s Multiple Mineral and Vitamins 
(MMV) supply substantial amounts of all minerals or that the prepa- 
ration contains a proper balance of minerals; 

(b) That administration of Dr. Charles Northen’s Multiple Min- 
erals and Vitamins (MMV), Dr. Charles Northen’s Minerals, and 
Dr. Charles Northen’s Minerals and B Vitamin (MB), singly or in 
combination with one another : 

(1) Provide insurance against colds; 

(2) Maintain high vitality ; 

(3) Increase resistance to disease; or 

(4) Are effective in the treatment of persons who are nervous, run- 
down, tired out, weak, and depressed, lacking in appetite, or under- 
weight ; 

(c) That a person consuming an average diet in the United States 
requires respondents’ products in order to obtain sufficient vitamins 
and minerals; 

(d)- By use of the designation “Soft Colloidal Minerals” or other- 
wise, that the product known as “Soft Phosphate With Colloidal Clay” 
supplies substantial quantities of any element ordinarily deemed neces- 
sary as an additive to soil to increase the fertility thereof, or that the 
product is of value as a plant food or soil builder, except to the limited 
extent to which it supphes phosphoric acid; or 

(e) That the product designated “Soft Phosphate With Colloidal 
Clay” has been approved or endorsed by the United States Department 
of Agriculture. (1—-18805, Dec. 22, 1948.) 

7791. Tobacco Products—Composition.—The House of Delmage, Inc., 
a Florida corporation, with its principal place of business located in 
Tampa, Fla., and Fred R. Dalmage, an individual, president and 
treasurer and the principal stockholder of said corporation, adver- 
tiser-vendors, engaged in the business of offering for sale and selling 
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tobacco products designated “La Una Cigars,” and issuing to pros- 
pective customers price lists wherein they have included under the 
heading “Name of Cigar” a tobacco product known as “Chesterfields,” 
the shape of which is described as “Slender Panetela,” and that said. 
“Lia Una Chesterfields” are an all-tobacco product, entered into an 
agreement, in connection with the offering for sale, sale and distribu- 
tion thereof, to cease and desist from describing or designating said 
product as an all-tobacco product by use of the word “cigar,” or 
otherwise without clearly disclosing that the product contains an. 
inside paper binder: Provided, That this agreement is not to be con- 
strued as prohibiting the use of the words “cigarro” or “cigarillo” or 
“cigarito,” it being understood and agreed that the use of said words 
constitute such a disclosure. (1-9293, Dec. 22, 1948.) 

7792. Motion-Picture Film—Authenticity of Product.—Dwain A. Es- 
per, an individual with his place of business located in Hollywood, 
Calif., engaged in the business of leasing for exhibition purposes in 
theaters of the United States, a motion picture film named and titled 
“Ingagi,” entered into an agreement, in connection with the offering 
to lease, leasing, and distribution thereof, to cease and desist from. 
representing, directly or by implication; 

(a) That a motion picture was filmed in African jungles, or in any 
foreign country, unless expressly limited to such scenes as may actually 
have been filmed in said country or in the jungles; 

(6) That a motion-picture film containing unusual or strange crea- 
tures, events and happening is a true, actual, and authentic representa-. 
tion of such creatures, events, and happenings, when in fact some or 
all of such scenes are fictional; or p 

(c) That actors and other persons made-up to simulate natives of 
Africa, or any other country, are actual natives of Africa, or such 
other country, pictures of whom were taken in their native country. 
(1-21740, Dec. 29, 1948.) 

7793. Watches—Quality, Qualities, Properties or Results and Guaran- 
teed.—Jack Feingold, an individual, trading as Burton Sales Co., and 
Burton Sales, with his principal office and place of business located in 
Chicago, Ill., advertiser-vendor, engaged in the business of offering 
for sale and selling in commerce, among other items, a watch desig- 
nated as a railroad-watch, entered into an agreement, in connection 
with the offering for sale, sale and distribution thereof, to cease and 
desist from: 

(a) Representing in any manner that the watch is a railroad watch ; 
(b) Representing that the watch is an accurate timekeeper; 
(c) Representing that the watch has an engraved back or a case 


which will not tarnish ; 
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(d) Representing that the watch is guaranteed without clearly dis- 
closing the exact nature and terms of such guarantee. (1-21625, Dec. 
29, 1948.) 

7794, Women’s and Girls’ Blouses—Composition.—The Winston Sports- 
wear Corp., a New York corporation, and Richard Winston, whose 
principal place of ‘business is located at New York, N. Y., engaged 
in the business of offering for sale and selling women’s and girl’s 
blouses in interstate commerce, entered into an agreement, in connec- 
tion with the offering for sale, sale, and distribution thereof, to cease 
and desist from: 

Advertising, branding, labeling, invoicing, selling, or offering for 
sale products composed in whole or in part of rayon without clearly 
disclosing, by the use of the word “rayon,” the fact that such products 
are composed of or contain rayon; and, when a product is composed 
in part of rayon and in part of fibers or material other than rayon, 
from failing to disclose, in immediate connection or conjunction with 
the word “rayon,” and in equally conspicuous type, each constituent 
fiber of said product in the order of its predominance by weight be- 
ginning with the largest single constituent. (1-21991, Jan. 7, 1949.) 

7795. Poultry Product—Qualities, Properties or Results—Whitmoyer 
Laboratories, Inc., a Delaware corporation, with its,principal office 
and place of business located in Myerstown, Pa., advertiser-vendor 
engaged in the business of offering for sale and selling a product 
designated: “Protosep B,” entered into an agreement, in connection 
with the dissemination of advertising relating to that product, to cease 
and desist from representing directly or by implication: 

(a) That the product is effective in the treatment of any form of 
coccidiosis; 

(6) That the produce is effective as a preventive of any form of 
coccidiosis except cecal coccidiosis. (1-19750, Jan. 7, 1949.) 

7796. Stationery, Wedding Announcements, Ete.—Engraved.— William 
D. Krass, an individual, trading as Ad-Craft Printers, with his place 
of business located in Chicago, Ill., advertiser-vendor, engaged in the 
business of printing and offering for sale and selling business sta- 


tionery, wedding and other announcements, social invitations, and 


other types of printed matter in interstate commerce, entered into an 
agreement, in connection with the offering for sale, sale, and distrib- 
tion thereof, to cease and desist from representing directly or by impli- 
cation that such wedding invitations or other printed matter is 
engraved. (1-21398, Jan. 7, 1949.) 

7797. Handkerchiefs—Composition.—Maria Rass of New York, Inc., 
a New York corporation, and Maria Rass, with principal office and 
place of business located in New York, N. Y., advertisers-vendors, 
engaged in offering for sale and selling in commerce handkerchiefs, 


STIPULATIONS ee 74 


entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from: 

(a) Using the word “wool” as descriptive of handkerchiefs unless 
they are wool handkerchiefs or contain wool; and when such hand- 
kerchiefs are composed in part of wool and in part of fabrics or mate- 
rial other than wool from failing to disclose in immediate connection 
or conjunction with the word “wool,” and in equally conspicuous type, 
- each constituent fiber of such material in the order of its predomi- 
nance by weight beginning with the largest single constituent; 

(6) Advertising, branding, labeling, invoicing, selling, or offering 
for sale handkerchiefs, made of or containing rayon, without disclos- 
ing by use of the word “rayon” the fact that such handkerchiefs are 
composed of or contain rayon; and when such handkerchiefs are com: 
posed in part of rayon and in part of fabrics or material other than 
rayon from failing to disclose in immediate connection or conjunction 
with the word “rayon,” and in equally conspicuous type, each constit- 
uent fiber of such material in the order of its predominance by weight, 
beginning with the largest single constituent. (1-21336, Jan. 7, 
1949.) 

7798. Hair Preparations—Qualities, Properties, or Results and Free 
Product.—Mrs. Marion Spencer, an individual trading as Spencer Sys- 
tem, with her principai office and place of business located in Phila- 
delphia, Pa., advertiser-vendor, engaged in the business of offering for 
sale and selling products designated “Mme. Spencer’s Nu-Art For The 
Hair, also designated Nu-Art For Your Hair; Mme. Spencer’s Nu-Art 
Shampoo Creme, also designated Nu-Art Shampoo Creme, and Sham- 
poo Creme; Mme. Spencer’s Nu-Art Pressing Oil, also designated 
Mme. Spencer’s Pressing Oil; Mme. Spencer’s Nu-Art Solid Bril- 
liantine, also designated Mme. Spencer’s Sotid Brilliantine and Solid 
Brilliantine; Mme. Spencer’s Nu-Art Scalp Creme, also designated 
Mme. Spencer’s Scalp Creme; Mme. Spencer’s Nu-Art Tar Pomade, 
also designated Tar Pomade; Mme. Spencer’s Formula D. K., also 
designated Formula D. K.; Mme. Spencer’s Nu-Art Croquinole Oil, 
also designated Mme. Spencer’s Croquinole Wax; Mme. Spencer’s Pi- 
Nol-Ene Pak; Mme. Spencer’s Recondition Lubricating Oil, also des- 
ignated Recondition Oil; Mme. Spencer’s Nu-Art Marcel Wax, also 
designated Marcel Wax and Mme. Spencer’s Nu-Art Working Oil; 
Mme. Spencer’s Nu-Art Liquid Brilliantine, also designated Mme. 
Spencer’s Liquid Sheen Oil,” entered into an agreement, in connection 
with the dissemination of advertising, relating to those preparations, 
to cease and desist from representing directly or by implication: 

(a) That any of the products or any combination of them will pre- 
vent the loss of hair or cause hair to grow; 

(b) That any of the products or any combination of them will have 
a beneficial effect on the health of hair or of the scalp; 
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(c) That any of the products or any combination of them will pre-. 
vent dandruff or have a beneficial effect in the treatment of dandruff, 
scalp scales, or scalp itch: Provided, That nothing herein shall be 
construed as prohibiting claims as to such efficacy as the shampoo: 
products have in washing away loose dandruff scales or other loose 
scales, or claims as to such efficacy as the oils and greases have in the 
loosening of dandruff scales or in affording temporary relief from the 
itching associated with dandruff. 

Mrs. Marion Spencer further agreed to cease and desist from using” 
the word “free” or any word of similar import to designate or describe 
merchandise that is not in truth and in fact a gift or gratuity or which 
is not given to the recipient thereof without requiring the purchase of . 
other merchandise or requiring the performance of some service which 
inures directly or indirectly to the benefit of the said Mrs. Marion 
Spencer. (1-21146, Jan. 7, 1949.) 

7799. Fishing Rods and Cases—Maker.—South Bend Automatic, Inc.,. 
an Indiana corporation, with its principal place of business located in. 
South Bend, Ind., is engaged in the business of offering for sale and 
selling in commerce, fishing rods, under the name of “Sound Bend,” 
and cases therefor. 

South Bend Automatic, Inc., is using the name “South Bend” for: 
fishing tackle and is competition with the South Bend Bait Co., 
an Indiana corporation, originators of the trade name “South Bend” 
to describe its fishing tackle to the purchasing public. The words 
“South Bend” have come to mean fishing tackle of high quality and’ 
good workmanship and as being manufactured by the South Bend 
Bait Co. 

It is agreed that South Bend Automatic, Inc., shall forthwith cease 
and desist from using the trade name “South Bend” to designate,. 
describe, or refer to its fishing rods and cases, unless it is clearly and 
conspicuously disclosed that its rods and cases are not products of the: 
South Bend Bait Co. (1-21578, Jan. 18, 1949.) 

7800. Flower Bulbs—Guarantee and Disease Free. —Henry Phillips, an. 
individual trading as Smith Bulb Co., with his principal office and. 
place of business located in Barryton, Mich., advertiser-vendor, en- 

gaged in the business of offering for sale and selling flower bulbs, i in 
interstate commerce, entered into an agreement, in connection with the- 
offering for sale, sale, and distribution thereof, to cease and desist from 
representing, directly or by implication: 

(a) ‘That said bulbs are sold on a money-back guarantee, or that 
said bulbs are guaranteed, unless the terms of the guarantee are truth- 
fully and clearly explained; or 

(>) That said bulbs are free from disease. (1-21821, Jan. 18, 1949.) 

7801. Medicinal Preparation——Qualities, Properties or Results. re 
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L. Carpenter Gentry, an individual trading as Gentry Medicine Co., 
formerly as M. L. Carpenter Medicine Co., with her place of business 
since January 1945, located in Dublin, Ind., and theretofore in Marion, 
Ind., advertiser-vendor, engaged in the business of offering for sale 
and selling a medicinal preparation designated “Million Dollar Tonic,” 
entered into an agreement, in connection with the dissemination of 
advertising relating to that product, to cease oe desist from repre- 
senting directly or by implication: 

(a) That said preparation has any effect in the treatment of rheuma- 
tism, stomach trouble, indigestion, arthritis, neuritis, heart disease 
liver trouble, pimples, boils, or “liver spots”; 

(6) That said preparation is a blood purifier ; 

(c) That said preparation is effective as a treatment for loss of. 
weight ; 

(d) That said preparation is non-habit-forming ; 
or which: 

(e) Designates, describes or refers to said preparation as a tonic. 
(1-21422, Jan. 18, 1949.) 

7802. Sun-Glass Lenses—Government Standards Conformance and Na- 
ture of Manufacture.—Irving Lampert Co., Inc., a New York corpora- 
tion, with its office and principal place of business located in Brooklyn, 
N. Y., advertiser-vendor, engaged in the business of manufacturing 
and offering for sale, and selling, sun-glass lenses for use in the manu- 
facture of sun glasses, entered into an agreement, in connection with 
the dissemination of advertising relating to that product to cease and 
desist from representing directly or indirectly: 

(a) That said sun-glass lenses conform to or comply with any 
specification of the Bureau of Standards of the United States Depart- 
ment of Commerce not adopted for and applicable to sun-glass lenses 
manufactured by said process, and 

(6) From using in connection therewith the terms “ground,” “pol- 
ished,” or “ground and polished”’ as descriptive of sun-glass lenses 
manufactured by the hereinabove described or substantially similar 
process, or of any sun-glass lenses of which both optical surfaces have 
not first been completely removed by an abrasive to eliminate surface 
imperfections and to obtain the desired form for the lenses and then 
polished so as to produce an optical finish which is free from visible 
surface defects such as scratches, waves, and greyness, but not from 
using said terms as descriptive of the plate glass from which its said 
lenses are made: Provided, That it is plainly disclosed in immediate 
conjunction therewith that such ground and polished plate glass was 
thereafter thermally curved. (1-20650, Jan. 19, 1949.) 

7803. Sun Glasses—Nature of Manufacture——Bronson Optical & In- 
strument Corp., a New York corporation, with its office and principal 
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place of business located in New York, N. Y., advertiser-vendor, en- 
gaged in the business of offering for sale, and selling, in commerce, sun 
glasses containing glass lenses purchased from others and which re- 
spondent fits into frames, entered into an agreement, in connection 
with the dissemination of advertising relating to that product, to cease 
and desist: tay 

From using in connection therewith the terms “ground,” “polished,” 
or “ground and polished” as descriptive of sun-glass lenses manu- 
factured by the hereinabove described or substantially similar process, 
or of any sun-glass lenses of which both optical surfaces have not first 
been completely removed by an abrasive to eliminate surface imper- 
fections and to obtain the desired form for the lenses and then polished 
so as to produce an optical finish which is free from visible surface 
defects such as scratches, waves, and greyness, but not from using said 
terms as descriptive of the plate glass from which its said lenses are 
made: Provided, That it is plainly disclosed in immediate conjunction 
therewith that such ground and polished plate glass was thereafter 
thermally curved. (1-20649, Jan. 19, 1949.) 

7804, Formulas for Pliastone and Plasticrete—Qualities, Properties or 
Results, Unique and Comparative Merits.—William T. Grinstead, an indi- 
vidual trading as Rapid Marbleizing Service, with his principal office 
end place of business located in Edwardsville, Ill., advertiser-vendor, 
engaged in the business of offering for sale and selling in commerce, 
printed formulas for the manufacture of materials designated Plia- 
stone and Plasticrete, entered into an agreement, in connection with 
the offering for sale, sale, and distribution thereof, to cease and desist 
from representing in any manner: . 

(a) That a product made in accordance with the formula designated 
Pliastone (1) is waterproof, moistureproof, wearproof, dustless, or 
as yielding as cork; (2) wears like iron; (3) is entirely different from 
anything else used for similar purposes or superior to other like 
products, 

(6) That a product made in accordance with the formula designated 
Plasticrete (1) will not wear out, (2) is waterproof, (3) is plastic or 
has the qualities of plastic. 

(c) That homes or buildings in which a product made in accordance 
with the formula designated Plasticrete is used are plastic homes or 
buildings. (1-22107, Jan. 25, 1949.) 

c 805," Hog Feed Supplement—Composition, Comparative Merits and. 
Qualities, Properties, or Results.—Sargent .& Co., an Iowa corporation, 
with its principal place of business located in Des Moines, Iowa, ad- 
vertiser-vendors, and L. R. Fairall, an individual trading as Fairall & 
Co., with his principal place of business located in Des Moines, Iowa, 


1 Supplemental, 
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advertising agency, engaged in offering for sale and selling in com- 

- merce, a hog feed supplement designated Mineral Meal or Multirich 
Mineral Meal, entered into an agreement, in connection with the dis- 
semination of advertising relating to those preparations, to cease and 
desist from representing, directly or by implication: 

(a) That said product contains larger total amounts of protein or 
minerals or more protein of animal origin than were contained in the 
predecessor product designated “Minera al Meat Meal.” 

(6) That said product provides, when compared with the prede: 

cessor product designated “Mineral Meat Meal” added feeding advan- 
tages of more proteins, minerals, or conditioners. 

(ec) That said product contains digestive enzymes when such is not 
the fact. 

(d) That said product provides an aid to digestion or a punter? 
for combating disease in the blood stream. 

(e) That said product provides reinforcements either of calcium or 
phosphorus as an aid in building strong bones or teeth. 

(f) That said product provides a means of purifying the blood or 
an aid to the growth of hair. 

Sargent & Co. further agreed that stipulation No. 02004, executed 
by said company and accepted by the Commission on January 10, 1938, 
is to remain in full force and effect, and that the terms and agreements 
therein are not to be considered modified or altered in any way by this 
supplemental stipulation. (1-11799, Jan. 25, 1949.) 

7806. Chewing Gum and Lottery Boards—Lottery Schemes.—James C. 
Cante, an individual trading under his own name, with his principal 
office and place of business located in Jersey City, N. J., engaged in ° 
the sale and distribution of chewing gum and chewing gum ball boards 
and other merchandise, entered into an agreement, in connection with 
the offering for sale, sale, and distribution thereof, to cease and desist 
from: 

1. Selling or distributing chewing gum or any other merchandise 
so packed or assembled that sales of such chewing gum or other mer- 
chandise to the public are made or may be made by means of a game 
of chance, gift enterprise, or lottery scheme ; 

2. Saeciattin to or placing in the hands of others chewing gum ball 
boards or other lottery devices either with assortments is chewing 
gum or other merchandise which said boards or other lottery devices | 
are to be used or may be used in selling or distributing said chewing 
gum or other merchandise to the public; . 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

James ©. Cante further agreed that he will forthwith cease and 
desist from selling or distributing in commerce, as “commerce” is de- 


2 See 26 F. T. C. 1401. 
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fined in the Federal Trade Commission Act, chewing gum ball boards 
or other lottery devices which are to be used or may be used in the sale 
or distribution of merchandise to the public by means of a game of 
chance, gift enterprise, or lottery scheme. (1-22031, Jan. 28, 1949.) 

780%. Tourists’ Services—Government Connection—United States 
Travel Agency, Inc., a Delaware corporation with its principal place 
of business located in Washington, D. C., and John E. Smith, Jr., 
an individual and officer of said corporation, engaged in business as 
travel and tour agents, and in the conduct of this business solicit the 
sale of and sell transportation, hotel accommodations, and various 
services to tourists in interstate commerce. 

United States Travel Agency, Inc., and John E. Smith, Jr., agree 
that there is a likelihood that a substantial number of people may be- 
lieve, from use of the words “United States” in the trade and corporate 
names in the manner heretofore described, that the said agency has 
some connection with the Federal Government. 

United States Travel Agency, Inc., and John E. Smith, Jr., further 
agreed that in the course and conduct of their business they will con- 
spicuously disclose immediately following or below the corporate or 
trade name by use of the phrase “not a Government Agency” that the 
United States Travel Agency, Inc., has no connection with the Federal 
Government. (1-21500, Jan. 28, 1949.) 

7808. Jewelry—Composition—The S. O. Bigney Co., a Massachusetts 
corporation, with its principal place of business located in Attleboro, 
Mass., advertiser-vendor, engaged in the business of offering for sale 
and selling jewelry in interstate commerce, entered into an agreement, 
in connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from: 

Representing, directly or inferentially, that a product is filled, 
plated, or covered with a gold alloy of a specified percentage or gold 
content or of a designated fineness, such as “1/20—12 K Gold Filled,” 
unless the entire surface of such product is covered with a gold alloy 
of the percentage or relative quantity so indicated and of the fineness 
represented by the karat designation; and provided, if the gold or 
gold alloy covering of a product is not of such substantial thickness 
as properly to be designated as plating or filling but the product is 
merely flashed, washed or colored with gold, then the word “gold,” 


if used in connection with the description thereof, shall be immedi-. 


ately followed in equal conspicuousness by the word “flashed,” 
“colored,” or “washed.” (1-22079, Feb. 4, 1949.) / 
7809. Phonograph Needles—Nature, Composition and Quality — Stephen 
Nester, Virginia Nester, Nathan Lang Van Cleave, and Doris Lang 
Van Cleave, copartners, trading as Duotone Co., with their principal 
place of business located in New York, N. Y., advertiser-vendors, 


s 
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engaged in the business of offering for sale and selling phonograph 
needles in interstate commerce, entered into an agreement, in con- 
nection with the offering for sale, sale, and distribution thereof, to 
cease and desist from: 

(1) Designating synthetic sapphire tipped needles as “sapphire” 
without plainly describing them as synthetic sapphire; 

(2) Representing, directly or inferentially, that phonograph needles 
are composed of or tipped with star sapphires, unless such needles are, 
in fact, composed of or tipped with natural, or genuine, star sapphires: 
Provided, That this does not preclude the use of the word “star” 
plainly as a brand name, or calling a needle tipped with natural 
sapphire a star brand sapphire tipped needle; § 

(3) Representing that their said synthetic sapphire tipped needles 
will give up to 5,000 plays or any other stated number of plays without 
plainly indicating that such needles may chip, break or wear which will 
cause sound distortion and result in improper tone fidelity. 

(4) Representing, directly or inferentially, that they make or manu- 
facture phonograph needles, unless and until they actually own and 
operate or directly and absolutely control a plant or factory wherein 
is made or manufactured any and all products offered for sale or 
sold by them under such representation. (1-18860, Feb. 4, 1949.) 

7810. “Chemical Cat” Rat Poison—Safety and Qualities, Properties or 
Results.—Nash & Kinsella Laboratories, Inc., a Missouri corporation, 
with its principal office and place of business located in St. Louis, Mo., 
advertiser-vendor, engaged in the business of offering for sale and - 
selling a poison for the Norway, or brown, rat, designated “Chemical 
Cat,” entered into an agreement, in connection with the offering for 
sale, sale, and distribution thereof, to cease and desist from represent- 
ing directly or by implication that: 

(a) “Chemical Cat” is harmless to humans or domestic animals ‘ 

(6) This preparation is an effective poison for mice. 

Nash & Kinsella Laboratories, Inc., further agreed that it will limit 
its claims of effectiveness of the said product “Chemical Cat” to the 
brown, or Norway, rat. (1-21099, Feb. 8, 1949.) 

7811. Novelty Merchandise—Lottery Schemes.—Roy Galentine, an in- 
dividual trading as Galentine Novelty Co., with his principal place 
of business located in South Bend, Ind., engaged in the sale and dis- 
tribution of novelty merchandise, punchboards, cigarette boards, etc., 
in interstate commerce, in competition with other individuals and with 
partnerships and corporations likewise engaged, entered into an agree- 
ment, in connection with the offering for sale, sale, and distribution 
thereof, to cease and desist from: 

(1) Selling or distributing novelty merchandise or any other mer- 
chandise so packed or assembled that sales of such novelty merchan- 
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dise or other merchandise to the public are made or may be made by 
means of a game of chance, gift enterprise, or lottery scheme ; 

(2) Supplying to or placing in the hands of others, punchboards or 
other lottery devices, either with assortments of novelty merchandise 
or other merchandise, which said punchboards or other lottery devices 
are to be used or may be used in selling or distributing said novelty 
merchandise or other merchandise to the public; 

(3) Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

Roy Galentine further agreed that he will forthwith cease and desist 
from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, punchboards, push cards, or other 
lottery devices which are to be used or may be used in the sale or dis- 
tribution of merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme. (1-21730, Feb. 11, 1949.) 

7812. Candy, Tobacco, Ete.—Lottery Schemes.—L. A. Nelson Co., a 
Washington corporation, and L. A. Nelson, an individual and officer 
of the corporation, with their principal office and place of business 
located in Spokane, Wash., engaged in the sale and distribution of 
candy, tobacco, and other merchandise of various types, in interstate 
commerce, entered into an agreement, in connection with the offering 
for sale, sale, and distribution thereof, to cease and desist from: 

1. Selling or distributing candy or any other merchandise so packed 
or assembled that sales of such candy or other merchandise to the 
public are made or may be made by means of a game of chance, gift 
enterprise, or lottery scheme; 

2. Supplying to or placing in the hands of others punchboards or 
other lottery devices either with assortments of candy or other mer- 
chandise which said punchboards or other lottery devices are to be 
used or may be used in selling or distributing said candy or other 
merchandise to the public; 

3. Selling or otherwise disposing of any merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. 

L. A. Nelson Co. and L. A. Nelson also agreed that they will forth- 
with cease and desist from selling or distributing in commerce pull- 
boards or other lottery devices which are to be used or may be used. 
in the sale or distribution of merchandise to the public by means of a 
game of chance, gift enterprise, or lottery scheme. (1-21539, Feb. 

18, 1949.) 

7813. “Jump Boots’—Army Specifications, Composition, Ete—Georgia 
Shoe Manufacturing Co., Inc., a Georgia corporation, with its prin- 
cipal office and place of business located in Flowery Branch, Ga., 
advertiser-vendor, eneaeved in the business of offering for sale and 
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selling shoes, including a style known as “J ump Boots,” in interstate 
commerce, entered into an agreement, in connection with the offering 
for sale, sale, and distribution thereof, to cease and desist from repre- 
senting, directly or by implication: 

_ (a) Pictorially or otherwise, that said boots are regulation para- 
troop boots, or are manufactured in accordance with specifications 
for paratroop boots for use by the armed services; or 

(6) ‘That said boots are made from elk-finish cowhide, or that they 
have two full grain outer soles, a hard box toe, or a steel instep shank. 
(1-21928, Mar. 7, 1949.) 

7814. Poultry and Livestock Food Supplement—Qualities, Properties, or 
Results, Competitive Products and Comparative Merits—Texas Carbonate~ 
Co., a Texas corporation, with its principal office and place of business 
located in Florence, Tex., advertiser-vendor, engaged in the business 
of offering for sale and selling a food supplement for poultry and 
livestock designated “Carbotex,” entered into an agreement, in con- 
nection with the dissemination of advertising relating to that prod- 
uct, to cease and desist from representing directly or by implication: 

(a) That Carbotex is of value in the prevention or treatment of 
scours, or that it is of value in the treatment of bloat; 

(6) That Carbotex is more completely or readily assimilated than 
the crystalline types of calcium; 

(¢) That Carbotex supplies the mineral which is the one most 
needed for the production of milk or meat; 

(d) That this product prolongs the prime condition, producing 
period or life of livestock or poultry when fed in surplus amounts 5 

(e) Has any beneficial influence on the health, condition, quality, 
productivity, bone structure, or resistance to disease of livestock or 
poultry unless clearly limited to its effect in supplying a deficiency 
of calcium; or 

(7) That competitive types of calcium supplements in crystalline 
form do not supply the calcium requirements of, or are injurious to 
the stomach tissues of, livestock or poultry. (1-22014, Mar. 7, 1949.) 

7815. Sun Glasses—Nature of Manufacture, Government Specifications 
and Qualities, Properties or Results.—Lowres Optical Manufacturing Co., 
a New Jersey Corporation, with its office and principal place of busi- 
ness located in Newark, N. J., advertiser-vendors, engaged in the 
business of offering for sale, and selling, in commerce, sun glasses 
containing glass lenses and sold by it under the trade names “Natura- 
lite” and “Ultra-Violite,” entered into an agreement, in connection 
with the dissemination of advertising relating to those products, to 
cease and desist : 

(a) From using in connection therewith the terms “ground,” 
“polished,” or “ground and polished” as descriptive thereof, or of any 
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sun-glass lenses of which both optical surfaces have not first been 
completely removed by an abrasive to eliminate surface imperfections 
and to obtain the desired form for the lenses and then polished so as 
to produce an optical finish which is free from visible surface defects 
such as scratches, waves, and greyness, but not from using said terms 
as descriptive of the plate glass from which its said lenses are made: 
Provided, That it is plainly disclosed in immediate conjunction there- 
with that such ground and polished plate glass was thereafter 
thermally curved; 

(6) That said sun-glass lenses conform to or comply with any speci- 
fication of the Bureau of Standards of the United States Department 
of Commerce not adopted for and applicable to sun-glass lenses 
manufactured by said process. 

- Lowres Optical Manufacturing Co., Inc., further agreed to cease 
and desist in the dissemination or causing to be disseminated of any 
advertisement for either its “Naturalite” or “Ultra-Violite” sun glasses, 
the representation, direct or implied, that they eliminate 96 percent 
of infrared rays, or any amount thereof greater than actually 
eliminated. (1-20648, Mar. 4, 1949.) 

7816. Fire Extinguishers—Safety and History—Merlite Industries, 
Inc., a New York corporation, with its principal place of business 
located in New York, N. Y., advertiser-vendors, engaged in the busi- 
ness of offering for sale and selling in commerce, fire extinguishers 
containing methyl bromide, entered into an agreement, in connection 
with the offering for sale, sale, and distribution thereof, to cease and 
desist from representing, directly or by implication: 

(1) That said products are safe or harmless ; 

(2) That said products comprise a new formula or are a new 
invention. (1-20883, Mar. 9, 1949.) 

7817. Imitation Grape Concentrate—Nature of Product—The Grapette 
Co., Inc., an Arkansas corporation, with its principal office and place 
of business located in Camden, Ark., and B. T. Fooks and L. W. Bower, 
individuals and officers of said corporation, advertiser-vendors, and 
Clair W. Bryan, an individual trading as Bryan & Bryan, advertising 
agency, with his principal place of business located in Shreveport, La., 
engaged in the business of offering for sale and selling a concentrate 
which is used by bottling plants in various States in manufacturing a 
beverage designated “Grapette,” entered into an agreement, in con- 
nection with the dissemination of advertising relating to that product, 
to cease and desist from: 

Using, or authorizing the use by others, of the name “Grapette,” or 
of the words “grape” or “grape flavor” or words of similar import and 
meaning, to designate or describe said product, except and unless 
clear and adequate notice be given that the product is an indialtigh 
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grape beverage, or from representing in any other manner that the 
flavor or color of Grapette is derived chiefly from the natural juice 
or fruit of the grape. (1-22000, Mar. 9, 1949.) 

7818. Rat Poison—Qualities, Properties, or Results and Government En- 
dorsement or Approval—Hysan Products Co., an Illinois corporation, 
with its principal office and place of business located in Chicago, IL, 
and Henry Brownstein, Harry Brownstein, and B. R. Brownstein, in- 
dividuals and officers of said corporation, engaged in the business of 
offering for sale and selling a poison for the Norway, or brown, rat, 
designated “Hysan Antu Rat Killer,” in interstate commerce, entered 
into an agreement, in connection with the offering for sale, sale and 
distribution thereof, to cease and desist. from disseminating any ad- 
vertisement in regard thereto which represents directly or by implica- 
tion that: 

(a) This product is a sure method of getting rid of rats 3 

(6) The United States Government, or any department, branch or 
agency thereof, has approved, endorsed, or recommended this product; 

(¢) Rats which consume this product go outside to die; or 

(dz) As small amounts as one nibble or one lick of this product 
constitute a lethal dose. 

Hysan Products Co., Henry Brownstein, Harry Brownstein, and 
B. R. Brownstein further agreed that they, and each of them, will limit 
their claims of effectiveness for the said product to the brown, or 
Norway, rat. (1-20669, Mar. 9, 1949.) 

7819. Men’s Trousers—Composition.—Philmor Clothes, Inc., a New 
York corporation, with its principal place of business located in 
New York, N. Y., and Philip Rosenbaum and Philip Kozinn, president 
and secretary-treasurer, engaged in the business of manufacturing, 
selling, and distributing men’s trousers, in interstate commerce, 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from representing 
directly or by implication, that men’s trousers composed of a mixture 
of wool and viscose rayon are all wool; and that in connection with 
the manufacturing for introduction into commerce, the introduction 
into commerce, sale, transportation, or distribution in commerce, as 
defined by the said Wool Products Labeling Act, of wool products as 
such products are defined thereby, they, and each of them, will forth- 
with cease and desist from failing to affix to such wool products a 
stamp, tag, label or other means of identification, or a substitute there- 
for, as provided by said act, showing (a) the percentage of the total 
fiber weight of. the wool product, exclusive of ornamentation not 
exceeding 5 per centum of said total fiber weight, of (1) wool, (2) 
reprocessed wool, (3) reused wool, (4) each fiber other than wool where 
said percentage by weight of such fiber is 5 per centum or more, and © 
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(5) the aggregate of all other fibers; (b) the maximum percentage 
of the total weight of the wool product of nonfibrous loading, filling, 
or adulterating matter; (c) the percentages in words and figures 
plainly legible by weight of the wool contents of such wool product 
where said wool product contains a fiber other than wool; (d) the 
name of the manufacturer of the wool product, or the manufacturer’s 
registered identification number, or the name of one or more persons 
subject to section 3 of said act with respect to such wool product; 

Philmor Clothes, Inc., Philip Rosenbaum, and Philip Kozinn 
further agreed that they will hereafter fully comply with the provi- 
sions of the Wool Products Labeling Act of 1939 and the rules and 
regulations promulgated pursuant thereto. (1-20425, Mar. 14, 1949.) 

7820. Asthma Preparation—Qualities, Properties or Results.—The 
Columbus Chemical Corp., an Ohio corporation, with its principal 
place of business located in Columbus, Ohio, advertiser-vendor, 
engaged in the business of offering for sale and selling a product 
designated Po-Tas-A-Fras, entered into an agreement, in connection 
with the dissemination of advertising relating to that product, to cease 
and desist from representing directly or by implication: 

(a) That the product is a remedy or cure for asthma or provides 
relief from the symptoms thereof other than such relief as it may afford 
through reducing the frequency of paroxysms and in aiding the 
thinning of mucous or phlegm ; ‘ 

(b) That the product has any beneficial effect on hayfever or its 
symptoms} . 

(c) That the product (1) has any beneficial effect on the basic cause 
of any condition (2) acts through the blood (3) helps to eliminate 
body poisons or to build up body tolerance or to desensitize the system. 
(1-19227, Mar. 14, 1949.) 

4821. Automobile Tires—Composition, Quality and Prices.—Sidney 
Katz, an individual trading as Dewco Tire Service Co., with his prin- 
cipal place of business located in Philadelphia, Pa., advertiser-vendor, 
engaged in the business of offering for sale and selling automobile tires, 
in interstate commerce, entered into an agreement, in connection with 
the offering for sale, sale, and distribution thereof, to cease and desist 
from: 

(a) Representing, through the use of such phrases as “latest com- 
pound,” “top-compound,” or by any other means, that the natural 
rubber content of tires is the latest or maximum content permitted 
when such is not the fact ; 

(6) Representing fictitious prices as the regular or established prices 
of tires. (1-21008, Mar. 18, 1949.) 

7822, Courses of Study in Repairing Typewriters, Clocks, Etc.—Scien- 
tific or Relevant Facts, Results, Opportunities, Earnings, Ete—R. Allen 
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Richards, Jr., an individual formerly trading as Houston Typewriter 
Repair Service, Electronic Supply Co., Houston Chronometer and 
Watch Co., and Houston Clock Shop, with his principal place of busi- 
ness located in Houston, Tex., and Richard C, Smalley and Willis W. 
Dent, copartners, trading as Houston Typewriter Repair Service, 
Electronic Supply Co., Houston Chronometer and Watch Co., and 
Houston Clock Shop, with their principal place of business located in 
Houston, Tex., engaged in the business of offering for sale and selling 
courses of study in the repairing of typewriters, electric clocks, clocks 
and watches, in interstate business, entered into an agreement, in con- 
nection with the offering for sale, sale, and distribution thereof, to cease 
and desist from: 5 

(a) Representing that typewriters, electric clocks, clocks and 
watches are simple devices, the repair of which is easily understood ; 

(6) Representing that those completing the courses of study are 
qualified to repair all kinds of typewriters, electric clocks, clocks or 
watches; 

(¢c) Representing that those completing the courses of study are 
qualified to establish their own independent businesses in the repairing 
of typewriters, electric clocks, clocks, or watches; 

(d) Representing any specified sum of money as possible earnings 
for any stated period which is not a true representation of the net 
earnings which have been made for such stated period of time by a 
substantial number of their students in the ordinary course of busi- 
ness under normal conditions and circumstances; 

(e) Issuing and placing in the hands of persons subscribing to or 
completing courses of study in the repairing of typewriters, electric 
clocks, clocks or watches, letters of merit which have or may have the 
capacity to mislead the public into the belief that the person named 
therein has served an apprenticeship or done practical work for any 
of the enterprises named, successfully or satisfactorily completed a 
course of study, passed with high grade a prescribed examination in 
the repairing of typewriters, electric clocks, clocks, or watches, or is 
qualified in either of such trades, when such are not the facts. 
(1-20431, Mar. 18, 1949.) 

7823. Automobile Radiator Repairing Compound—Composition, Quali- 
ties, Properties or Results, Success, Use or Standing, Ete—Westco Prod- 
ucts, Inc., an Iowa corporation, with its principal office and place of 
business located in Fort Des Moines, Iowa, and Morris Feintech, an 
individual trading as the Silver Seal Co., with his office and place of 
business located in Des Moines, Iowa, advertiser-vendors, engaged in 
the business of offering for sale and selling a compound used for the 
purpose of sealing leaks in automobile radiators, designated “Silver 
Seal Radiator Solder,” in interstate commerce, entered into ar agree- 
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ment, in connection with the offering for sale, sale, and distribution 
thereof, to cease and desist from: 5 

(a) The use in the trade name of the phrase “Silver Seal,” as applied 
to said product, unless it is clearly explained that it contains no silver ; 

(0) Representing, by the use of the word “solder” as a part of the. 
trade name for this product, or otherwise, that it contains a substantial 
amount of metal or alloy of metals; unless, if the word “solder” be 
used, clear and adequate notice be given that the effectiveness of the 
product depends principally upon its vegetable fiber content ; 

(c) Representing that this product has the “greatest metal content,” 
or that it effects a metallic seal; 

(d) Representing that the use of this product results in permanently 
sealing a leak, crack, or crevice ; 

(e) Representing that a seal resulting from the use of this product 
is not affected by draining an automobile radiator so repaired ; or 

(f) Representing that millions of cans of this product are sold 
annually, or from otherwise exaggerating the sales of this product. 
(1-20706, Mar. 18, 1949.) 

7824. Drug Preparations and Novelty Merchandise—Therapeutic Prop- 
erties, Lottery Devices and Composition— Abraham Greenburg, Harold 
Greenburg, and Arthur Greenburg, copartners trading as Reliable 
Jobbing House and Reliable Jobbers, with their principal place of 
business located in Chicago, Ill., advertiser-vendors, engaged in the 
business of offering for sale and selling various drug preparations, 
and novelty merchandise,“entered into an agreement, in connection 
with the dissemination of advertising relating to those products, to 
cease and desist from representing, directly or by implication: 

(a) That Wheat Germ Oil Capsules relieve or overcome fatigue or 
a run-down feeling, or, through designating vitamin E as “the sex 
vitamin” or in any other manner that the product has any recognized 
effect in connection with the sexual activities of man; 

(6) That the chocolate laxative “dreamlax” regulates the bowels; 

(c) That White Pine Cough Syrup is a “remedy” or cure for coughs, 
colds, hoarseness, sort throat, bronchitis, or other affections of the 
throat or lungs due to colds; 

(d) That Mentho-Vapor Salve is a remedy or cure for colds, con- 
gestions, sore throat, catarrh, or hay fever ; 

(e) That Universal Liniment relieves the pain incident to inflam- 
mation or sprains or relieves lameness or stiffness of the joints; 

(7) That Ucco Salve is an excellent or good application for wounds 
or chest colds; 

(7) That First-Aid Ointment is an excellent or good application 
for carbuncles, sores, or boils. 
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further agreed that they, and each of them, will forthwith cease and 
desist from: 

Selling or distributing in commerce, as “ecommerce” is defined in the . 
Federal Trade Commission Act, punchboards, push cards, or other 
lottery devices which are to be used or may be used in the sale or 
distribution of merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme. 

Abraham Greenburg, Harold Greenburg, and Arthur Greenburg 
further agreed that they, and each of them, will forthwith cease and 
desist from: 

(i) Representing that billfolds, key cases, coin holders, and similar 
products manufactured from leather or material other than the skin 
of the ostrich is derived from the skin of such birds; 

(¢) Marking billfolds, key cases, coin holders, and similar products 
manufactured from split leather or material other than the skin of the 
ostrich which are destined for sale, or sold, across State lines with the 
word, “Ostrich”; or from marking or labeling such goods as “genuine 
leather.” 

Abraham Greenburg, Harold Greenburg, and Arthur Greenburg 
further agreed that in their advertising of billfolds, key cases, and 
similar items made of or containing so-called split leather, and in the 
labeling or stamping of such products, they, and each of them, will 
disclose clearly that the leather is split or cut from the underside of 
the hide and is not top grain leather, as for example: “Split Cowhide.” 
(1-16620, Mar. 18, 1949.) 

7825. Sun-Glass Lenses—Manufacture Tests, Qualities, Government Spec- 
ifications—Comptone Co., a New York corporation, with its office 
and principal place of business located in New York, N. Y., advertiser- 
vendors, engaged in the business of offering for sale, and selling, in 
commerce, sunglasses containing glass lenses and sold by it under the 
trade name “Oculens,” entered into an agreement, in connection with 
the dissemination of advertising relating to those products to cease 
and desist : 

(a) From using in connection therewith the terms “ground,” “pol- 
ished,” or “ground and polished” as descriptive thereof, or of any 
sunglass lenses of which both optical surfaces have not first been 
completely removed by an abrasive to eliminate surface imperfections 
and to obtain the desired form for the lenses and then polished so 
as to produce an optical finish which is free from visible surface de- 
fects such as scratches, waves, and greyness, but not from using said 
terms as descriptive of the plate glass from which its said lenses are 
made: Provided, That is it plainly disclosed in immediate conjunction 
therewith that such ground and polished plate glass was thereafter 
thermally curved ; 
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(2) From representing that said sunglasses exceed the physical tests 
required in specification No. CS78-39, Bureau of Standards, United 
- States Department of Commerce, for ground and polished lenses or 
that Oculens sunglasses exceed the optometric standards required in 
specification No. CS78-39, Bureau of Standards, United States De- 
partment of Commerce for ground and polished lenses or in any man- 
ner representing that such sunglasses are superior to sunglasses 
containing lenses individually ground and polished to final form; 

(c) From representing by the use of such claims as “Allows only 
the cool rays to enter the eyes by absorbing infrared heat rays” that 
said sunglasses eliminate or absorb all of the ultraviolet and infrared 
rays or that they eliminate or absorb any greater amount of ultra- 
violet or infrared rays than are actually absorbed or eliminated ; 

(d) From representing in any manner that said sunglasses repro- 
duce color values faithfully ; 

(e) From representing that said sunglasses are of any value in 
the relief of eyestrain caused by hay fever or other allergies. 

(7) That said sunglass lenses conform to or comply with any speci- 
fication of the Bureau of Standards of the United States Department 
of Commerce not adopted for and applicable to sunglass lenses manu- 
factured by said process. (1-20574, Mar. 21, 1949.) 

7826. Sleeping Bags and Robes—Composition, Source and Quality.— 
Woods Manufacturing Co., Ltd., a Canadian corporation, with princi- 
pal office in Montreal, Canada, and branch office and factory at Og- 
densburg, N. Y., advertiser-vendors, engaged in offering for sale and 
selling in commerce, sleeping bags and sleeping robes, entered into 
an agreement, in connection with the offering for sale and selling in 
commerce, to cease and desist from: 

1. Use of the words “Eider” or “Kiderdown” to designate or de- 
scribe the filler content of its products; 

2. Representing that the filler content of its products is composed 
of down from wild waterfowl; and 

3. Use of the word “Arctic” as applied to or descriptive of water- 
fowl or down from waterfowl not having said habitat, it being under- 
stood that this does not preclude the use of the phrase “Arctic Brand.” 

Woods Manufacturing Co., Ltd., further agreed that this stipula- 
tion is a substitute for, and in leu of, stipulation No. 2827, approved 
and accepted by the Commission on May 23, 1940, which said stipula- 
tion has been rescinded. (1-13942, Mar. 23, 1949.) 

7827.1 Drug and Vitamin Preparations—Qualities, Scientific and Rele- 
vant Facts.—The Nix Cosmetics Co., a Tennessee corporation, with its 
principal place of business located in Memphis, Tenn., Paul Edwards, 
an individual and president and treasurer of the Nix Cosmetics Co., 


1 Supplemental. 


STIPULATIONS 893 


and Carl W. Schaefer, an individual and vice president and secretary 
of said corporation, advertiser-vendors, engaged in the business of 
offering for sale and selling a drug preparation designated “Nix Bleach 
Liquid,” also called “Nix Liquid Bleach,” “Nix Liquid,” and “Nix Lo- 
tion,” and a vitamin preparation designated “Nix Hair Vita Tablets,” 
also called “Nix Vitamins,” entered into an agreement, in connection 
with the dissemination of advertising relating to those products, to 
cease and desist from representing directly or by implication: 

(1) Nix Bleach Liquid: That Nix Bleach Liquid dries up or other- 
wise corrects or relieves pimples or loosens blackheads; 

(2) Nix Hair Vita Tablets: Through the use of the phrase “Anti- 
Gray Hair Vitamin” as descriptive of Nix Hair Vita Tablets, or in any 
other manner or by any other means or device, that the said Nix Hair 
Vita Tablets will prevent or end gray hair or restore the original natu- 
ral color to the hair; 

(3) That restoration of the natural color of a head of hair has been 
effected in 80 percent or any other definitely stated percentage of those 
to whom calcium pantothenate, the principal ingredient of Nix Hair 
Vita Tablets, was administered in tests; 

(4) That it has been established that 80 percent or any other defi- 
nitely stated percentage of those administered calcium pantothenate, 
the principal ingredient of Nix Hair Vita Tablets, have had the natural 
color of their hair restored; 

(5) That Nix Hair Vita Tablets prevent or stop the hair from be- 
coming gray; 

(6) That Nix Hair Vita Tablets restore the natural color to the hair. 

-The corporation further agreed that supplemental stipulation No. 
03233 approved and accepted by the Commission on September 1, 1944, 
be and the same hereby is, rescinded. 

The corporation also further agreed that this stipulation is supple- 
mental to stipulation No. 02688 and No. 02772 executed by P. Edwards, 
an individual trading as the Nix Cosmetics Co., approved and accepted 
by the Federal Trade Commission on December 9, 1940,? and April 8, 
1941,? respectively, which stipulations remain in full force and effect. 
(1-16189, Mar. 23, 1949.) 

7828. Punch Boards and Novelty Merchandise—Lottery Schemes.—Peter 
M. Jacoy, an individual trading as Peter M. Jacoy Co., with his princi- 
pal place of business located in Spokane, Wash., vendor-advertiser, 
engaged in the sale and distribution of novelty merchandise, punch- 
boards, cigarette boards, etc., in interstate commerce, in competition 
with other individuals and with partnerships and corporations like- 
wise engaged, entered into an agreement, in connection with the offer- 
ing for sale, sale, and distribution thereof, to cease and desist from: 
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(1) Selling or distributing novelty merchandise or any other mer- 
chandise so packed or assembled that sales of such novelty merchandise 
or other merchandise to the public are made or may be made by means 
of a game of chance, gift enterprise, or lottery scheme; 

(2) Supplying to or placing in the hands of others, punchboards or 
other lottery devices, either with assortments of novelty merchandise 
or other merchandise, which said punchboards or other lottery devices 
are to be used or may be used in selling or distributing said novelty 
merchandise or other merchandise to the public; 

(8) Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

Peter M. Jacoy further agreed that he will forthwith cease and de- 
sist from: f 
Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, punchboards, push cards, or other lot- 
tery devices which are to be used or may be used in the sale or distribu- 
tion of merchandise to the public by means of a game of chance, gift 
enterprise, or lottery scheme. (1-21591, Mar. 30, 1949.) 

7899, Rammed Earth Construction Booklet—Failing to Reveal Material 
Facts and Misrepresenting Costs—George W. Pearce & Son, Ine., a Mas- 
sachusetts corporation, with its principal place of business located in 
Peabody, Mass., and George W. Pearce, whose principal place of busi- 
ness is also in Peabody, Mass., engaged in the business of offering for 
sale and selling a book or publication entitled, “A Six-Room House 
$2,800 Complete,” in interstate commerce, entered into an agreement, 
in connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from : 

(1) Disseminating any advertisement in regard to such book or 
publication which does not clearly disclose in a conspicuous manner— 

(a) That the plans and specifications therein set forth call for the 
rammed earth method of construction ; and ’ 

(b) That the building codes of numerous cities in the United States 
do not provide for the rammed earth method of construction ; 

(2) Use, in advertisements relating to such book or publication, of 
statements such as “can be had anywhere in the United States” or 
other statements which may convey the erroneous impression that the 
houses described in such book or publication may be constructed in 
any locality, regardless of building code restrictions. 

(3 ) Representing, directly or by implication that the six-room house 
described in such book or publication can be constructed at a cost of 
$2,800, or any amount less than the actual combined labor and material 
cost thereof. (1-20745, Mar. 30, 1949.): 

7 830. Hearing Aid—Scientific Facts.—C. L. Hofmann Corp., a Penn- 
sylvania corporation, with its principal place of business in Pitts- 
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burgh, Pa., and Clara L. Hofmann and James Roberts, officers of said 
corporation, engaged in the business of offering for sale and selling’ 
a device known as “Duratron,” a hearing aid, entered into an agree- 
ment, in connection with the dissemination of advertising relating 
to that product, to cease and desist from representing directly or 
indirectly through use of the words “radar-activated sound,” or other- 
wise, that there is any similarity between the “Duratron” hearing aid 
and radar, or that the “Duratron” hearing aid utilizes any of the 
scientific principles involved in radar. (1-20924, Apr. 4, 1949.) 

7831. Baby Chicks—Productivity and Conditions—Scott W. Hayes, an 
individual, trading as S. W. Hayes Hatcheries, with his principal office 
and place of business located in Bloomington, Tll., engaged in the 
business of offering for sale and selling baby chicks, in interstate 
commerce, entered into an agreement, in connection with the offer- 
ing for sale, sale, and distribution thereof, to cease and desist from 
representing, directly or by implication: 

(a) That the baby chicks sold by him are hatched from eggs from 
flocks with egg record production up to 355 eggs per hen, or any other 
number of eggs greater than the actual production of such flocks, or, 

(6) That extra chicks are included with any shipments of baby 
chicks unless he clearly explains with which shipments such extra’ 
chicks are included. (1-20933, Apr. 8, 1949.) 

7832. Food Supplement—Private Business as Institute—Nutritional 
Institute, a California corporation, with its principal office and place 
of business located in Santa Monica, Calif., and Rudy J. Somerset. 
and Bessie D. MacNeil, as copartners, and officers and directors of 
said corporation, engaged in the business of offering for sale and sell- 
ing a food supplement designated “Biogen,” entered into an agree- 
ment, in connection with the offering for sale, sale, and distribution 
thereof, to cease and desist from: 

Using the word “Institute” as a part of their trade or corporate 
name, or from otherwise representing, directly or by implication, that 
Nutritional Institute is other than a corporation engaged in offering 
for sale and selling “Biogen” for profit. (1-21448, Apr. 8, 1949.) 

7833. Punch Boards and Novelty Merchandise—Lottery Schemes.— 
Stephen H. Brooks, an individual trading as Empire Products Co., 
with his place of business located in Spokane, Wash., engaged in the 
sale and distribution of novelty marchandise, punchboards, cigarette 
boards, etc., in competition with other individuals and with part- 
nerships and corporations likewise engaged, entered into an agree- 
ment, in connection with the offering for sale, sale, and distribution 
thereof, to cease and desist from: 

(1) Selling or distributing novelty merchandise or any other mer- 
chandise so packed or assembled that sales of such novelty merchan- 
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dise or other merchandise to the public are made or may be made by 
‘means of a game of chance, gift enterprise, or lottery scheme ; 

(2) Supplying to or placing in the hands of others, punchboards or 
other lottery devices, either with assortments of novelty merchandise 
or other merchandise, which said punchboards or other lottery devices 
are to be used or may be used in selling or distributing said novelty 
merchandise or other merchandise to the public; 

(3) Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

Stephen H. Brooks further agreed that he will forthwith cease and 
desist from : 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, punchboards, push cards, or other 
lottery devices which are to be used or may be used in the sale or dis- 
tribution of merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme. (1-21590, Apr. 19, 1949.) 

7834, Pen—Leakproof Qualities——Eversharp, Inc., a Delaware corpo- 
ration, with its principal office and place of business located in Chi- 
cago, Ill., advertiser-vendor, engaged in the business of offering for 
sale and selling in commerce, a pen designated the “Eversharp CA 
Pen,” entered into an agreement, in connection with the offering for 
sale, sale and distribution thereof, to cease and desist from represent- 
ing that the said pen cannot leak or that it will not leak. (1-20877, 
Apr. 20, 1949.) 

7835. Pamphlet of Book Publishers—Source, History, Quality, Size and 
Value.—Rosalyn Lebow, an individual trading as Adar Nissan Asso- 
ciates, with her place of business located in New York, N. Y., adver- 
tiser-vendor, engaged in the business of offering for sale and selling, 
in commerce, a list. of book publishers which she has designated “Di- 
rectory of Publishers,” and sometimes “Directory of United States 
Book Publishers,” entered into an agreement, in connection with the 
offering for sale, sale, and distribution thereof, to cease and desist, 
with respect thereto, from: 

(a) Failing to disclose the true and original title of such publica- 
tion in all advertising ; 

(b) Removing the original title or other information indicating the 
origin, nature, or source of the publication, or from representing in 
any manner, in or on the publication, or in advertisements, that it is 
published by any one other than H. W. Wilson Co. ; ' 

(c) Representing that this publication is a new, original, or com- 
plete directory of book publishers of the United States; or 

(d) By referring to this pamphlet as a “voiume,” by placing a $10 
value on it, or otherwise exaggerating the size, quality, or value of 
the said publication. (1-21753, Apr. 25, 1949.) 
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7836. Hypnotism Booklet—“Institute,” Nature and Results.—Melvin 
Schwartz, an individual trading as Melvin Powers and as Powers 
Institute of Hypnotism, with his principal place of business located 
in Los Angeles, Calif., advertiser -vendor, engaged in the business of 
offering for sale and selling a booklet or Sh aeaiton designated “Hyp- 
notism sitaxhalods’ "in interstate commerce, entered into an agreement, 
in connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from: 

(1) Using the word “Institute” as a part of or in connection with 
his trade name; or using the word “Institute” in any manner which 
connotes that he Sere conducted by him is for the promotion of 
learning, such as philosophy, art, or science, or has the equipment and 
ange of an institute; 

(2) Representing, directly or inferentially, that said booklet or 
publication is a hoses study course of instruction ; 

(3) Representing, directly or inferentially, that persons reading 
or studying such booklet or publication will thereby become proficient 
in hypnotism or self-hypnosis, be enabled to overcome excessive smok- 
ing, drinking, nail biting, nervousness, insomnia, stuttering, inferiority 
complexes, or stage fright or acquire an improved memory. (1-21763, 
Apr. 26, 1949.) 

7837. Hair-Removing Preparation—Safety Results and Composition.— 
Letitia A. Newport, an individual trading as Plasteek Manufacturing 
Co., with her principal place of business located in Los Angeles, Calif., 
advertiser-vendor, engaged in the business of offering for sale and 
selling a cosmetic preparation designated as “Plasteek,” entered into 
an agrement, in connection with the dissemination of advertising re- 
Jating to that product, to cease and desist from representing, directly 
or by implication: 

(1) That said preparation removes hair without irritation; 

(2) That, when hair is removed by the use of said preparation, hair 
regrowth will not occur ; 

(3) That said preparation leaves the skin soft, smooth, or alluring; 

(4) That said preparation is essentially a vegetable product. 
(1-19232, Apr. 26, 1949.) 

7838.1 Medicinal Preparations—Therapeutic Qualities and Failing To 
Reveal Danger in Use.—Albert G. Groblewski & Co., a Pennsylvania 
corporation, with its principal place of business located in Plymouth, 
Pa., advertiser-vendor, is engaged in the business of offering for sale 
and selling medicinal preparations, including “Groblewski’s Head- 
ache Powders,” ‘“Nervoteine,” “Groblewski’s Preparation C,” and 
“Oohotin.” 

Albert G. Groblewski & Co. entered into an agreement to cease and 
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desist from disseminating any advertisement for the preparation 
now designated “Oohotin” which fails clearly to reveal: 

(a) That “Oohotin” should not be used if there is discharge from 
the ear or if the eardrum is punctured or perforated. 

Albert G. Groblewski & Co. also agreed to cease and desist from 
disseminating any advertisement for the preparations now designated 
“Groblewski’s Headache Powders,” “Nervoteine,” or “Groblewski’s 
Preparation C” which fail clearly to reveal: 

(b)* That the use of “Groblewski’s Headache Powders” may cause 
collapse and/or that repeated doses thereof may cause dependence 
upon the drug; that not to exceed two powders should be taken within 
24 hours; that if conditions persist or recur frequently a physician 
should be consulted; and that the preparation should not be given to 
children ; 
 (¢) That the frequent or continued use of “Nervoteine” may result 
in mental derangement and/or cause a rash or skin eruptions; and 
that said preparation should not be used continuously or in excess of 
the dosage indicated in the directions for the use thereof; 

(d) That the frequent or continued use of “Groblewski’s Prepara- 
tion C” may result in mental derangement and/or cause a rash or skin 
eruptions; that not more than three doses thereof should be taken in 
any 24-hour period; and that if pain persists or recurs frequently a 
physician should be consulted : 

Provided, however, That if the directions for the use of each of 
said preparations, whether appearing on the label, in the labeling, or 
in both label and labeling, contain adequate and specific warnings of 
its potential danger to health as aforesaid, said advertisement need 
contain only the cautionary statement : “Caution, Use only as directed.” 

The corporation further agreed that this stipulation is a substitute 
for, and in lieu of, stipulation No. 3684, approved and accepted by the 
Federal Trade Commission on July 5, 1943 ? which stipulation is hereby 

rescinded. (1-17814, Apr. 25, 1949.) 

7839. Dog Food—Composition—Daniel Pearlstein, an individual, 
trading as Re-Dan Packing Co., with his principal place of business 
located in Ozone Park, New York, N. Y., advertiser-vendor, engaged 
in the business of offering for sale and selling a dog food designated 
“Cadet Dog Food,” entered into an agreement, in connection with the 
dissemination of advertising relating to that product, to cease and 
desist from representing directly or by implication that such com- 
modity is a meat product or that it contains meat: Provided, however, 
That this agreement shall not preclude representations that Cadet Dog 
Food contains meat byproducts. (1-21724, Apr. 29, 1949.) 

7840. Athletic Equipment and Supplies—Prices.—Harry Feingold and 
David Baraban, copartners, trading under the name of Brooklyn 
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Athletic Supply Co., with their principal office and place of business 
located in Brooklyn, N. Y., and Barry Athletic Outfitters, Inc., a 
New York corporation, with its principal office and place of business 
located in Brooklyn, N. Y., and Harry Feingold and David Baraban, 
individuals and officers of said corporation, who exercise control of 
said corporation, are engaged in offering for sale, and selling in com- 
merce, athletic equipment and supplies by mail order, entered into an 
agreement, in connection with the sale and distribution thereof, to 
cease and desist from listing as a price a figure substantially in excess 
of the figure at which said equipment and supplies is customarily and 
usually retailed to the public, or otherwise misrepresenting or exag- 
gerating the retail value of said merchandise. 

Barry Athletic Outfitters, Inc., and Harry Feingold and David 
Baraban, as individuals, and as officers of said corporation further 
agreed, in connection with the sale, offering for sale, and distribution 
of said athletic equipment and supplies, to cease and desist from: 

(a) Listing as a price a figure substantially in excess of the figure 
at which said equipment and supplies are customarily and usually 
retailed to the public, or otherwise misrepresenting the retail value 
of said merchandise. 

(6) Listing, designating, or describing as a wholesale price a figure 
substantially in excess of the figure at which said merchandise is cus-. 
tomarily and usually wholesaled or otherwise misrepresenting or 
exaggerating the wholesale value of said merchandise. (1-20746, 
May 3, 1949.) 

7841. Jewelry—Nature and Quality—Pakula & Co., an Illinois cor- 
poration with its principal office and place of business located in Chi- 
cago, Ill., engaged in the wholesale jewelry business, offering for sale 
and selling in commerce, various articles of jewelry, entered into an 
agreement, in connection with the offering for sale, sale and distribu- 
tion thereof, to cease and desist from using the words “birthstone,” 
“emerald,” “ruby,” “sapphire,” “golden sapphire,” “amethyst,” “zir- 
con, “rose Zircon, “garnet,” or any other word or term indicating 
or implying genuine or natural stone to designate, describe, or refer 
to an article of jewelry when such article of jewelry is not genuine or 
natural stone. (1-20846, May 3, 1949.) 

7842. Powdered Hand Soap—Slack-Filling of Containers—Larkin Soap 
Co., Inc., a New Jersey corporation with its principal office and place 
of business located in Teaneck, N. J., and Earnest A. Harrell, presi- 
dent of the corporation and maintaining supervision, domination, and 
control over its affairs, advertiser-vendors, engaged in the business 
of offering for sale and selling, among other products, a powdered 
hand soap designated “Youse Hand Soap,” in interstate commerce, 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from: 
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(1) Offering for sale or selling said product in a container or carton 
which is substantially larger in size or capacity than is required for 
packaging the quantity of the product contained therein ; 

(2) Representing in any manner that the quantity of the product 
in a carton or container is in excess of or greater than the quantity 
actually contained therein. (1-21633, May 3, 1949.) 

7843. Cosmetic Preparations—Qualities and Tests—Robert G. Mattox, 
an individual trading as Mattox Laboratories, with his principal place 
of business located in Hollywood, Calif., advertiser-vendor, engaged 
in the business of offering for sale and selling various cosmetic prepa- 
rations including preparations designated as “Mattox Derma Pack” 
and “Mattox Pomade,” entered into an agreement, in connection with 
the dissemination of advertising relating to those products to cease 
and desist from representing, directly or by implication : 

(1) That the cosmetic preparation now designated “Mattox Derma 
Pack,” or any other preparation of substantially the same composition 
or possessing substantially the same properties, whether sold under 
that name or any other name: 

(a) Will curb blackheads or act as a deterrent to blackheads; 

(6) Will refine the pores of the skin; or 

(c) Has any special properties for the removal of dead skin cells; 

(2) That the cosmetic preparation now designated “Mattox Po- 
made,” or any other preparation of substantially the same composition 
or possessing substantially the same properties, whether sold under 
that name or any other name: 

(a) Is an effective dandruff remover: 

(3) By statements such as “Tested and approved by Beauty Re- 
search Affiliates” or otherwise, that his products or any thereof, have 
been tested or approved by an independent and impartial authority, 
unless. or until such shall be the fact. (1-19211, May 3, 1949.) 

7844. Motor Oil Additive—Qualities and Results—Hobb Swetnam Co., 
Inc., a Texas corporation, with its principal place of business located 
in Wichita Falls, Tex., and Shafter C. McAdams, Sr., president; 
Shafter C. McAdams, Jr., secretary and treasurer; and William J. 
McAdams, vice president of said corporation, and sole stockholders, 
engaged in the business of offering for sale, selling, and distributing 
a motor-oil additive designated “Tune-O-Lene,” entered into an agree- 
ment, in connection with the offering for sale, sale, and distribution 
theerof, to cease and desist from representing directly or by 
implication : 

(a) That the addition of Tune-O-Lene to the motor oil of auto- 
mobile or other internal-combustion engines reduces friction by as 
much as 50 percent or has any meastrable effect in reducing engine 
friction ; 
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(6) That the addition of Tune-O-Lene to the motor oil of auto- 
mobile or other internal-combustion engines “eliminates” carbon, re- 
moves carbon deposits or prevents the formation of carbon deposits. 
(1-21533, May 3, 1949.) 

7845. Children’s Clothing—Unique Sizing Methods.—Hi-Line Co., Inc., 
a New York corporation, with its principal place of business located 
in New York, N. Y., advertiser-vendor, engaged in the business of 
offering for sale and selling children’s clothing in interstate com- 
merce, entered into an agreement, in connection with the offering for 
sale, sale, and distribution thereof, to cease and desist from: 

(a) Using the phrase “W. H. W. produced solely by Hi-Line” or 
any similar phrase in such manner as to represent directly or by impli- 
cation that Hi-Line Co., Inc., is the only concern using the method of 
sizing garments which is based upon proportioned weight, height, and 
waist measurements ; 

(6) Using the statement “W. H. W. is the only method of measuring 
that guarantees correctly graded sizes in children’s wear,” and from 
otherwise representing directly or by implication that no other con- 
cern making children’s wear uses a method of sizing which can as 
effectively assure correctly graded sizes; 

(c) Representing directly or by implication that Hi-Line Co., Inc., 
originated the system of sizing garments based upon proportioned 
weight, height, and waist measurements, and from representing di- 
rectly or by implication that any other concern which uses such system 
is infringing on a trade-mark or copyright of Hi-Line Co., Inc. 
(1-20672, May 4, 1949.) 

7846. Asthma Drug Preparation—Therapeutic Properties and Doctor’s 
Supervision. Myrtle Paschall, an individual with her principal place 
of business located in Seattle, Wash., prior to September 1, 1948, 
trading individually as Paschall Laboratories and, subsequent to that 
date, engaged in promoting the business of Paschall Laboratories, 
Inc., a Washington corporation controlled and managed by her, 
engaged in the business of offering for sale and selling a drug prepara- 
tion designated as “Episcorb Inhalant,” entered into an agreement, 
in connection with the dissemination of advertising of that product 
to cease and desist from representing, directly or by implication : 

(1) That said preparation will prevent asthma, is a cure or remedy 
for asthma or, when used for such condition, will afford other than 
temporary relief for the paroxysms of bronchial asthma ; 

(2) That said preparation is a cure or remedy for hay fever or, 
when used for such condition, will afford other than temporary relief 
for the mucosal congestion accompanying hay fever ; 

(3) That the aforesaid business is directed or operated by Benjamin 
S. Paschall, M. D.; or that said business is directed, conducted, or 
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operated by a doctor of medicine, unless or until such business is in 
fact actually directed, conducted, or operated by a doctor of medicine. 

Myrtle Paschall further agreed that she will forthwith cease and 
desist from disseminating or causing to be disseminated any adver- 
tisement for such preparation which unwarrantedly disparages any 
competitive product or products. (1-20726, May 4, 1949.) 

7847. Sewing Machines—Reconditioning and Guarantees.—Irving Ep- 
stein, Sam Epstein, and Rita Epstein, copartners trading as Modern 
Sewing Machine Co., with their principal office and place of business 
located in Brooklyn, N. Y., engaged in the business of offering for 
sale and selling in commerce, sewing machines, among them rebuilt 
Singer sewing machines, entered into an agreement, in connection with 
the offering for sale, sale, and distribution thereof, to cease and desist 
from: ; 

(a) Representing through use of the words “Factory rebuilt” in 
connection with the word “Singer” or in any other manner that said 
sewing machines are rebuilt by or at the factory of the original 

‘manufacturer ; ) 

(b) Representing that said sewing machines are guaranteed with- 
out clearly disclosing the exact nature and terms of such guarantee. 
(1-20878, May 13, 1949.) 

7848.1 “Sun Lamps”—Therapeutic Properties, Scientific and Relevant 
Facts, Safety, Endorsements, Ete—Hanovia Chemical & Manufacturing 
Co., a New Jersey corporation with its principal place of business 
in Newark, N. J., advertiser-vendors, engaged in the manufacture, sale, 
and distribution in commerce, of therapeutic equipment and quartz 
ware, in competition with other corporations and with individuals and 

‘concerns likewise engaged, entered into an agreement, in connection 
with the sale and distribution thereof, to cease and desist from repre- 
senting, directly or by implication : 

(a) That said lamps or others of like construction are “sun lamps”; 
or otherwise, by statement or inference, that their rays closely resemble 
or are equal or equivalent to those of the sun in physical or therapeutic 
properties, either at an altitude high in the mountains or elsewhere; 

(6) That said lamps bring into your home the sun, the equivalent 
of pure mountain sunshine, or summer sun all the year around or at all; 
or otherwise, that by the use thereof one may enjoy all the health-giving 
benefits of sunshine or of a complete sun bath; 

(c) That the quartz burner is the only type of lamp which can hon- 
estly be called a sun lamp, or the only type which produces the healing 
and tonic qualities of ultraviolet; directly or by implication, that the 
Hanovia models for home use, because of their quartz burners or other- 
wise, produce all such healing and purportedly tonic qualities; or that 
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the Hanovia for more than 30 years has furnished the standard or now 
furnishes the standard by which ultraviolet lamps have been judged; 

(@) That only the Hanovia Alpine Sun Lamp can effectively actuate 
vitamin D; or by implication, that lamps equipped with other types of 
burners cannes do so; 

(e) That the rays aii by said lamp have energy, vitality, zest 
or pep-giving properties; tone or rejuvenate muscles, tone up the sys- 
tem generally; restore, renew, or increase strength, energy, or vigor 
either physical or mental; instil vigor or buoyancy in the body; stimu- 
late the blood-building power of the body, except such slight beneficial 
effect as the lamps may have in cases of secondary anemia; bring relief 
from strain and exhaustion; are a tonic for men of all ages, or produce 
a highly beneficial or any significant tonic effect whatsoever ; 

(7) That the use of said lamp will give the user a clear, radiant, or 
glowing skin, clear the complexion, eliminate practically all blemishes; 
build resistance against colds, free children from colds, fortify one 
against winter weather (by implication, the diseases associated with 
winter) ; enable one to feel his best throughout the entire year; or, 
without regard to the user’s physical condition, is an snstigncnsaiye 
means to enhance beauty or health; 

(g) That the use of said lamp will assure sound teeth; may be de- 
pended upon always to make strong, straight, sturdy a fine, even, 
strong teeth and robust bodies for children; free children’s teeth from 
a tendency to decay, or prevent tooth decay for expectant and nursing 
mothers; 

(h) That irradiation by said lamps builds up resistance against dis- 
ease except diseases that may be benefited by the development in the 
body of vitamin D or the lamp’s bacteriacidal action or stimulating 
effect on the outer layers of the skin; is a substantial resistance-build- 
ing factor against colds and associated children’s diseases, a very effec- 
tive means for maintaining the health of children; or will keep the 
businessman fit for his consuming and difficult tasks ; 

(2) That the use of said lamp will stabilize the nerves ; induce deeper, 
sounder, or better sleep; successfully treat difficult children of a nerv- 
ous disposition ; relieve physical or mental strain, cause better elimina- 
tion; provides health the year around for the entire family ; is a dis- 
tinct asset for the well-being of all men; has a general beneficial sys- 
temic effect; or that entire well-being is a Re: result conferred 
upon the user ; 

(7) By pene statement or otherwise, that under the recommended 
conditions of use the ultraviolet rays paca by said lamp kill germs 
and bacteria in the air or on the skin or prevent infection ; or that with- 
out exposure to sunshine one would lose his resistance against disease 
and be doomed regardless of his food intake ; 
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(%) That the rays of said lamp, or ultraviolet rays generally, will 
be an absolute safeguard against rickets; or that they have specific 
action, or any significant effect, in preventing or correcting dropped 
arches, flabby figure, or loss of hair following childbirth; 

(Z) That the use of said lamp will help convalescents more speedily 
back to health or otherwise shorten the period of convalescence, ex- 
cept in cases of disturbances of calcium and phosphorus metabolism 
which result from vitamin D deficiency ; or that its rays give “summer 
holiday benefits” at home all the year around or at all, in the sense that 
they would provide an adequate and satisfactory substitute for the 
benefits of a summer vacation; 

(m) That everyone needs said lamp if he would keep physically 
fit, that it should be in every home without regard to occupation or 
environment, that every woman can benefit from the use of its rays as 
a vitalizing factor; or that said lamp recaptures a form of natural 
energy with effects, for the user, of better appetite, steady nerves, 
restful sleep, freedom from fatigue, or other tonicity ; 

(n) Without regard to one’s physical condition, that said lamp is 
“safe:” or otherwise, by statement or implication, that it would be 
harmless for indiscriminate use by the layman; that artificially admin- 
istered sunbaths by exposure to lamps such as this would be safer than 
exposure to natural sun, or that such is the claim of medical authority ; 

(0) That the ultraviolet afforded by the use of said lamp is a “sun 
bath,” or by assertion or connotation that it is equal or equivalent to 
what is generally understood by such term or expression ; 

(p) That said lamp or any lamp of similar construction has the 
widest endorsement of the medical profession the world over or is 
endorsed by the medical profession all over the world for the conditions 
of use—unsupervised home treatment—for which it is advertised and — 
sold; 

(q) That there is only one short season of the year during which 
biologically effective amounts of ultraviolet rays are available unless 
the advertisements in which those representations are made are 
restricted in circulation to the specific portions of this country where 
there is only one season during which biologically effective amounts of 
ultraviolet are available in sunlight. 

Hanovia Chemical & Manufacturing Co. also agrees to cease and 
desist from 

(v) The use of illustrations depicting persons exposed to the rays 
of said lamps without goggles to protect their eyes; or of any represen- 
tation, pictorial or otherwise, which has or may have the capacity or 
tendency to cause the belief that such lamps may be safely used without 
injury to unshielded eyes; 

(s) Disseminating any advertisement or.trade literature pertaining 
to its ultraviolet lamps for home use which fails clearly to reveal that 
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excessive exposure to said lamp either with respect to proximity or 
length of time may result in injury to the user; that said lamp should 
not be used in the case of pellagra, lupus erythematosis, or certain 
types of eczema; and that said lamp should never be used unless 
goggles are worn to protect the eyes; Provided, however, That such 
advertisement need contain only the statement, “Caution: Use only 
as directed,” if and when the directions for use, lier ever they appear 
on the label, in the labeling, or both on the label and labeling, contain 
a warning to the above effect. 

Hanovia Chemical & Manufacturing Co. further agreed that this 
stipulation is a substitute for, and in lieu of, stipulation No. 3708, 
approved and accepted by the Commission on August 19, 1943,? whieh 
stipulation has been rescinded. (1-16192, May 16, 1949.) 

7849. Peanuts—Lottery Schemes.—John L. Keevil and Ruth Kee- 
vil, individuals trading as Believe It Or Not Peanut Co., Ardmore 
Nut Products Co., Believe It Or Not Nut Co., and Ardmore Nut Co., 
with their principal place of business located in Ardmore, Okla., 
engaged in packaging, selling, and distributing peanuts in interstate 
commerce, in competition with other individuals, and with partner- 
ships and corporations likewise engaged, entered into an agreement, 
im connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from: 

(1) Selling or distributing peanuts or any other merchandise so 
packed or assembled that sales of such peanuts or other merchandise to 
the public are made or may be made by means of a game of chance, gift 
enterprise, or lottery scheme ; 

(2) Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. (1-21184, May 
23, 1949.) 

7850. Embalming Machine—Operation, Demand and Unique Service.— 
The Turner Co., an Iowa corporation, with its principal place of 
business located in Cedar Rapids, Iowa, advertiser-vendor, engaged 
in the business of offering for sale and selling in commerce, an em- 
balming machine known as the Turner Porti-Boy Pressure Embalmer, 
entered into an agreement, in connection with the offering for sale, sale, 
and distribution thereof, to cease and desist from representing directly 
or by implication : 

(a) That the Turner Porti-Boy Pressure Embalmer reproduces the 
natural rhythmic action of the living heart, pumps fluid at auto- 
matically determined pressure, assures complete saturation or posi- 
tive fluid distribution, or prevents embalming failures ; 

(6) That a survey shows there is a two-to-one pieten ence for the 
Turner Porti-Boy Pressure Embalmer among leading funeral di- 
rectors, or any other stated preference, when in the survey upon which 
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such claim is based there was not sufficient coverage of the profession 
to establish the claimed preference as a fact. ' 

(c) That the Turner Co. is the only manufacturer of pressure 
embalming equipment that maintained a service department without 
interruption during the war. (1-21396, May 23, 1949.) 

7851. Poultry Medicine—Therapeutic Properties and Laboratory Status.— 
Fred J. Cullen, an individual trading as Cullen Laboratories, with his 
principal office and place of business located in Detroit, Mich., engaged 
in the business of offering for sale and selling a medicinal preparation 
for administration to poultry, designated “Poultry-V,” entered into 
an agreement, in connection with the offering for sale, sale, and dis- 
tribution thereof, to cease and desist from representing, directly or 
indirectly : 

(a) That this preparation will have any beneficial effect in the 
prevention, treatment, or cure of disease conditions or symptoms in 
poultry ; ; 

(0) That this preparation will stimulate the appetite of poultry 
or be of aid in increasing their weight; or 

(c) By the use of the word “Laboratories,” or otherwise, that he 
owns, operates, or controls a laboratory under the supervision of a 
competent scientist, wherein research or experimental work is per- 
formed. (1-20731, May 25, 1949.) 

7852. Publications—Limited Offers and Prices—Journal of Living 
Publishing Corp., a New York corporation, with its principal office 
and place of business located in New York, N. Y., engaged in the 
business of offering for sale and selling a magazine designated the 
“Journal of Living,” and other publications, in interstate commerce, 
entered into an agreement, in connection with the offering for sale, sale, 
and distribution thereof, to cease and desist, with respect thereto, from 
representing : 

(a) That any offer is special, or for a limited time, or requires 
prompt action for acceptance, unless the offer expires at a definite, 
predetermined time, after which acceptances of such offer are rejected 
and at which time the offer is in fact terminated; or 

(6) That the book “The Lindlahr Vitamin Cook Book” was ever 
sold regularly for $2.50. (1-20298, May 25, 1949.) 

7853. Drug Preparation—Therapeutie Properties——Herbal Flaxolyn 
Corp., a New York corporation, with its principal place of business 
located in Newburgh, N. Y., advertiser-vendor, The Charles A. Weeks 
Co., Inc., and Associates, a New York corporation, with its principal 
place of business located in New York, N. Y., advertising agency, and 
Charles A. Weeks, an individual and president and sole owner of The 
Charles A. Weeks Co., Inc., and associates, engaged in the business of 
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offering for sale and selling a drug preparation designated Herbal 
Flaxolyn Compound, entered into an agreement, in connection with 
the dissemination of advertising relating to that product to cease and 
desist from representing directly or by implication; 

(1) That the preparation stimulates the liver or kidneys or aids 
gastric digestion; 

(2) That the preparation is a bowel regulator or regulates the 
functioning of the bowels; 

(8) That the preparation gives natural-like bowel movements or is 
soothing or differs from other irritant-type laxatives generally ; 

(+) That the preparation does away with a depressed half-alive 
feeling or restores a feeling of life or vigor. P 

It is also stipulated and agreed that this stipulation is supplemental 
to stipulation No. 831 and supplemental stipulation No. 02207, executed 
by Herbal Flaxolyn Corp. and approved and accepted by the Federal 
Trade Commission on June 10, 19317 and August 1, 1938," respectively, 
which stipulations remain in full force and effect. (1-5769, June 2; 
1949.) 

7854, Toothache Outfit—Red Cross Sponsorship.—Lucille W. Curzon 
and Carolyn C. Wallace copartners trading as Red Cross Chemical 
Works with their principal office and place of business located in 
Chicago, Il., advertiser-vendor, engaged in the business of offering for 
sale and selling a “Red Cross Toothache Outfit,” said outfit including 
cotton pellets, tweezers, a corkscrew, and “Red Cross Toothache 
Drops,” entered into an agreement, in connection with the dissemina- 
tion of advertising relating to these products, to cease and desist from: 

Representing directly or by implication that their business organ- 
ization or this product is sponsored by, approved by, or in any way 
connected with the American National Red Cross: Provided, That 
they may use (subject to the permissible limits prescribed by the act 
of January 5, 1904, as amended by sec. 4 of the act of June 23, 1910) 
the words “Red Cross” or the mark of a Greek red cross in such adver- 
tising, but only if in each of their advertisements containing said 
words or said design it is clearly disclosed that neither this business 
organization nor this product has any connection whatsoever with the 
American National Red Cross. (1-17330, June 7,'1949.) 

7855. Punchboards—Lottery Schemes.—Nathan Lippman, an individ- 
ual, trading as Al-Ray Sales Co. with his principal place of business 
located in Portland, Oreg., engaged in the sale and distribution of 
punchboards in commerce, entered into an agreement to cease and 
desist from: 

Selling or distributing in commerce as “commerce” is defined in the 
Federal Trade Commission Act, punchboards or other lottery devices 


2See 15 F. T. C. 477. 
3 See 27 F. T. C. 1611. 
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which are to be used, or may be used, in the sale or distribution of ~ 
merchandise to the public by means of a game of chance, gift enter- 
prise, or lottery scheme. (1-21569, June 9, 1949.) 

7856. Drug Products—Therapeutic Properties—Standardized Reme- 
dies, Inc., a New York corporation, with its principal place of business 
located in New York, N. Y., and Joseph Frey, an individual and officer 
of said corporation, advertiser-vendor, engaged in the offering for 
sale and selling in commerce various drug products, entered into an 
agreement in connection with the dissemination of advertising relating 
to those products to cease and desist from representing directly or by 
implication: 

(a) That the product now designated Formula 409—Herb Carmina- 
tive—is of benefit for nervousness ; 

(6) That the product now designated Formula 416—Household 
Ointment—is of benefit for leg sores; 

(c) That the product now designated Formula 443—Improved 
Diuretic Tablets—is of benefit for the kidneys; 

(d) That the product now designated Formula 444—Diuretic Car- 
minative—is of benefit for the kidneys; 

(e) That the product now designated Formula 450—Diuretic Tab- 
lets—is of benefit for the kidneys or will relieve rheumatic pains due 
to exposure or cold; 

(7) That the product now designated Formula 456—Diuretic Tab- 
lets—is of benefit for the kidneys; 

(7) That the product now designated Formula 459—Nervex Tab- 
lets—is of benefit for nervousness; 

(X) That the product now designated Formula 514—Sedative and 
Carminative-Nerve Tablets—is of benefit for the nerves. 

Standardized Remedies, Inc., and Joseph Frey also agree to cease 
and desist from the use of the word “Nervex” or any word of similar 
meaning or import in the name of the product now designated For- 
mula 459—Nervex Tablets, and to stop using the word “nerve” in the 
name of the product now designated Formula 514—Sedative and Car- 
minative-Nerve Tablets. (1-19603, June 13, 1949.) 

7857. Dog Food—Composition— The Atlas Canning Co., Inc., a New 
York corporation with its principal place of business located in Glen- 
dale, N. Y., advertiser-vendor, engaged in the business of offering for 
sale and selling various dog and cat foods including products desig- 
nated “Laddieboy Dog and Cat Food,” “Laddieboy 100% Horse Meat 
Dog Food,” and “Laddieboy All Beef Dog Food,” entered into an 
agreement, in connection with the offering for sale, sale, and distribu- 
tion thereof, to cease and desist from representing directly or indi- 
rectly : 

That said product is composed entirely or predominantly of meat. 
(1-213238, June 13, 1949.) 
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7858. Pillows—Composition and New Materials—International Prod- 
ucts Co., Inc., a Tennessee corporation with its principal place of 
business located in Memphis, Tenn., advertiser-vendor, engaged in 
the business of offering for sale and selling pillows and related prod- 
ucts in commerce, entered into an agreement, in connection with the 
offering for sale, sale, and distribution thereof, to cease and desist 
from: 

(1) Representing, directly or inferentially, that said products con- 
tain or consist of 100 percent down or any other percentage or pro- 
portion of down, unless such products actually contain the percent- 
ages or proportions named, subject to tolerance not exceeding 10 
percent by weight ; 5 

(2) The use of statements such as “made of new material,” either 
alone or in connection with contradicting statements, as descriptive of 
products which are not made throughout of new materials. (1-#7574, 
June 13, 1949.) 

7859. Shoes—Navy Surplus.—Sportwelt Shoe Co., Inc., a Massachu- 
setts corporation with its principal office and place of business located 
in North Easton, Mass., and Emanuel Alberts, president of said cor- 
poration, engaged in the business of offering for sale and selling shoes 
in commerce, entered into an agreement, in connection with the offer- 
ing for sale, sale, and distribution thereof, to cease and desist from 
using the Navy contractual symbol “NXSX” or any other means which 
may have the capacity and tendency to create the erroneous belief that 
the shoes are made under contract with the United States Navy or in 
accordance with United States Navy specifications or that they are 
United States Navy surplus shoes. (1-22194, June 13, 1949.) 

7860. Courses in Fingerprinting—Nature, Testimonials, Courses Lim- 
ited, Opportunities, Ete—John M. O’Lane, Bernice M. O’Lane, and 
Edith Powell Cortell, copartners, doing business under the trade name 
Universal Fingerprint Systems, Ltd., with their principal office and 
place of business located in Seattle, Wash., are engaged in the business 
of offering for sale and selling correspondence courses in fingerprint- 
ing in interstate commerce. 

John M. O’Lane and Bernice M. O’Lane, copartners, doing business 
under the trade name Universal Systems, Ltd., with their principal 
office and place of business located in Seattle, Wash., engaged in the 
business of offering for sale and selling correspondence courses in 
credit collections in interstate commerce. 

John M. O’Lane, Bernice M. O’Lane, and Edith Powell Cortell, 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution of the correspondence courses, to cease and 
desist with respect thereto from: | 

(a) Representing, by publication of advertisements, in “help 
wanted” columns, or which fail to disclose clearly that correspondence 
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courses of instruction are being offered for sale, or by any other means, 
that employment, or anything other than the sale of correspondence 
courses of instruction, is being offered ; 

(5) Representing, by use of the designation “vocational adviser,” 
or otherwise, that salesmen are employed in any activity other than. 
that of selling the correspondence courses ; 

(c) Using letters purporting to have been written by students, grad- 
uates, or other persons, unless such letters were in fact written by such 
students, graduates, or other persons, and unless such letters recite only 
the true experience of such individuals as set forth therein; 

(d) Representing that purchasers of said correspondence courses 
are especially selected or are limited in number, or that said corre- 
spondence courses are sold only to persons who have superior quali- 
fications ; 

' (e) Representing that they are now, or have been, employed by 
any government agency to train fingerprint experts; 

(f) Representing by implying that the exceptional and unusual 
success of any graduate is typical and usual, or otherwise, that the 
income or earnings of or demand or opportunities for employment for 
students or graduates of these courses are greater than are actually 
encountered in due course of business; 

(g) The unqualified use of the trade name “Camm Adjustment 
Company,” or any other representation which directly, or by impli- 
cation, or by concealing the fact of their interest therein, represents 
that any collection agency which they own, operate and control, and 
which they employ to collect their delinquent accounts, is a separate 
and independent agency ; 

John M. O’Lane and Bernice M. O’Lane entered into an agreement 
in connection with the offering for sale, sale, and distribution of the 
correspondence courses referred to, to cease and desist with respect 
thereto from: 

(2) Representing that they offer students of their courses in credit 
collections accounts for collection, or that graduates thereof may expect 
to receive accounts for collection as a result of a listing in a directory 
service ; 

(z) Representing that no special requirements are necessary, or that 
students are able to operate collection agencies while completing the 
courses in credit collections, or from otherwise misrepresenting quali- 
fications required, or from concealing or failing to disclose, in those 
jurisdictions where it is appropriate, that any one engaging in the 
business of credit collections is required first to obtain a license which 
is issued by the State only after a qualifying examination. (1-21565, 
June 18, 1949.) 

7861, Shirts—Composition.—Kingstonian Boys’ Wear Manufactur- 
ing Co., a Pennsylvania corporation with its principal office and place 
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of business located in Plymouth, Pa., and David Rose, president of said 
corporation, advertiser-vendors engaged in the business of offering for 
sale and selling shirts in interstate commerce entered into an agree- 
ment, in connection with the offering for sale, sale, and distribution 
pierce! to cease and desist with respect thereto from: 

(a) Usits the term “100% Silk” or “All Silk” as a designation for 
or as descriptive of the fiber content in the fabric composing such shirts 
when said fiber content is composed in whole or substantial part of silk 
noil or waste silk, unless the word “silk” is clearly qualified so as to 
explain that it is “noil” or “waste”; 

(6) Using the term “Shantung” as a designation for or as descrip- 
tive of the fabric composing such shirts, when the fibers in the fabric 
are composed, in whole or in substantial part, of silk noil or waste 
silk, or the fabric does not have the characteristics commonly and 
customarily offered and sold by the textile trade and purchased by the 
consuming public as shantung. (1-20908, June 7, 1949.) 

7862. Poultry Medicine—Therapeutic Properties—Hilltop Labora- 
tories, a Minnesota corporation with its principal office and place of | 
business located in Minneapolis, Minn., advertiser-vendor, engaged 
in the business of offering for sale and selling in commerce, among 
other drugs, drug products designated ““Wor-Mor Powder,” “Vapo- 
Mor,” and ““Respo-Mor,” entered into an agreement, in connection with 
the dissemination of advertising relating to those products, to cease 
and desist from representing directly or my implication: 

(a) That Wor-Mor Powder is effective as a treatment for poultry 
worms except large round worms and cecal worms. 

(6) That Vapo-Mor and Respo-Mor are remedies or treatments 
for colds or respiratory conditions in poultry or that they afford relief 
therefrom except to such extent as they may loosen accumulated mu- 
cous in the nose and throat when used as sprays. (1-21351, June 17, 
1949.) 

7863. Punch Cards and Novelty Merchandise—Lottery Schemes.—Sid- 
ney L. Bach, an individual trading as Economy Distributing Co., with 
his principal place of business located in Cleveland, Ohio, advertiser- 
vendor, engaged in the sale and distribution of novelty merchandise 
and push cards, in competition with other individuals and with part- 
nerships and corporations likewise engaged, entered into an agree- 
ment, in connection with the offering for sale, sale, and distribution 
thereof, to cease and desist from: 

(1) Selling or distributing novelty merchandise or any other mer- 
chandise so packed or assembled that sales of such novelty merchan- 
dise or other merchandise to the public are made or may be made by 
means of a game of chance, gift enterprise, or lottery scheme; 

(2) Supplying to or placing in the hands of others, pushcards or 
other lottery devices, either with assortments of novelty merchandise 
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or other merchandise, which said pushcards or other lottery devices 
are to be used or may be used in selling or distributing said novelty 
merchandise or other merchandise to the public; 

(3) Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

Sidney L. Bach further agreed that he will forthwith cease and 
desist from: ; 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, pushcards or other lottery devices 
which are to be used or may be used in the sale or distribution of mer- 
chandise to the public by means of a game of chance, gift enterprise, 
or lottery scheme. (1-21734, June 20, 1949.) 

7864, Bread—National Prize Contest—John Wolf, Anthony Wolf, 
Henry Wolf, Sidney K. Wolf, Salley Leach, William L. Wolf, Jr., 
Marguerite Wolf, Blanche MacCurdy, Anna Whitlock, Albert Burton, 
and Wilfred O. Langlois, copartners, trading as William Wolf Bakery, 
with their principal place of business and baking plant located in 
Baton Rouge, La., advertiser-vendors and Albert E. Holleman, an 
individual doing business as Albert Holleman & Co., with his place 
of business located in Baton Rouge, La., advertising agency, engaged 
in the business of operating a bakery and offering for sale and selling 
Wolf’s Extra Fine Bread, entered into an agreement, in connection 
with the dissemination of advertising relating to that product, to cease 
and desist from representing directly or by implication that any prize 
or trophy awarded to the copartners now trading as William Wolf 
Bakery or any of them was awarded in a Nation-wide contest or a 
national contest when such prize or trophy was not awarded in a 
contest so generally available to and participated in by the baking 
industry of such scope, that the contest might reasonably be termed 
Nation-wide or national. (1-20688, June 23, 1949.) . / 

7865. Bundles of Fabric Pieces—Quantity, Type and Measurements.— 
Knight Merchandise Co., a Delaware corporation with its principal 
office and place of business located in Chicago, Ill., and Robert S. 
Knight, president of said corporation engaged in the business of offer- 
ing for sale and selling in commerce bundles of pieces of printed ma- 
terials, entered into an agreement, in connection with the offering for 
sale, sale, and distribution thereof, to cease and desist from or in any 
manner misrepresenting the quantity, type or measurements of the 
material contained therein or the purposes for which the said materials 
may be used. (1-21632, June 27, 1949.) 

7866. “Cold Solder’’—Source, Nature, Patent Rights and Composition.— 
Leon W. Diamond, an individual, trading as Swiss Laboratory, with 
his principal office and place of business located in Cleveland, Ohio, 
advertiser-vendor, engaged in the business of offering for sale and 
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selling in commerce products designated Swiss Cold Solder (Swiss 
Formula No-Torch Cold Solder) and Swiss Formula Hand Cleanser 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from: 

(a) Using the word “Swiss” as descriptive of the formulas or of the 
products: Provided, That the use of the trade-mark “Swiss” is not 
prohibited when used solely as a trade-mark followed by the words 
“trade-mark” and it is clearly disclosed that the products are made in 
the United States; 

(6) Using the word “Solder” as a part of the brand name for the 
product designated Swiss Cold Solder (Swiss No-Torch Cold Solder) 
unless qualified by clearly stating that the product is a metallic and 
plastic filler; ‘ 

(¢) Representing that he possesses and has been granted letters pat- 
ent or patent rights or privileges pertaining to the solder by the United 
States Patent Office. 

(d) Representing that the solder is an entirely metallic product or 
that it contains no plastic substances. (1-21304, June 27, 1949.) 

7867. Books of Biographical Sketches—Sponsorship, Maker and Connec- 
tions.— American Universities Medical Research Publications, Inc., a 
New York corporation trading under its corporate name and under 
the assumed name, International Who’s Who Publications, with its 
principal place of business located in New York, N. Y., and its presi- 
dent, Gustave George Sampson, engaged in the sale of two books of 
biographical sketches designated International World Who’s Who 
and International Who’s Who In World Medicine, entered into an 
agreement, in connection with the offering for sale, sale, and distribu- 
tion thereof, to cease and desist from: 

(a) Using the words “American Universities” in their corporate 
name when there are no universities in America that are financially 
interested in or that participate in the preparation of their publica- 
tions ; 

(6) Using the name “International World Who’s Who” as a title 
for their publication without a clear disclosure that such publication 
bears no relation to the International Who’s Who published by Europa 
Publications, Ltd. ; 

(c) Representing directly or by implication that they are affiliated 
or associated with publishers in London, England, or anywhere else 
when such is not. a fact; 

(d) Representing directly or by implication that their publication 
International World Who’s Who is a compilation of the biographical 
sketches of the leading citizens of the world, or that their publication 
International Who’s Who in World Medicine is predominantly com- 
prised of the biographical sketches of living persons who are promi- 
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nent in the medical field throughout the world, when such is not the 
fact; Sant 

(e) Using the words “Who’s Who” in the title of their publication, 
International World Who’s Who, when said publication is not com- 
piled and edited with such selectivity as to assure that the biographical 
sketches which it contains are those of-living persons of prominence 
in their respective fields of endeavor, and when it is not predominantly 
comprised of the biographical sketches of well recognized living mili- 
tary leaders and living leaders in the fields of science, music, art, 
literature, education, finance, medicine, politics, religion, social service, 
government, and other major fields of endeavor; 

(7) Using the words “Who’s Who” in the title of their publication 
International Who’s Who in World Medicine when said publication 
is not compiled and edited with such selectivity as to assure that the 
biographical sketches it contains are those of living persons of prom- ° 
inence in the various fields of medical science, and when it is not pre- 
dominantly comprised of the biographical sketches of well recognized 
living leaders in the various fields of medical science; 

(g) Using the words “Who’s Who” in the title of any biographical 
reference book without disclosing that such book is not published by 
A. N. Marquis Co.: Provided, That the statement “published by Sam- 
son. Publishing Co., Inc.” shall be considered as a sufficiently clear 
such disclosure. (1-20671, June 27, 1949.) 

7868. Handbook of Economic Statistics—Government Connection.— 
Charles L. Franklin, an individual, trading as Government Statistics 
Bureau of Washington, D. C., with his principal place of business 
located in Washington, D. C., advertiser-vendor, engaged in the busi- 
ness of offering for sale and selling the public “The 1947 Edition of 
the Handbook of Basic Economic Statistics” and “Monthly Supple- 
mentals to the Handbook,” entered into an agreement, in connection 
with the offering for sale, sale, and distribution thereof, to cease and 
desist from : 

(a) Representing by the use of the trade name “Government Sta- 
tistics Bureau of Washington, D. C.,” or by the use of any other trade 
name or by any other means or device that he is connected with, affili- 
ated with, or a part of any governmental agency or bureau. (1-20708, 
June 29, 1949.) 

7869. Course in Civil Service Training—Government Connection, Jobs, 
Ete.—Harry A. Burch, an individual doing business as Western Train- 
ing Service, with his principal place of business located in Seattle, 
Wash., also San Francisco, Calif., engaged in offering for sale and 
selling in commerce, a home study correspondence course of training 
for civil service, entered into an agreement, in connection with the 
offering for sale, sale, and distribution thereof, to cease and desist 
from: 


eo 
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(a) Representing or implying through use of the words “civil- 
service positions” in connection with the statement “Men and Women 
Wanted” or in any other manner that the business is sponsored by 
or is an extension of or training branch of the Civil Service Com- 
mission or other Government agency or that the business is officially 
connected therewith or officially recognized thereby or that employ- 
ment is offered; 

(6) Representing or implying in any manner that there is any 
assurance that by subscribing to or completing the course one will 
know how to pass or pass a civil-service examination or that there is 
any assurance that one will procure Government employment ; 

(c) Representing or implying in any manner that he has advance 
information as to the questions to be asked on a civil-service exam- 
ination ; 

(ad) Representing or implying in any manner that civil-service em- 
ployment assures permanent employment or permanent security or 
that promotions are automatic; 

(e) Representing or implying in any manner that pay increases are 
automatic in civil-service positions unless the conditions under which 
they may become automatic are clearly stated in connection therewith. 
(1-21319, June 30, 1949.) 
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918 FEDERAL TRADE COMMISSION DECISIONS 
SYLLABUS 45 DC: 


In determining that an agreement entered into between a foreign trade associa- 
tion of German and British manufacturers, and an American association 
organized under the Webb-Pomerene Export Trade Act—whereby the Ameri- 
can association agreed to maintain an international price list on British 
thread fittings in consideration of the Americans’ right exclusively to fix 
the price for Briggs American thread fittings in Central American and 
Caribbean markets—afforded no basis for any recommendation to the asso- 
ciation under the provisos of said act, in view of the failure of extensive 
investigation to disclose evidence of restraint on the domestic commerce of 
the United States or any adverse effect on export trade: the Commission 
made its determination provisionally, and retained jurisdiction to take 
appropriate action should judicial authority with final jurisdiction here- 
after hold that agreements of such character are illegal per Se. 


While the maintenance of an established market for the product handled by an 
association organized under the Webb-Pomerene Export Trade Act may 
pe accepted as a legitimate and proper objective, it does not follow that 
such purpose may be expanded and applied to the marketing of the com- 
modities of nonmembers. Agreements by an association whereby prices 
are fixed on exportations of the products of nonmembers do not fall within 
the immunities of said act, because those immunities are granted only 
upon the condition precedent that the beneficiary qualify as a member of 
an association organized and operating under the statute. The agreement 
of a nonmember, accordingly, to fix or adhere to the prices of such an asso- 
ciation must be held to be of doubtful validity, and the association should 
not, even if it could, put itself in the position of being a participant in an 
illegal contract. 


Where an export trade association, the members of which (1) were engaged in 
the manufacture of pipe fittings (a) with the Briggs or American thread, 
made almost exclusively by United States manufacturers and comprising 
over 90 percent of all fittings sold in Northern South America, Central 
America, and the Caribbean territory, and (0b) in the case of some, with 
the Whitworth or British thread, which is not interchangeable with the 
former, and is generally preferred in all other foreign countries but has 
practically no market in the United States; and (2) conducted their export 
business separately, leaving to their said association (organized to secure 
for its members the advantages of cooperation in export trade permitted 
by the Webb Act), the sole function of fixing prices, discounts, terms and 
allowances for the sale of such fittings in export trade— 

(a) Pursued a policy of enlisting the cooperation of nonmembers in the main- 
tenance of its export price schedules, as evidenced—notwithstanding dis- 
avowal of such a policy, the apparent absence of any coercive action, the 
refusal of a number to cooperate, and the unanimous decision to take no 
action with respect to the price-cutting activity of an American export 
dealer in competitive products of a substandard character—by bulletins 
and correspondence with nonmember competitors in which, in answer to 
association solicitations to maintain its export price schedule, such typical 
responses were received as “Glad to cooperate,” “We will conform,” ete., 
and thereby engaged in a practice of doubtful validity and subject to 
question ; 
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(0) For a time made pipe fittings sold in Hawaii, Puerto Rico, and the Virgin 
Islands, and in the Philippines prior to their independence, the subject of 
formal price fixing action through association meetings and correspondence, 
and thereby—notwithstanding the definite designation of the insular pos- 
Sessions as export markets in the Code of the National Industrial Recovery 
Administration; and other facts offered in explanation of their misappre- 
hension as to the legality of said practice prior to its abandonment— 
contravened the Export Trade Act; and 

(c) Failed to file with the Commission copies of an agreement with a foreign 
association, and the editions of the “Blue Book” prices of that organization, 
notwithstanding the fact that the statute in question provided for the filing 
of such information, and the Commission annually supplied it with blank 
forms to facilitate its submission, including specifically a statement: of 
relations with other associations, corporations, and individuals” ; 

Heid, That such fixing of prices and terms of gale to the insular possessions con- 
travened the law as embodied in the Export Trade Act; that such agree- 
ments of nonmembers to fix or adhere to the association’s prices were of 
doubtful validity ; and that there was a neglect on the part of the association 
in failing to file the information called for by the Commission ; and 

Recommended, Pursuant to said act authorizing the Commission to make rec- 
ommendations for the readjustment of the business of such associations 
in order that they might thereafter maintain their organizations and man- 
age and conduct their businesses in accordance with law, that said associa- 
tion, in the future— 

(@) Refrain from entering into any understanding or agreement with American 
manufacturers of pipe fittings who are not regularly admitted and recog- 
nized members of said association, whereby said manufacturers agree to 
sell only at agreed and noncompetitive prices and terms, or to refrain from 
competing in export trade in pipe fittings; : 

(0) Refrain from fixing prices, terms or discounts upon or trading in any manner 
in pipe fittings marketed in Hawaii, Puerto Rico, and the Virgin Islands, 
or any other territory or possession of the United States; and, 

(ec) Seasonably file with the Commission all information required by the Export 
Trade Act to be filed annually, and furnish all information and documentary 
evidence requested or required by the Commission, pursuant to said act, 
whether called for by report forms, by questionnaires or communications, 
by personal visitation or otherwise; and 

Ordered, That the association file within 30 days a report stating whether it has 
elected to comply with such recommendations, and if so, the manner in which 
it has so complied. 


As respects a challenged agreement in said proceeding between the association 
in question and a foreign association composed of German and British man- 
ufacturers of such fittings, whereby the domestic association agreed with 
said International Malleable Tube Fittings Association, or ‘‘Imatufia,’”’ to 
maintain an international price list on British thread fittings in considera- 
tion of the American’s right exclusively to fix the price for the Briggs or 
American thread fittings in the Central American and Caribbean markets 
(including Venezuela, Columbia, and Peru), the facts brought out strongly 
indicated a struggle by the German group to establish itself in the Asiatic 
and South American markets and to dominate the European, but disclosed 
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-no evidence of any restraint on the domestic commerce of the United States 
as a result thereof, nor any adverse effect on export trade, it appearing, 
among other things, that American manufacturers, in addition to the Cen- 
tral and South American markets, had developed a trade with several 
Huropean countries in the sale of the British thread fittings, which was 
never relinquished; that the fact that the British thread has no accep- 
tance in the United States market, along with tariffs on imported fittings 
ranging from 20 to 45 percent ad valorem from 1913 to the present, prevented 
the development of any imports of malleable pipe fittings ; that, insofar as 
appeared, the American manufacturers never participated in the meetings of 
said Imatufia, made any financial contribution thereto, or participated in 
the renunciation of markets by others, but held their export markets, and 
never surrendered or renounced a market; and that a single action which 
improperly involved the Philippines as United States territory, in which 
European manufacturers were also competing, was explained as due to 
a temporary and erroneous conception of the Philippines as a proper export 
market under the act. 


As respects the charge that competing foreign manufacturers had agreed with 
the association not to manufacture fittings with the American or Briggs 
pipe thread, thereby preventing the importation of such American threaded 
fittings into the United States, it appeared that in the negotiations with 
Imatufia which resulted in the reservation to respondents of the exclusive 
right to fix the price of American thread fittings in Central America and the 
Caribbean countries, the Americans, at one stage, demanded that Huropeans 
stop manufacture of American Briggs thread fittings; that said demand, 
explained as a “trading point,” was abandoned in return for the Huropeans’ 
concession to the Americans of the exclusive right to fix prices of American 
_thread in the aforesaid countries; that the Germans throughout the entire 
period continued to cut an imitation of the American Briggs thread, and as 
late as March 6, 1939, were struggling with a “bastard taper” version of it; 
and that the record contained no evidence of any agreement by any foreign 
manufacturer to discontinue manufacture of the American Briggs thread 
fittings, or of any negotiations to prevent importation of such fittings into 
the United States, but, on the other hand, disclosed that foreign competitors 
did in fact continue to manufacture and sell Briggs thread fittings in those 
foreign markets where such fittings were acceptable. 


Before Mr. Henry P. Alden, trial examiner. 
Mr, P. C. Kolinski and Mr. Joseph C. Fehr for the Commission. 


Whitman, Ransom, Coulson & Goetz, of New York, City, for the 


Pipe Fittings & Valve Export Association, and its officers and 
members. 


Report or INVESTIGATION 
I. THE PROCEEDINGS 


Under the provisions of an act of Congress approved April 10, 1918, 
entitled, “An Act to Promote Export Trade and for other purposes” 
(40 Stat. 516; 15 U.S. C. A., secs. 61-65) commonly known as the 
Webb-Pomerene Act, and by virtue of the authority conferred upon 
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it by said Act, the Federal Trade Commission did, on the 3d day of 
May 1946, issue its Notice of Investigation and Summons to the Pipe 
Fittings & Valve Export Association (hereinafter called “Associa- 
tion”), its officers, and members, as named above, setting forth therein 
that the Commission had reason to believe that certain agreements 
made and acts done by the above-named parties may be in violation of 
law as more specifically set out in the bill of particulars thereto 
attached. 

Thereafter, investigational hearings were held before a trial exam- 
iner appointed for the purpose by the Commission, at Philadelphia, 
Pa., on November 21 and 22, 1946; New York, N. Y., on November 25, 
26, 27, and 29, 1946, and February 4, 1947; and Washington, D. C., on 
February 20, 1947, at which sworn testimony and documentary evi- 
dence were received in the record. The parties were requested and 
permitted to make such statements for the record and submit such 
information to the Commission as they desired to offer. The trial 
examiner, on February 25, 1947, formerly closed the investigational 
hearing. 

The proceedings were reduced to writing and the transcript of the 
record and exhibits were filed in the office of the Commission. The 
Commission, having examined and analyzed the record, makes this its 
report on the facts. 

Il. THE ASSOCIATION 


A. Description of Organization 


The Association is an unincorporated voluntary association formed 
in New York, N. Y., on April 16, 1919, by the following seven manu- 
facturers of pipe fittings and valves: Nelson Valve Co., Chestnut Hill, 
Pa.; Malleable Iron Fittings Co., Branford, Conn.; McNabb and 
Harlin Mfg. Co., New York, N. Y.; Stanley G. Flagg & Co., Philadel- 
phia, Pa.; Pratt & Cady Co., Inc., Hartford, Conn.; Jarecki Mfg. Co., 
Erie, Pa.; and Walworth Mfg. Co., Boston, Mass., for the express 
purpose of engaging in export trade under the Webb-Pomerene Act. 
The number of members has varied from 12 in 1920 and 1921; 11 in 
1936 and 1937; and 7 during the years 1945, 1946, and 1947. At one 
time or another, the following additional manufacturers have held 
membership in the Association: Kelly & Jones Co.; Pittsburgh Valve 
& Fittings Co.; Grabler Mfg. Co.; Kennedy Valve Co.; Kuhn Bros.; 
General Fire Extinguisher Co.; Grinnell Corporation; Jenkins Bros. ; 
Lunkenheimer Co.; Ravena Iron Co.; Chapman Valve & Manufac- 
turing Co.; and Crane Export Corp. 

Walworth Manufacturing Co. took over the assets of Kelly & Jones 
Co. in 1981, and its membership in turn was taken over by its sub- 
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sidiary, Walworth International Co., in 1939. The membership of 
General Fire Extinguisher Co. was taken over by its subsidiary, 
Grinnell Co., Inc., in 1985. é 

The seven present members are the following: 

Walworth International Co., a Delaware corporation, New York, 
N, ¥.5 

Grinnell Co., Inc., named in the summons as “Grinnell Corp.,” a 
Delaware corporation, Providence, R. L.; 

Jarecki Manufacturing Co., a Pennsylvania corporation, Erie, Pa. ; 

Malleable Iron Fittings Co., a Connecticut corporation, Branford, 
Conn. ; 

Stanley G. Flagg & Co., Inc., a Pennsylvania corporation, Phila- 
delphia, Pa.; 

Lunkenheimer Co., an Ohio corporation, Cincinnati, Ohio; and 

Crane Export Corp., a New York corporation, New York, N. ans 

Annual reports to the Commission filed by the association for 1944 
and 1945 erroneously described the last named member as Crane Co., 
an Illinois corporation, Chicago, Ill., to whom the original notice of 
investigation and summons herein were directed. The circumstances 
under which the error arose are set forth in the record. The motion 
of Commission’s counsel to substitute Crane Export Corporation 
for Crane Co. in this proceeding was made on the record on Novem- 
ber 21, 1946. This was accompanied by the filing, at the concur- 
rent time, of appearance for said Crane Export Corp., and for the 
remaining members, by Mr. William L. Ransom, counsel for the 
association and its officers. 


B. Officers 


Two individuals have held the principal executive office of the asso- 
ciation since its organization on April 16, 1919: Mr. Stanley G. Flagg, 
Jr., elected chairman at the first meeting, served as chairman (the 
bylaw designation), until his death in April, 1934. He was succeeded - 
by Mr. Alfred J. Hichler, the present incumbent, who was elected 
“president,” and has been elected president and thus designated an- 
nually since that date. Three secretaries have held office: Mr. A. E. 
Rowe, from April 1919 to February 27, 1934; from that date until 
April 1, 1944, Mr. Wilson B. Harkins; and since that date, the present 
incumbent, Mr. R. F. Gardner, Jr. Three individuals have held the 
office of treasurer: Mr. James S. Mattimore, from April 16, 1919, to 
February 27, 1934; Mr. L. E. Steere, from February 27, 1934, to Jan- 


uary 30, 1946, when he was succeeded by the present incumbent, Mr. 
L. A. Roberts. 
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The articles of agreement express, as the purpose of the organiza- 
tion, the “desire to secure the advantages in their export business of 
such cooperation as is permitted by the Webb law.” This is am- 
plified in sections 7 and 8 of the agreement which reads as follows: 

7. It shall be the purpose of the members to study and adopt jointly any 
plans believed tdgbe advantageous to them in marketing goods in foreign coun- 
tries, for example: : 

(a) To reduce expense of separate catalogues, promotion, and other propaganda 
work. 

(6) To meet, jointly, foreign competition and to adopt ways and means there- 
for, including joint warehousing operations on foreign soil when necessary. 

(ce) To allocate all necessary administrative expenses of the Association. 

8. It shall be the purpose of the members to pool their operations as to goods 
shipped, invoicing and collection of accounts, and as to profits earned or losses 
sustained by the Association in the sale and shipment of goods to Costa Rica, 
Nicaragua, Liberia, and Orange Free State. As to export business to countries 
other than here named, at the start of the operations of this Association, it is the 
intention that each subscriber shall operate, sell his goods, and enjoy his profits 
separately, employing his own merchandising agencies or methods at his own 
expense; but that from time to time, other countries shall be added to the list 
of those in which this Association shall do all of the exporting business for its 
members as herein set forth. 

There is no evidence that the association ever engaged in joint ware- 
house operations, nor that it engaged on its own account in export trade 
to Costa Rica, Nicaragua, Liberia, or Orange Free State, nor to any 
other country. The members conducted their export, businesses sep- 
arately, and the only function of the association at all times since its 
organization has been to fix the prices, discounts, terms, and allowances 
for the sale of pipe fittings in export trade. 

The original agreement of association, executed April 16, 1919, pro- 
vided for a 5-year duration period, but aie was, on June 19, 1924, by 
resolution signed by all members, extended “for an indefinite bien 2 
making the agreement currently in force and effect.’ 

“The bylaws of the association make eligible for membership in the 
Association “All persons, firms, and corporations engaged in the man- 
ufacture and sale of pipe fittings and valves in the United States.” 
There is no evidence that any membership was ever suspended and no 
pipe fittings manufacturer was ever denied membership in the 
Association.? 

The investigation disclosed no evidence of any agreements, discus- 
sions, correspondence or practices concerning the product, valves. This 


1 Exhibit 86; exhibit 87. 
2Wxhibit 88 ; transcript 73, 322, 336. 
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was explained as resulting from the fact that valves made in the United 
States are superior to all foreign makes and therefore noncompetitive. 
Likewise, some members of the association do not manufacture valves.* 

The association never maintained an office. The incumbent secretary 
kept charge of records and correspondence, and conducted the asso- 
ciation’s busifess from the office of the member company which em- 
ployed him, viz: Secretary A. E. Rowe (Malleable Iron Fittings @o:) 5 
Branford, Conn.; Secretary W. B. Harkins (Stanley G. Flagg & Co.,. 
Inc.), 1421 Chestnut Street, Philadelphia, Pa.; and the incumbent, Mr. 
R. F. Gardner, Jr. (Grinnell Co., Inc.), 347 Madison Avenue, New 
York, N. Y. Annual and special meetings of the association were cus- 
tomarily held in New York City in luncheon quarters available in a 
number of hotels. 

The Articles of Agreement called for an entrance fee of $100 to pro- 
vide funds for the administrative expenses of the association—mainly 
printing and postage. From time to time, members were assessed for 
this purpose, e. g., $25 (December 4, 1933) ; $50 (February 27, 1984) ; 
$125 (February 1, 1938) .* 

The minutes of an association meeting held on January 30, 1946, in 
- New York City, were for the first time recorded in a formal minute 
book. During the entire preceding period, it was the practice of the 
secretary to record the proceedings of association meetings in the 
format of a letter. This was sometimes referred to as a bulletin, which, 
in mimeographed form, was mailed to the members. The exhibits re- 
ferred to in the preceding footnote are each entitled: “The Pipe 
Fittings and Valve Export Association. Minutes of Meeting.” Bulle- 
tins dated June 1, 1936, and June 22, 1935, are bulletins recording a 
meeting in the customary form of reporting place, attendance, and ac- 
tion taken. The latter of these narrates the election of officers and re- 
ceipt of the treasurer’s report. These, while entitled “bulletins,” and 
printed on association stationery, each bear a script notation “Min- 
utes.” > Documents of this character representing records of group 
procedure and action, as well as copies of association correspondence, 
were made freely available to the commission’s counsel at all times in 
this proceeding. 


D. Pipe Fittings in Foreign Trade 


There were in the United States, in 1920, about 15 to 20 pipe-fittings. 
manufacturers, some of whom, by the time of enactment of the Webb 
law had established a market for their product in the Central Ameri- 


8 Transcript 8, 861. 
4BWxhibit 3; exhibit 23 ; exhibit 73: transcript 155. 
5 Exhibit 344 ; exhibit 345 ; transcript 12, 324, 332. 
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can and Caribbean territory. This was “geographically a natural 


American market,” according to one witness. Another phrased it 
“American fittings went in there in excess of 90 percent of the con- 
sumption. It would be looked at as being dominated by the Ameri- 
can manufacturers.”* Respondent Flagg has made sales in Belgium, 
Holland, Egypt, F rance, and Portugal; and respondent Walworth has 
always sold in England, Norway, Spain, and Turkey, excepting for 
the period of the Neutrality Act. 

One of the leading and best known of European manufacturers has 
been the firm of George Fischer, located at Schaffhausen, Switzer- 
land, headed by Dr. Buhrer. Another has been the firm of R. Woeste 
& Co., Dusseldorf, Germany, managed by a gentleman known as Con- 
sul Hilger. Prior to the First World War, these two firms combined 
with an Austrian concern known as Feinstahlwerke Traisen, to “es- 
tablish, at the instigation of G. F. Schaffhausen, a close cooperation.” 
These facts appear in a report of Dr. Alms, secretary of the Interna- 
tional Malleable Tube F ittings Association, hereafter referred to as 
Imatufia, which was made at a June 1938 meeting of that body. A 
photostatic copy of this report is found in the record as exhibit 250 
A-L, in which at pages marked exhibit 250 G and 250 H, is found this 
further bit of history: 


During the Great War this international policy of interests was stopped, after 
the war it was taken up again by GF-Schaffhausen, and in difficult detailed work 
of many years it was possible to create in cooperation with the German Group 
the foundation for the erection of the International Malleable Tube Fittings 
Association. 

By the middle of the twenties successful efforts were made under the direc- 
tion of the former “Export Association of German Fittings and Flange Makers”— 
of which the Swiss work was also a member, and from which the Fittingsver- 
band emerges—to come to an arrangement with the Austrian and Czechoslovakian 
makers, and for the first time a contact was taken up with the Swedish work. 
Thus, valuable parts of the buildings were already erected on the foundation, 
until the various groups inclined to international cooperation were nearly forced 
to bring about a world’s agreement owing to the establishment of new works in 
various countries, furthermore owing to the world’s crisis at the beginning of 
the thirties attended by heaviest convulsions of world’s economy, 

In troublesome work this agreement was made a promising one. No fewer 
than 11 meetings were held a short time prior to the significant meeting in 
Zurich from 10 to 15 December 1933, which is to be regarded as the real birth- 
day of the international association. These meetings served the purpose of find- 
ing a personal contact; deliberations were filled with tentative approach be- 
tween the individual groups. The groups participating, i. e., the German, Swiss, 
British, Swedish, Italian, Austrian, and Czechoslovakian groups were willing, 
however, safely to overcome the emergency of world’s economy and the measures 
connected to it in close cooperation in maintaining and appreciating the posi- 
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926 FEDERAL TRADE COMMISSION DECISIONS 
Il. The Association Ay HET; 


tion of the individual works by putting a stop to the decline of proceeds for 
our goods and by establishing a price system for all world’s markets considering 
the cost-price and the turn of the market.’ : 

Then, at the end of 1933, in Zurich cooperation of the American-Canadian 
group was secured and agreement was reached on the most important condition 
of competition whereupon selling prices and conditions for the products of all 
groups must be equally fixed for the individual markets. 

Dr. Alms’ report further recites the affiliation with Imatufia of 68 
pipe-fitting manufacturers having, in normal times, a tonnage of 
about 2,500 tons of malleable iron fittings monthly, or about 30,000 
tons annually. Mr. J. E. Bennett, of Crance, Ltd., a British manu- 
facturer, in early 1935, furnished the Association’s secretary with a 
detailed list of such manufacturers, appearing in the record as ex- 
hibit 267 A-E, and disclosing the Swiss Manufacturer George Fischer, 
and manufacturers from the following countries: 18 comprising the 
German Fittingsverband; 16 English; 15 United States; 2 Canadian; 
2 Austrian; 3 Czechoslovak; and one each from Spain, Italy, and 
Sweden. Mr. Alfred J. Eichler, the Association’s president, with a 
lieftime of experience in selling pipe fittings in foreign trade, esti- 
mates that the foregoing list represented approximately 70 percent of 
world pipe fitting tonnage manufacturing capacity. He further 
roughly divided monthly world tonnage situation as of March 1939, 
as follows: United States 6,500; Germany 3,500; England 1,000; and 
Japan 1,000.” ; 

Exhibit 2 in the record, consists of a compilation of the dollar vol- 
ume of the association’s exports of fittings for the years 1920 to 1945, 
inclusive. This shows a volume averaging $1,750,000 for the first 
11 years, a decline to a half million for 1931, 1932, and 1938, and 
somewhat over 1 million thereafter until Pearl Harbor Day. A break- 
down of these statistics for the years 1944 and 1945 discloses percent- 
age division of dollar volume among four products as follows: 


Brass 


ent Cast iron | Malleable 
fittings 


fittings | iron fittings Nipples 


Percent Percent Percent Percent 
: 13.9 80. 2 4.6 1.3 
O45 ee ised eet beat i eoan ches teats nas ete 16.6 76.1 5.7 1.6 


The predominance of malleable iron fittings business is reflected in 
the almost exclusive mention of this particular product in correspond- 
ence, price lists, and testimony in this record. 

Pipe fittings used throughout the world are adapted quite generally 
to a uniform system of measurements. There is, however, a very vital 
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distinction between the two types of fittings in use: Briggs, or Ameri- 
can thread, and the Whitworth, or British thread. The former is 
manufactured almost exclusively by United States manufacturers 
with the exception that a number of German manufacturers, since 
1920, have made fittings cut with Briggs thread. No question of 
patent use or licensing is involved in this proceeding. 

The Whitworth, or British thread, is cut almost exclusively by all 
European manufacturers, excepting that three American firms, re- 
spondents Crane, Flagg, and Walworth, regularly, and occasionally, 
Grabler Manufacturing Co., cut that thread. : 

The vital differences in fittings made with the foregoing threads 
are: First, a difference of pitch and thickness of thread, obviating 
any interchangeability of use. Second, a structural difference involv- 
ing different theories of mechanics. The Briggs thread is cut on a 
taper basis so that the insertion piece always fits into the receiving 
device in a manually tight grip. The British thread is cut parallel so 
that no forceful fit results between the fitting and its companion. A 
tight grip, manually secure, or waterproof fit may be accomplished 
only by the addition of caulking or use of lead, a manual operation 
slowing up the process of joining fittings. Third: The Briggs fit- 
ting, when made in the United States, is always equipped with a flat 
bead or collar to which a square-jawed wrench may be applied in a 
fitting installation. The British fitting and also the Briggs fitting 
as made by German manufacturers uses instead a round head or collar, 
on which obviously a different type of tool is required for installation 
purposes, The Walworth officer also testified that: 8 

The plumbing and steam fitter in this country is so fixed in his desire for a: 
flat bead that I do not think anyone could sell him a round bead. 

Exhibit 85 in the record is the 1938 export catalog of respondent 
Flagg Co. The difference in the threads just described is readily 
discernible in some of the illustrations contained therein. Pages 10 
and 18 portray the American thread, and the items numbered 112 and 
115, being service elbows, illustrated on page 11 of the catalog, show 
the tapered thread, and, on item 115, the flat bead. British thread 
products are listed at pages 22 to 26 of the catalog. Item 202, on 
page 22, a bend, illustrates the flat thread, and on the collar of the 
product may be discerned the round bead. 

The manager of respondent Walworth International testified that 
25 percent of their exports of pipe fittings consisted of those equipped 
with the British thread. He also stated that in good times, his com- | 
pany’s exports amounted to about 8 percent of total production, and 
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in bad times, the proportion rose to 16 percent, thereby furnishing 
their employment force with an extra month of work. Export trade, 
he further téstified, accounts for 1 month of work and, in bad years, 
2 months of work, with all the manufacturer respondents.? The presi- 
dent of respondent Flagg Co. testified that he planned 20 percent of 
the company’s production for export trade, but that actual exports 
“rarely reached that figure.” 

Tariff duties on pipe fittings sought to be imported into the United 
States have been under the tariff laws of 1913, 1922, and 1930, as 
follows: 


1913 1922 1930 


Percent Percent Percent 
Cast iron fittings._..------------------------------------------------ 10 20 25 
Malleable fittings__------------------------------------------------- 20 40 45 


The rate on cast-iron fittings, as the result of a reciprocal trade 
agreement made with France in 1936, was reduced to 15 percent. 

Malleable fittings being the commodity principally involved in this 
investigation, were, by Treasury decision 47227, on August 20, 1934, 
defined as “malleable cast-iron pipe fittings advanced in condition 
by processes subsequent to the casting process.” This is in line with 
the association’s president’s testimony that the annealing process in- 
volved in making a malleable fitting makes its cost twice that of a cast- 
iron fitting. The foregoing data on tariff schedules is contained in 
a letter from the United States Tariff Commission, in the record as 
exhibit 92 A-E. 

Exhibits 90 A—D, 94 A-—C, and 95 A—B, contained in the record, con- 
sist of information from official sources about tariffs levied by other 
nations on pipe fittings. The first of these is a letter dated May 15, 
1924, from the Chief of the Division of Foreign Tariffs of the U. S. 
Department of Commerce addressed to the association. From this 
it appears that British products enjoyed preferential rates in Canada, 
Australia, New Zealand, South Africa, and the British West Indies; 
that Haiti, Guatemala, Nicaragua, and Salvador granted preferences 
to France on a limited number of articles, mainly luxuries; that 
Poland, Estonia, and Finland maintained preferential rates favoring 
some European countries; and that some other nations enjoyed pref- 
erences in France not given to the United States. This survey also 
recites that American products enjoy duty concessions, of 20 to 40 
percent below those imposed against other nations, in Cuba, and are 
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_admitted free of duty into the Philippines and the Territories of 


Alaska, Hawaii, and Porto Rico. 

The second and third of these exhibits are communications from 
the Department of Commerce giving the rates of duty imposed by 
Germany on pipe fittings. The schedule appearing in exhibit 94 B, 
sets forth the duty on malleable pipe fittings weighing less than 10 
kilos (22 pounds) at 9 reichsmarks per 100 kilos during the period 
1921 to 1925, and 12 reichsmarks per 100 kilos from October i hel Boa 
to 1939. The association’s president testified that this schedule 
reached the bulk of the product involved herein, 90 percent of fittiigs 
sold weighing under 22 pounds. Using the 23.8-cent (U. S.) value 
of the reichsmark, his computation of this duty showed it to be the 
equivalent of 13 cents a pound. Since the selling price of American 
fittings ran from 13 to 15 cents per pound during the latter period, the 
levy of 13 cents a pound constituted a 100 percent ad valorem tariff 
duty.4 

Imports of pipe fittings into the United States have been negligible. 
Until 1930, there was no separate classification of fittings, and the only 
statistics tabulated including fittings with cast-iron pipe; 1931 saw the 
inauguration of statistics for cast-iron fittings and 1935 for malleable 
fittings. Correspondence and statistical data on this subject appear 
in the file as exhibits 555 A—B, 556, and 557. Statistics for malleable 
fittings (exhibit 557) disclose imports as follows: from Japan in 
dollar amounts ranging 3,863, 22,161, 48,418, 8,383, and 15,875 for 
the years 1935 and 1939, inclusive; from Canada during every year 
from 1935 to 1945, excepting 1938, in amounts ranging from $11 to 
$6,630; from England $2,566 in 1937 and from France $10 in 1987. 

The statistics on cast-iron pipe and fittings for the years 1927, 1928, 
and 1929 (exhibit 555 B) and those on cast-iron fittings (exhibit 556) 
show imports from France, Belgium, Germany, Czechoslovakia, Can- 
ada, and Great Britain. Those from France range in dollar value 
from 13,561 in 1931 to 1,979,865 in 1927 and are negligible for the 
remaining years. No imports of cast-iron fittings appear from Ger- 
many in the 1931-45 period but under the classification “pipe and 
fittings,” imports from Germany show dollar values as follows: 1927, 
67,651; 1928, 33,617; and 1929, 21,405. This 3-year classification also 
discloses imports from Belgium ranging $159,248 to $473,941; and 
from Czechoslovakia, $94,342 in 1927. These statistics consist of 
quantity (pounds) and dollar value figures. Testimony on these ex- 
hibits was to the effect that cast-iron fittings are not manufactured in 
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the countries named, and that the tonnage valuations indicated a type 
of fitting different from the product involved in this investigation.” 

Mr. S. Griswold Flagg, president of respondent Flagg Co., testified 
that his father, Mr. Stanley G. Flagg, Jr., who died in early 1934, 
founded the company’s export business. The company, for many 
years, maintained a warehouse in London, England, which was sold 
in 1936. This fact, coupled with a daughter’s residence in England, 
resulted in the elder Flagg making annual trips to England during 
the 15-year period preceding 1934. It was during this identical 
period, 1919 to 1934, that he served as the association’s first executive 
officer. Mr. S. Griswold Flagg also testified that because of his. 
father’s “known regular visits to Europe, members of the association 
asked him to represent the interests of the association abroad.” ** 

The investigation revealed his first contact with the German syndi- 
cate (doubtless referring to the “Fittingsverband”) as occurring in 
the spring of 1926. Contained in the record are photostatic exhibits 
74, 75, 76, and 77, which disclose the results of this meeting. It ap- 
pears that the syndicate on May 1, 1926, adopted an international 
price list for pipe fittings cut with the British thread and applicable 
to 48 nations, colonies, and territories. Mr. Flagg mailed this price 
list to his assistant, Mr. Harkins, who added to the price list a column 
translating the various discounts and currencies into terms of the 
American dollar and the equivalent discount, e. g., the quotation for 
Spain in pesetas carried a 65 percent discount, which, at the then. 
14.50 rate of exchange for American dollars, resulted in a discount 
of 84 percent from the American price quotation. This was given 
to the association’s secretary, Mr. A. E. Rowe, who distributed the 
list, with an explanatory bulletin, to the membership (exhibits 74 and 
77). Mr. Flagg also transmitted to Mr. Harkins a copy of a letter, 
dated May 8, 1926, he had written Mr. Homberger of the George 
Fischer Co., Schaffhausen, Switzerland, which Mr. Flagg described as 
explaining “our position” (exhibit 75). The letter to Homberger 
(exhibit 76) contained the following reservation : 

I also want to take oceasion to thank you and the gentlemen of your association 
for the very kind reception which you gave me at Dusseldorf and to assure you 
that we will do our best to carry out the terms according to our understanding, 
which are that we shall quote no lower prices than those agreed upon by your 
association for a length of time, as an experiment. I told you that I was doubtful 
as to whether the differences in our designs and also our distance of 3,000 miles 
from the market might prevent our maintaining these prices. Of course, condi- 


tions are different in different countries and perhaps we can get a share of the 
business on this basis; we shall at least try it carefully. 


2 Transcript 372. 
8 Transcript 80. 


t 


THE PIPE FITTINGS & VALVE EXPORT ASS'N, ET AL. 931 
917 D. Pipe Fittings in Foreign Trade 


Again, we also reserve to ourselves the right not to be bound by this agreement 
unless German makers adhere strictly to it. We must be free to meet competition 
in prices, should we care to do so. I trust, however, that this difference will not 


arrrive. 

The list of countries, colonies, and territories included the broad 
geographical term “America” with a notation for quotations to be 
made in shillings. Mr. Harkins testified that, because of the use of 
“shillings” as the medium of exchange used for the transactions cov- 
ered by the list, it was clear that the portion of “America” referred to 
was “definitely” not the “domestic United States” or areas using the 
Briggs thread but was that portion in which British Thread was used, 
being “primarily Argentine, Brazil, and Chile.” 

In discussing the same exhibit, Mr. Eichler stated “I would say that 
he was referring to export markets, markets outside the United States,” 
and denied emphatically that there had been any discussion of the 
domestic American market."* 

Contained in the file as exhibits 21 to 51, inclusive, are 31 photostat 
copies of price lists. These all refer to the Briggs, or American 
thread, excepting the first two. Exhibit 21 records the following 
price action taken at an Association meeting held in New York City 
on July 19, 1924: 

Various letters from Mr. Flagg, in London, were read and discussed, concern- 
ing the price changes which would be necessary to meet the German competition, 
and the following resolution was adopted: 

Resolved, That the discount on black malleable fittings for export should be 
7814-5 percent and on galvanized 72-5 percént, effective at once, for all countries 
using the international list. 

This resolution was cabled to Mr. Flagg, in London, and he immediately 
replied that the new discount should not be applied in any countries other 
‘than Great Britain, Ireland, Portugal, Danzig, Egypt, Palestine, Malta, 
Australia, Asia, Africa, Mesopotamia, and Latin America. 

Therefore the present discount of 7844-5 percent for black, and an 
advance of 40 percent for galvanized, will remain in force for all countries 
not mentioned above using international list. 

The international list referred to earlier (exhibit 77) was 
modified in an association meeting held on October 20, 1927, and 
issued under date December 1, 1927, with the same schedule 
of discounts for black malleable fittings but with the addition 
of a schedule of discounts covering the more expensive galvanized 
malleable fittings. 

The “international list” of the Fittingsverband, in late 1933, 
evolved into the “Blue Book” of the International Malleable 
Tube Fittings Association, hereafter referred to as “Imatufia,” 


14 Transcript 64, transcript 147. 
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and comprises one of the major subjects of this association. 
‘There is no evidence that any American ever attended an Imatufia 
meeting. Before proceeding to that phase, the following further 
evidence of Mr. Stanley G. Flagg’s dealings with the Fittings- 
verband should be noted. Dr. Alms, signing himself as manager 
of the Fittingsverband, on March 5, 1934, wrote Mr. J. E. Bennett 
of Crane, Ltd., London, in part, as follows: 


Before we are going to express our opinion to the details of this Blue 
Book we might mention that the Fittingsverband has been of the meaning 
till now that it was understood as a tacit agreement according to which the 
Americans would stay off from the European continent and that on the other 
side the German works would not enter into the U. S. A. market. Starting 
from this point there could not be any misunderstanding by the Fittingsver- 
band as to what prices the American group had to set in the edition of 
their Blue Book after having given the accession to the Zurich agreement. 


A copy of this letter, a photostat of which is in the record as 
exhibit 52 B, was transmitted to Mr. Harkins, by Dr. Alms. 
‘The same question of a “tacit” renunciation of the European 
market by the association is brought up in a letter from Mr. 
Bennett to Dr. Alms dated June 24, 1936, reading in part: 


This brings up the question that you asked me in Berlin as to whether 
I knew anything of the old outstanding agreement between the Americans 
and the Germans. Although I was not internationally joined with you 
before late 1933, I always met the late Mr. Stanley G. Flagg, Jr., on his 
annual visit to London and you will know that he always paid Dusseldorf 
.a visit and met Consul Hilger. It was my understanding that there was 
a gentlemen’s agreement whereby the Germans undertook not to ship 
into so-called American markets, i. e., the U. S. A. domestic market, Central 
America, Hawaii, Cuba, Porto Rico, and the Philippines, which were looked 
upon as American possessions. I also had the thought that Mr. Flagg in- 
turn undertook not to enter into those markets which were predominantly 
German, i. e., I should say the German domestic market and Central Hurope. 

I have searched every paper but can find no records to substantiate this 
but I believe, if you have not already communicated with Consul Hilger, he 
would be the man who could verify if my understanding was the correct 
one or not. I am sorry I cannot give you any further assistance but 
hope the above will at least be helpful. 


Mr. Bennett transmitted a copy of this letter to Mr. Harkins. It 
appears in the record in photostat form as exhibit 53 B-C. Mr. Har- 
kins testified that the Alms and Bennett letters are the only evidence 
of such “gentlemen’s agreement” he has ever seen, saying “It was a 
vague rumor of such a thing. I have never seen anything written 
except in this—any definite evidence of it.” He never had verbal or 
written communication about it either from Mr. Stanley G. Flagg or 
Consul Hilger. He knew of no fittings shipments moving in either 
direction between the United States and Germany, but his company 
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definitely shipped to Belgium and Holland. Mr. Harkins gave as the 
“practical fact of the matter,” this testimony.® 


A. If Mr. Flagg made such an agreement with Consul Hilger, he did a very 
‘shrewd piece of work. He traded a substance for the shadow. The Germans 
could not ship fittings into the United States whether we had an agreement 
concerning them or not. They didn’t make the type of band or bead or threads 
that would be acceptable to the domestic markets and could not compete with 
the 45 or 47 percent tariff. In other words, I can’t see what either would gain by 
such an agreement, but this thing goes further than that. 


The Senior Flage’s son, S. Griswold Flagg, testified that he had no 
knowledge of such “gentlemen’s agreement,” saying : ** 


A. No, and I’ll tell you why. Your design for a German pipe fitting is abso- 
lutely, totally different from the design of an American fitting, and the German 
manufacturers couldn’t sell it to an American jobber. They wouldn’t take it. 
We have nothing to worry about from the German competition on that basis. 


The association president, Mr. Eichler, gave testimony on the agree- 
ment indicated in Alms and Bennett letters, as follows: 2” 


A. There was never any such agreement by the association. Mr. Flagg used 
to visit Europe as a hobby more than anything else, and met the head of Fittings- 
verband, and they may have discussed this. I have heard of discussions to that 
effect, but I have attended personally every meeting of the Association. It was 
never brought up, and if it was brought up, if it had been brought up, it would 
have been laughed down as a ridiculous arrangement. 

It would not be effective because it does not mean anything. The Germans, 
‘on account of the tariff and the type of fittings could not get into the United States. 
‘The Americans on account of our type of fittings and the duties could not get into 
Germany. So, therefore, it would be talking about something that is ridiculous. 

Now, he says about the Americans not agreeing to go on Continental Hurope. 
No American manufacturer would agree to any such nonsensical thing, because 
we were shipping to Hurope. Why stay out of Europe, where we could sell some 
goods? In other words, it would be a foolish agreement and never was brought 
up or discussed at the meeting to the best of my knowledge. 

Q. Without breaking the continuity of our subject, I show you commission’s 
exhibit 53-B, being a copy of a letter from Mr. Bennett, the recipient of the previ- 
ous letter from Dr. Alms, dated June 24, 1936, in which I point out the second 
paragraph with reference to said agreement. 

A. This paragraph confirms more or less what I have told you. This is a 
repetition of thé statement I have just made. It had no existence in fact in my 
opinion, from the standpoint of the association. 

Mr. Flagg was president and he may have discussed it with him, but I am sure 
that if it was, if it had been brought up at any association meeting, it would have 
been voted down as impractical, unnecessary, and of no value to the American 
manufacturers. 


Mr. Eichler attended all association meetings, knew the Senior 
Flagg well, and is positive in his recollection that Mr. Flagg never 
% Transcript 36, 37. 
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spoke to him about it nor even brought the subject up for Association 
discussion. His testimony further, in that respect, is: 


Q. However, the first exhibit that I called your attention to in place of Germany 
makes mention of Europe, does it not, in the fourth line of the paragraph, which 
reads “would stay off from the European continent” [handing]? 

A. That is right, yes. I would call your attention that this letter is dated 
June 19, 1936, and several years before that Mr. Flagg had died. Now, I wish 
to repeat that I attended all the meetings, that to the best of my recollection. 
and knowledge, this was never discussed. 

I have competed with the German manufacturers for a good many years, and 
even if they agreed to this it would not mean a thing. And, from the standpoint 
of the American manufacturers, it would be foolish to agree to give up business 
which we were getting—which we would get nothing out of and particularly 
when we were shipping at that time to the European market. 

Q. Can you summarize just in a practical way what you mean when you say 
“it would be foolish to make such an agreement”? 

A. Well, in the first place we know on account of the duties and the types of 
fittings that they could not enter the United States; so we can eliminate that. 
as being part of the agreement. 

Q. I see. Why can we eliminate that? 

A. Because no American buyer would buy German fittings and pay the duties. 
and use that type of fitting. In the past we have spoken of thread and the rest 
of it. 

Q. Yes. And the duties amounted to how much? 

A. 45 per cent on the value. 

Q. I see. 

A. Now, in these so-called American thread countries, such as Central America, 
North and South America, and those places it would be, of course, from a ton- 
nage standpoint, if the Germans had been shipping much over there, it might be,. 
what Mr. Flagg had in mind, was to forego the Buropean tonnage and keep them 
out of this particular area. But from the commercial standpoint it was im- 
practical. The percentage of fittings that the Germans shipped into these 
American thread countries was very small, and I would say less than what the 
Americans were shipping to Continental Europe outside of Germany. And there 
is a strong preference in these local countries, American thread countries, for 
the American type of fittings. 

Q. In effect, you mean that if such an agreement were to have some practical 
foundation, it would involve Americans giving up too much for too little? 

A. Bxactly. 

Q. An additional reason is that you, of course, include the fact that the 
German fittings were not acceptable to American consumers? 

A. Yes, and in these Central American countries the American type of fitting 
is preferred over the German, even though they are threaded American thread. 
They prefer the American type fitting. They use the German but prefer the. 
American. 

Q. In other words, not only in the domestic American market but in the Central 
American and parts of the southern American markets where American fittings 
have been introduced, they have enjoyed a preference since? 

A. That is right. 


Consul Hilger passed away shortly after Mr. Stanley G. Flagg, Jr., 
according to an Imatufia board meeting minuté in March 1936, which. 
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records adoption of a resolution of condolence (exhibit 242-A). The 
foregoing consists of the only evidence in the record relating to that 
phase of dealings with foreign manufacturers which was not formal- 
ized by signed documents of agreement. 


Ill. SCOPE OF MATTERS INVESTIGATED 


The commission, following a preliminary investigation which was 
completed in late 1945, on May 8, 1946, issued its summons and bill of 
particulars, charging that: 


” 


1. Said association has entered into international agreements with competing 
foreign producers, whereby ; 

(a) Said association agreed that its members would not export their products 
to certain foreign markets in consideration of competing foreign producers’ 
agreements that they would not export to the United States and its territories 
and possessions: 

(b) Competing foreign manufacturers have agreed with the association 
not to manufacture fittings with American pipe thread, known to the trade as 
Briggs thread, such being the type used in the United States, thereby preventing 
the importation of such American threaded fittings into the United States ; 

(ce) Said association has fixed prices and terms of sale for exports to Puerto 
Rico, Hawaii, the Virgin Islands, and the Philippines and secured cooperation 
and compliance therewith not only from its members but also from competing 
nonmember domestic producers. 

2. Said association has agreed with nonmember domestic manufacturers com- 


peting in export trade with its members on uniform export prices, and on the 
vlacklisting and boycotting of domestic dealers and manufacturers who refused 


to comply therewith. 

8. Said association has failed to keep records and minutes of its meetings 
and activities adequate or sufficient to disclose the method and plan by which 
its business was conducted or its relations with other Associations, corporations 
and individuals and it has failed to describe and disclose fully such method and 
plan and such relations to the Federal Trade Commission. 


A. Agreement With Luropean Manufacturers 
1. Background 


In the Spring of 1933, at the depth of the world depression, the Ger- 
man manufacturers, under their organization the Fittingsverband, 
initiated a movement to stabilize prices in export markets, particularly 
in South America. This information was cabled to Mr. A. Hilger of 
Bergische Stahl-Industrie, Remscheid, Germany, to Mr. Stanley G. 
Flagg, Jr. The text of these cablegrams appears in Mr, Flage’s letter 
to Hilger dated March 2, 1933, exhibit 101 A-B, reading as follows: 

My Drar Mr. Hiucrer: I was very pleased to receive your cable indicating what 
seemed to be some definite action on the part of Huropean manufacturers toward 
making a slight increase in prices, but what was better still perhaps, a steadying 
influence on the market in the industry. 
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Of course, there are a great many questions we would like to ask. Some of 
your national manufacturers have been pretty troublesome, so far as informa- 
tion was concerned that we have been able to obtain, notably Messrs. Woeste. If 
they are serious it would be a great help. However, you have advised us of 
the names of these companies represented in the Verband, and if you can do this: 
again, I will see that it is spread among American manufacturers interested in 
foreign business. 

There is quite a little question of detail as to settlement, some of which: 
have been included in your latest cable. If you can send us a complete list of 
discounts on fittings and on any other articles, such as perhaps pipe nipples, it 
would be a help and would perhaps also steady the market on this commodity. 
You have only given us prices in South America. We will be interested, of course, 
in Huropean prices and those in Asia. What is the method and the price where 
the European maker screws the American thread. Perhaps we could arrange 
something in that respect, if your friends were willing. There is no mention in 
your cable as to the currency which may be employed. We understand it is 
either the American dollar or its equivalent. 

I hope you will give this letter careful thought and try to cover the points 
raised, and add to it as much as seems necessary to you. 

Before closing I will give you the copies of the cables that we have received 
and sent: 

Your cable February 25: 

“Entire German and principal continental fittings industry signed price ar- 
rangement step Fixed rates Argentine eighty-four and half Brazil eighty- 
five and quarter stop St. Paulo reports American offer eighty-six and half 
stop Expect your adopting our rates. Wire confirmation.” 

Our cable February 27: 

“Cable received. Require particulars regarding interest, terms of delivery. 
Will study proposition immediately.” 

Your cable February 28: 

“Our terms C. I. F. less two and half discount on sight draft against B/L or 
ninety days net.” 

Our cable March 2: 

“Will adopt your new prices if and when we find they are inforce. Apparently 
your manufacturers have taken orders before the advance. Will write fully.” 

With best wishes for a satisfactory settlement of all these questions, 


Mr. Harkins had telephoned Mr. Eichler the substance of the first 
cable (February 25, 1933) and the latter replied by letter dated 
February 28, 1933 (exhibit 99 A-B), stating in part: 


We have cabled our men in Brazil and the Argentine to check up and see 
if they really are living up to this price agreement and when I have the informa- 
tion I will let you know. I told the men to treat the matter as strictly confiden- 
tial. About a month ago our man in Sao Paulo cabled us that a German agent 
in making the rounds to the trade had told the trade that an agreement had just 
been put into effect between the Germans and Americans, and booked what 
business. he could on the old basis price: We told our man we had no such 
knowledge of the agreement, so it looks as though the Germans in making the 
agreement among themselves had us in mind and did what they could to book 
business in anticipation of the agreement. I have no serious objections to this. 
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and would be glad to lose some business if it would discontinue the constantly 
lowering of price that has been going on for several years, and I presume you 
would feel similarly that a little sacrifice at this time might prove a good 
investment. 

There are certain questions which I feel should be answered and possibly Mr. 
Flagg has already covered them in writing the Germans, but I will give below 
the information I think we ought to have— 

1. What German makers are in the agreement? 

2. What control will they have over the smaller manufacturers, not members 
presumably, who have been one of the principal sources of trouble in the past? 

3. What control over agents such as Marks & Co. will they have? 

4. What will they sell their stocking agents at, particularly in the Argentine, 
where they continually for years have sold at a price which reflected something 
beyond what they were supposed to sell at? 

5. What terms of interests, ete.? 

6. What will they add to make the price c. i. f., if the price they give is f. 0. b.? 

7. What the price is in the different South American countries, also India, 
Hgypt, South Africa, China, ete. 

8. What prices on American thread fittings in Colombia, Peru, Venezuela, 
Central America, etc.? Should they not follow our prices in these markets? 

9. What will they do about the Swedish competition? 

10. What discount on nipples? 

11. Are they going to have penalties for failure to live up to their agree- 
ments, and, if so, what are they and do they want us to give them evidence when 
we find they are not living up to this scredule, and will they, when we give them 
the evidence, give us part of the fine? 

12. Is the agreement covering a special period of time, and, if so, how long, 
and if not, what is the basis of cancellation? 

I think the above information we ought to know. 

One other point is, what do you plan to do in the way of price in the meantime? 
I feel that we would be willing to put our price up to the agreement most any 
time, and I do not think we ought to hold back too long, with the idea that it 
might break down their organization. 

Eichler’s third question denotes interest in a German competitor, 
Marks & Co. Ina letter to Mr. Harkins dated March 4, 1933 (exhibit 
102), he wrote of another German competitor : 

We cabled both Brazil and Argentine and have received a reply from Brazil 
that February 27 Hamil took an order in Sao Paulo at 86.5 percent c. i. f. less 
3 percent discount for sight payment, and I suggest that Mr. Flagg put this up 
to the Germans to find out how this could happen if their agreement really 
amounts to anything. 

Again on March 18, 1933 (exhibit 104), Eichler, writing Harkins, 
mentions a third German competitor: 

We have a cable from our Brazilian office stating that Glittenberg of Germany 
are continuing to offer malleable fittings at 8714 percent c. i. f., stating their 


ignorance of any agreement. I feel that this should also be cabled to Germany, 
because it may be they are not members of the Association and we ought to 


know it. 
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Crane, Ltd., of England, seems also to have been a disturbing factor 
in the South American market, as witness Mr. Stanley G. Flagg’s 
letter of April 6, 1933, to Mr. Eichler (exhibit 113) : 


You perhaps know as much as anyone the efforts that are being made in 
England to get Crane Co. to line up with other manufacturers, especially with 
the Germans. The Germans seem very sincere in their efforts. It must have 
been a great piece of work to get manufacturers lined up from Sweden, Czecho- 
slovakia, and Italy. I believe this will hold, although perhaps in the meantime 
there may be some old contracts still hanging. 

So far nothing has been accomplished with Mr. Bennett in London. If he 
intends to maintain his position in quoting abroad, especially to South America, 
in sterling exchange, he perhaps may be doing only what one or two other small 
manufacturers in England may be doing, as well; but and if he continues to do 
this, the question in my mind is whether we should not quote in sterling in South 
America or in any other part of the world where we believe we can get business 
on an even basis and use the sterling currency. 

I am asking our London office today by cable to ask Mr. Bennett’s attitude if 
we should adopt his method of quoting South America. 


Reviewing this competition, Mr. Flagg, on April 27, 1933 (exhibit 
118 A-B), wrote Mr. Hilger, in part, as follows: * 


During the last few days I have been in conference with representatives of the 
Crane Co. and the Walworth Co. Whilst the Crane Co. in London is owned and 
controlled from America, it is not their policy to interfere in matters of detail, 
quotations, and general business methods as may be adopted in England. They 
have confidence in their organization and feel that the situation is much better 
understood over there than it could be here by correspondence. However, I think 
I have succeeded so far in getting a sympathetic hearing. 

You must understand that everyone will now be watching your organization ; 
whether your new prices have seriously been put into effect. Whether you can 
do so without cooperation is, of course, a very serious matter. You can get no 
one to agree with a price schedule without seeing it. Our people may not wish 
to be dictated to, but will be willing to cooperate. You might think this over. 


Little progress toward an agreement was apparent as the year 
wore on. Mr. Hilger, on August 25, 1933, wrote Mr. Flage as 
follows (exhibit 120 A-B) : 


We are in receipt of your telegram reading as under: 

“Glad to help gold basis satisfactory if adopted by all exporting countries 
we have little Brazilian business on account exchange control advise decision 
you make, 

“STANLEY FLAGG” 
and are glad to know that you are prepared to assist us in creating a price 
basis for the South American markets, which prevents se gevetine from 
the one or the other side. 

According to your experience, South America buys only German and Czech 
fittings besides the product of the United States of America, and as Germany as 


well as Czechoslovakia have adopted the gold basis, you can and ought to do the 
same, 
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We may mention that we do not only refer to the Brazilian market but to all 
South American countries and that therefore the selling rates should be brought 
on the same level for all exporters as well as for all the different countries in 
South America. 


We have no doubt that in view of this situation you can give us your consent to 
adapt your prices and to bring same on our level and should thank you to confirm 
to us by an early mail that and from which date we may rely on your cooperation 

Your early good news will oblige. 

In the meantime, in this country, the National Recovery Administra- 
tion was being inaugurated. The effect of this program on costs 
appears in Mr. Harkins’ letter to the Flagg Co.’s London manager, 
Mr. John M. Strausner, dated October 13, 1933 (exhibit 124), reading 
in this respect as follows 

Due to the N. R. A. program, costs have gone up considerably in this country 
and prices, as well. This will make it very difficult for us, in the United States 
at least, to manufacture and sell at as low a price as other countries may. This 
question has been discussed a good deal in Washington, but no definite defense 
has been agreed upon. Working 8 hours, increasing rates of pay, naturally 
eutting down the daily or monthly output with the same number of operators, 
has put up the cost. 

A code of fair competition for the valve and fittings manufacturing 
industry was approved by the President on December 15, 1933. It 
bears Code No. 153, and a copy of it appears in the record as exhibit 
No. 93. It relates to the domestic industry, but defines “Markets” 
(sec. 1, p.33) as follows: 

Section 1. No provision of this code relating to prices or terms of selling, 
shipping, or marketing, shall apply to export markets. Export markets, as used 
herein, shall include markets in any territories or possessions of the United 
States not on the continent of North America, and the Panama Canal Zone except 
when the United States Government is the purchaser. i 


2. First Blue Book, December 15, 1933, Zurich Agreement, 


The activity of the Fittingsverband during 1933 was not confined 
to continental Europe. On May 12, 1933, their secretary, Dr. Alms, 
dispatched by air mail an invitation - Mr. J. M. Strausner, the Flagg 
Co., Ltd., London manager, “to an international conference for the 
gananee of the Fittings-World-Market” to take place in Zurich on 
December 11, 1933. The invitation, of which a photostat is in the 
record as exhibit 150 A—B, suggests a program of 11 subjects, among 
them: 

V. Establishment of the renunciation of the contracting parties on particular 


markets. 
VI. Discussion of the price level on the world market. 
VII. Extension of existing contracts on new contracting parties. 
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VIII. Discussion of the different proposals and wishes with regard to existing 
contracts. 

IX. Deliberation and carrying of motion on the revision of the moratorium 
regarding the (‘None-Crane Countries.’ ) 

X. Discussions and carrying of motion of an International General Contract. 


The items VII, VIII, and IX evidently necessitated group meetings 
in advance of the Zurich date. This in fact occurred. In late Novem- 
ber, a meeting took place in London which was designated “British 
Empire Conference.” Present were representatives of George Fischer, 
the Swiss manufacturer, the Fittingsverband, British and Swedish 
manufacturers. The record contains a photostatic copy of the agree- 
ment made at this conference, appearing as exhibits 148 A-C, 144 
A-B, and 145. The first of these contains the following provisions: 


Prices.—All export prices are undestood to be cif. duty unpaid for a minimum 
shipment of 12 ewts. or 600 kilos as equivalent. 

Payment will be made in sterling or U. 8. A. currency (see later note re U. S. A. 
currency) with 2% net discount for cash against documents or within 7 days 
from date of invoice, whichever is the shorter period. A further discount of 5 
‘percent on the net is allowed to exporting indent houses. 

Currency.—If an agreement can be made with the U. S. A. and Canadian manu- 
facturers to export to these markets in British sterling currency then sales from 
all parties will be made in sterling. 

4. Export prices for the above markets can only be changed by the mutual 
‘consent of all parties. 


The third of these exhibits (No. 145) fixes prices for Central and 
South America, as follows: 


Terms and conditions for Central and South America were agreed as follows: 
British thread fittings: 
‘Black quality—Sterling list less 83 percent. 
Galvanized—Plus 30 percent. 
American thread fittings: 
Black quality—Sterling list less 74 percent. 
Galvanized—Sterling list less 74 percent. 


The agreement embraced in these exhibits bears on its first page 
the date November 27, 1933, but on its second page discloses signature 
by the four parties on December 11, 1933. Mr. J. E. Bennett, of Crane, 
Ltd., London, however, on November 27, 1933 sent a cable (photostat 
exhibit 133) to Mr. Steere of Crane Export Corp., New York City, 
reading as follows: 


Wmpire markets stop Verband also claimed to quote duty paid this suggestion 
definitely refused by British makers including ourselves stop 

Verband have agreed sign agreement duty unpaid Swedish makers also have 
agreed these latter subject to satisfactory Norwegian agreement now under 
negotiation stop 

British Bmpire agreement contains clause accept dollar or sterling payment 
therefore dollar depreciation nullified stop 
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British manufacturers including ourselves offer give concessions other world 
markets including South America in equal prices on established currency basis. 
Therefore suggest you quote Empire markets sterling basis duty unpaid at 
discounts. We will cable if Norwegian agreement is agreed tomorrow Tuesday 
No likelihood establish economic world prices otherwise stop 

China willing treat this separately and reduce discounts if you willing invoice 
on dollar basis payable sterling at closing rate of sterling exchange on New York 
or London day previous to payment stop 

Believe above would stabilize world competition stop 

Empire agreement will be signed tomorrow Tuesday cable stop 

China if not agreeable above how would you suggest stabilization currency. 


The substance of this cable was communicated to Messrs. Flagg and 
Kichler. The former, on November 28, 1933, wrote Eichler twice on 
the subject (photostat exhibits 134, 135) raising these questions: 


Again, they state dollar or sterling payment. How shall we bill so as to get an 
established currency payment? 

What are the concessions for other markets, including South America? Can 
we still bill South America in dollars and will they be obliged to buy sterling 
drafts or shall we regulate the net of the invoice to suit the sterling exchange? 

What currency do the Germans use? Will they use dollars or £? 

Will we continue to bill in dollars in South America? It may be difficult to 
obtain sterling exchange. 

Are there any rules in South America prohibiting countries billing in any cur- 
rency other than their own? 

We hear nothing of agreements with the French manufacturers, or Italians, 
Austrians, or Czechoslovakian. Do they appear? 

If American manufacturers agree to this schedule as outlined by the Germans, 
we must have a copy of their price regulations all over the world, as we have had 
in times past. 

1. Proposan: Sell in British Empire in sterling or dollars, duty unpaid. 

2. Resutr: Eliminates all but British manufacturers. Depreciated dollar 
would help to offset preferential duties, but English makers will not permit 
even this approach to price equality. ‘ 

8. SuacesTIons: Why not attempt to secure some advantage here to repay 
us for withdrawal from all Empire markets? 

4. What about European prices, also Egypt and Near East? 

5. Suggest if we withdraw from Empire markets to favor British and from 
Buropean markets to favor Germans, that neither British or Germans quote or 
supply American thread fittings. 


Mr. Eichler’s reaction was likewise adverse to the Empire program, 
his letter to Mr. Flagg, bearing the same date, November 28, 19338 
(photostat exhibit 186 A-B), reading, in part: 


Mr. Keefe and I have just been discussing the London cable which I ’phoned 
you today and as we analyze it the British would be getting a great deal and 
giving us nothing—and the Germans and the Americans would be considerably 
worse off than at the present time, because the Hmpire trade would be closed to 
them. Even assuming that if we can interpret the cable to mean that the British 
would be willing to sell at higher prices in all markets except British markets, 
the volume they do in these other markets does not amount to anything—and, 
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therefore, as I see it, we would be giving up trading with the Empire and getting 
nothing in return. The pipe people, for example, in India can sell pipe, that is, for 
example, American makes, at a price which is just low enough to offset the dif- 
ference in duty, and it seems to me that the British manufacturers having British 
products should be satisfied with prices on an equal basis and not want the tariff 
protection universally—that is in all Empire markets so that the Germans and 
Americans would be closed out with the possible exception of Fischer, who with 
his particular type of fitting might still be able to get some business. 

Personally, as I see it, the two big fittings production countries are the United 
States and Germany and the problem is for these two major manufacturing coun- 
tries to get a fair share of the business, and I believe closing the Empire to these 
large manufacturing countries would not be fundamentally right. There would 
be divided up too small a part of the world and we must not forget the Japanese. 
Probably England can keep them out of the Empire by some clever stunt, so that 
we would have them competing with the Germans and ourselves and the rest of 
the world aggressively. 

As an actual fact the cable is not clear tome. In other words, it seems where 
he states “British Empire agreement contains, etc.,” contradicts the following 
sentence where he says: “British manufacturers including ourselves, ete.” In 
other words, in one, the dollar depreciation being nullified and in the next sen- 
tence he states we were to sell in sterling. 

Altogether it looks to me like Bennett has put a rather unfair proposition up 
to us and it is hard for me to understand how the Germans would have agreed 
to the conditions, unless they have some concession in Burope, or possibly some 
special volume of tonnage which they can ship into England. 


Therefore, when faced with what they considered an “unfair propo- 
sition” from the English, which, if accepted, would deny the American 
“a fair share of the business” in the Empire markets, Mr. Eichler sent 
what he termed a “negotiating” cablegram to Mr. Bennett in which he 
indicated a willingness to bargain. In photostat form, it is in the 
record as exhibit 138, and reads as follows: 


COPY OF CABLEGRAM MR. A. J. EICHLER REQUESTED ON NOVEMBER 
29 TO BE SENT CRANE LTD., LONDON. ; 


* * * * * * * 


ANXIOUS AGREE BUT SETUP MANIFESTLY UNFAIR TO AMERICA 
STOP ASSOCIATION MEETING MONDAY NEW YORK STOP WISH TO 
ADVISE IN ADVANCE WILL QUOTE STERLING EMPIRE MARKETS ONLY 
ON DUTY PAID BASIS OR EQUIVALENT STOP WILLING CONCEDE PRICE 
ADVANTAGE CONTINENTAL EUROPEAN MARKETS EXCEPT RUSSIA 
STOP INVOICES AND DRAFT DOLLARS WESTERN HEMISPHERE AND 
CHINA ALL EUROPEAN MANUFACTURERS INCLUDING BRITISH TO Dis- 
CONTINUE MANUFACTURING BRIGGS THREAD FITTINGS TWO INCH 
AND SMALLER STOP PROPOSE YOU OPEN NEGOTIATIONS WITH JAPAN 
STOP AGREEMENT WHEN SIGNED BY ALL FOR SIx MONTHS WITH 
THIRTY DAYS CANCELLATION CLAUSE. 


Mr. Harkins, in this letter to Mr. Strausner, on December 1, 1933 
(photostat exhibit 189), on the same subject, wrote as follows: 
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I do not suppose for an instant that they will stop cutting American threads 
in Hurope. Perhaps thisisa trading point, but it would solve a lot of difficulties 
and trouble, unless they came back and said yes, provided we stop cutting British 
threads. Of course, you know only a limited number of countries, mostly in 
the Caribbean area, use American threads. There are a few used in the northern 
countries of the South American continent, but the business is not large. The 
foreigner has not, so far as we know, sold fittings with these threads in the 
Central American countries, or in Cuba, or in Puerto Rico, or in the Philippines, 
or in Hawaii. The exception we made, of course, was in the larger sizes where 
the oil companies universally use the coarser threads of the American standard. 

It is a very interesting problem, but I doubt if their suggestions, as we un- 
derstand them, will go through without some radical changes. Of course, I ain 
looking forward to fuller and more explicit news from you before I or anyone 
else could get a very definite idea of what is going on. If Bennett writes the 
Crane Export Corp. they will, no doubt, give us access to some of the cor- 
respondence, probably not all. 


Mr. Strausner answered Harkins’ letter by cable (photostat exhibit 
140), which reads as follows: 


FRENCH IMPORT FOUR THOUSAND TONS MAKERS NOT INTERESTED 
EXPORT FIRMLY PROBABLY REPRESENTED STOP AGREEMENT SUG- 
GEST YOU THROWING AWAY SUSTANCE FOR SHADOW YOUR RESULTS 
UNCONTROLLED PRICES LAST FEW YEARS NEGLIGIBLE DOLLAR COM- 
PETITION WILL BE MET WILL FIGHT FOR DISCONTINUANCE BRIGGS 
BUT BELIHVE HOPELESS CURRENCY MAY BE ARRANGED BUT YOU 
BENEFIT BY STERLING FIVE PERCENT PRESENT EXCHANGE SUGGEST 
CABLING ASSOCIATION LAST WORK NOTHING CAN BE DONE UNTIL 
ZURICH PLEASE CONSIDER SERIOUSLY RESULTS UNCONTROLLED 
PRICES IF NO AGREEMENT. 


Mr. Strausner, in a letter to his superiors dated November 30, 
1933 (photostat exhibit 141 A-E) gave a report of the London 
conference, designating as “watching brief for U. S. A.,” Messrs. 
J. E. Bennett, V. L. Young (the Walworth, Ltd., manager), and 
himself. The last paragraph of his letter reads as follows: 


The Germans want Bennett and myself to attend the Zurich meeting, which, 
of course, I would not do without your instructions, also unless our approval 
of South and Central American prices were confirmed. The seriousness of these 
people trying to make prices which could be made stable, and to make a fair 
eompetition appealed to me very much, as it should enable the American manu- 
facturers to regain some of the business which they have lost on account of the 
low prices made by the Germans and Swedes. This applies especially to South 
and Central America where I consider we are vitally interested. We, of course, 
are not interested in the Continental price agreement, which is hoped to be 
made by the Germans and the other makers, but we are interested in the other 
markets, which will be decided at that time, although I am not sure but what all 
of the countries in which American manufacturers would be interested, have not 
already been settled. I will not know this until I see the complete set of prices 


tomorrow Friday. 
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Mr. Bennett communicated the trading point, abandonment of the 
Briggs American thread fitting manufacture, to the Zurich conference,. 
from which, on December 11, 1933, Messrs. Hilger and Homberger 
dispatched to Mr. Flagg the following cable (photostat exhibit 146) : 


SURPRISED TO HEAR FROM BENNETT ASSOCIATIONS DE- 
MAND STEERES TABLE DECEMBER FOURTH FOR ALL SIGNATOREES 
AGREE ABANDON SELLING MERCHANTS BRIGGS THREAD WESTERN 
HEMISPHERE STOP TO FITTINGSVERBAND SUGGESTION IMPOS- 
SIBLE ZURICH CONFERENCE NOW SITTING SETTLE ALL OTHER 
WORLDS PRICES AND LIKELY TO FAIL IF YOU PERSIST YOUR 
DEMAND ASK YOU REALIZE BETTER PRICES WITH MARKETS 
OPEN TO ALL MANUFACTURERS COMPENSATES ALL OF US STOP 
DO NOT WISH START COMPETITION BETWEEN ALL IN WESTERN 
HEMISPHERE AND CHINA NOTHING GAINED BY ANYBODY STOP 
STRONGLY FEEL. ASSOCIATIONS INTERESTS ON EQUALITY WITH 
ALL CABLE TO HOTEL BAURLAC ZURICH—HILGER HOMBERGER 


To this cable Harkins immediately cabled the following reply— 
dated also December 11, 1933 (photostat exhibit 147) : 


IF WH WITHDRAW DEMAND YOU DISCONTINUE BRIGGS THREADS 
WILL ALL SIGNATORIES SELL BRIGGS FITTINGS FROM AMERICAN 
PRICE LIST AND SUBJECT CURRENT AMERICAN DISCOUNT SHEET 
STOP WILL NOT ALTER OUR DECISION THAT SALES IN WESTERN 
HEMISPHERE AND CHINA MUST BE IN U S DOLLARS STOP 
SENDING BENNETT COPY THIS CABLE 


On the third day thereafter, December 14, 1983, Bennett cabled 
as follows (photostat exhibit 148) : 


VERBAND ACCEPT BRIGGS THREAD PROPOSITION YOUR CABLE 
DECEMBER ELEVENTH SUBJECT YOU AGREEING DISCOUNT FOR 
WESTERN HEMISPHERE ON BRITISH THREAD FITTINGS HIGHTY- 
THREE STERLING VERBAND SHIPMENTS AND EIGHTYTWO U § 
DOLLARS AMERICAN MANUFACTURERS ALSO CHINA EIGHTY- 
FIVE STERLINGS VERBAND SHIPMENTS AND EIGHTYFOUR ONE- 
QUARTER U S DOLLARS AMERICAN MANUFACTURERS STOP BRITISH 
MANUFACTURERS WOULD FOLLOW 

AMERICAN PRACTICE STOP WILL EMBRACE ALL SIGNA- 
TORIES STOP ALL WORLD PRICES NOW FIXED AND AWAIT 
YOUR ACCEPTANCE CABLE REPLY TODAY CERTAIN HOTEL 
BAURLAC ZURICH NOTIFY STEERE— 


HILGER HOMBERGER BENNETT, 
Mr. Harkins confirmed this acceptance in a cable dated December 
15,1933. The text of this cable appears in a letter of that date which 
he wrote Messrs. R. E. Steere (of Crane Export Corp.) ; J. R. Steneck 
(of Illinois Malleable Iron Co.) ; and Mr. A. J. Eichler (photostat 
exhibit 149 A-B) from which the following material portion is quoted : 


It is our understanding that all American manufacturers will cable their 
South American representatives substantially as follows: 
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“New discount black eighty-two galvanized plus thirty packing plus one and 
half percent effective immediately. No unmailed orders at old prices.” 

In order that the Verband might know that we appreciated the concessions 
from their original position finally made, we cabled them today: 

“Accept our congratulations gigantic task well done. Assure you American 
association’s cooperation. Reciprocate your good wishes.” 


The Verband’s acceptance of the American price list for the 
Briggs thread resulted in an agreement signed on December 15, 1933, 
by Consul Hilger, J. E. Bennett, and one Hortsmann (a Verband rep- 
resentative). Mr. Stanley G. Flagg, Jr., on January 17, 1934, trans- 
mitted a translated copy of this particular agreement to Messrs. Steere 
and Eichler, writing (photostatic copies of letter and agreement, ex- 


hibit 156 A-C) : 


Herewith is our translation of the German documents sent over to me with 
special reference only to the American business. Mr. Harkins thinks this 
corresponds with the Blue Book, but as the translation has been made, I thought 
it should be passed along, 


The important terms of the agreement appear on the first page 
thereof (exhibit 156 B) and are as follows: 


FITTINGS— UNION 


New agreement with the fittings industry of the United States of North 
America regarding Central and South America (excepting the British colonies) 
as well as China and Manchuria, dated December 15, 1938, releasing or cancel- 
ing the London agreement of November 28, 1933, and change of the International 
Zurich Agreement of December 138, 1933, with regard to the instructions for 
China (all places) and Manchuria. 

(1) The German fittings —Union, as well as other parties of the contract, 
accept for delivery of tempered, founded, fittings with American windings, or 
coils (Briggs coils) the American special list of July 1, 19338, with 55 percent 
rebate in U. S. A. paper dollars. 

(2) The prices for Central and South America are changed as follows: 82 
percent rebate in U. S. A. paper dollars plus 30 percent additional charge for 
zincing (galvanizing) and 1% percent for packing on the net value of the black 
merchandise. 

The other conditions or stipulations for 1 and 2 read unchanged, as follows: 

Condition of payment: In English currency, or in other currencies (exchange 
rate of the London, or New York bourse, or exchange on the day before payment ) 
with 2 percent discount for cash upon payment against documents in, or at the 
port of shipment, or net cash against sight draft. All other drafts are subject 
to a charge of interest from the date of the draft to the approximate date of 
the receipt of the amount at the rate of 6 percent per year, with an allowance 
of 120 days as the maximum time limit. Viz: A 120 days’ draft is subject to an 
interest charge of 5 months. All collection and consular fees or expenses are 
charged to or for account of the buyer. 

Conditions of delivery: C. i. f. for a minimum quantity from one purchaser 
of 1,000 kilos (or 2,000 pounds) or more and f. o. b. (free along side of steamer ) 
for smaller quantities. 
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Export—Firms can only be paid a commission of 5 percent on the outside 
(highest possible) ! 

(3) China (all places and Manchuria) : 84 percent rebate in U. S. A. paper 
dollars plus 30 percent additional charge for zincing (galvanizing), 144 percent 
' for packing on the net value of the black merchandise. 


Mr. Stanley G. Flagg at this time was occupied with the NRA code 
as appears from correspondence represented by photostatic exhibit 
158 A, a letter dated January 30, 1934, to Messrs. Steere and Eichler. 
‘This explains the active participation of Mr. Harkins in the Zurich 
negotiations. At the same period of time, the association’s secretary, 
Mr. A. E. Rowe, was incapacitated by illness. This fact appears in 
Mr. Strausner’s letter to Harkins of January 29, 1934 (photostatic 
exhibit 160 A-C) in which he wrote concerning the Zurich agreement 
as follows: 


(1) We have written to Verband for price on nipples. Do not know what 
they are (see attached copy of letter). , 

(2) These prices are shown in the Blue Book, copy translated should have 
been given yout by Steere. It was sent by Bennett for you. 

(8) It might be well for you to write to the Verband and say you have a 
small stock in Spain, which we are trying to liquidate, and when same has been 
sold we will live up to their conditions, and that the sale of this should not 
be regarded as cutting the price, merely liquidation. 

(4) In the Blue Book prices and conditions are given for Sweden, Finland, 
and Denmark. Russia is still in abeyance, awaiting a reply to proposition to 
you from the Verband. As to Germany, to my mind it would be better to dis- 
regard this for the moment, as it would only start a disagreeable argument. 
We cannot sell there in any event, and they would want to know American domes- 
tic prices, ete, ete. If they are offering fittings in United States then we 
should know German prices, otherwise think it best to forget this. 


Mr. Stanley G. Flagg, Jr., on February 8, 1934, transmitted to 
Messrs. Steere, Eichler, and Steneck copies of a “condensed version 
of the Blue Book.” A copy is included in the record as exhibit 162 B. 
It is captioned as follows: 


THE Pier Firrings AND VALVE Export ASSOCIATION 


Bulletin No.1 1934 


A. H. Rowe, Secretary, 
Branford, Conn., U. S. A. 
PHILADELPHIA, Pa., February 1, 1934. 
To members of the Pipe-Fittings and Valve Hxport Association: 

The undernoted discounts, conditions of delivery and terms of Sale are the 
result of a number of conferences in which English and all Continental European 
manufacturers participated and to which your association is pledged. The 
Kuropean manufacturers made these prices effective December 15, 1933, and 
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they are to remain effective indefinitely. Cancellation of all or part of this 
agreement is subject to 3 months’ written notice, 


International agreemenis—prices and terms—malleable fittings with British thread 


Discount | Extra for Charge for 


Country Currency black galva- packing | Conditions of delivery 
fittings nizing (see note 6) 
“Ss << Percent Percent Percent 
PAD YSSUMN GS Same ene ee Shillings______ 8214 30 14%] C.i.f. on 600 kilograms 


or over. 


” 


Terms of payment.—2% percent—cash against documents. Sight drafts up 
to 60 days sight, with interest at 6 percent. 


In 10 pages there follows a listing of the following 95 countries, 
colonies, and dominions: Abyssinia, Albania, Algiers, Argentine, 
Australia, Austria, Azores, Belgium, Bolivia, Brazil, British Guiana, 
British Honduras, British India, British West Indies, Bulgaria, 
Burma, Canary Islands, Central African French Colonies, Ceylon, 
Chile, China, Colombia, Cyprus, Czechoslovakia, Danzig, Denmark, 
Dutch East Indies, Ecuador, Egypt, Estonia, Finland, Fiume, 
France, French Morocco, Gibraltar, Gold Coast, Great Britain, Greece, 
Holland, Hungary, Iceland, Indochina, Iraq, Ireland, Italy, Italian 
Colonies, Japan, Kenya, Kongo (Belgium), Latvia, Liberia, Lithu- 
ania, Luxembourg, Madagascar, Malaya, Malta, Manchukuo, Mau- 
ritius, Memel, New Zealand, Nigeria, Norway, Palestine, Paraguay, 
Persia, Peru, Poland, Portugal, Portuguese Colonies, Roumania, Rus- 
sia, Saar Territory, Seychelles, Siam, Sierra Leone, South Africa, 
South West Africa, Spain, Spanish Colonies, Spanish Morocco, Straits 
Settlement, Sudan, Sweden, Switzerland, Syria, Tanganyika, Tunis, 
Turkey, Urganda, Uruguay, Vatican City, Venezuela, Yugoslavia, 
Zanzibar, Zara. For each of these there is a listing of price and terms 
of which the above recording of Abyssinia is representative. 

The eleventh and last page is entitled “General Information,” and 
appears as follows: 

1. No commission representative may pass on to the buyer any part of his 
remuneration. 

2. No commission representative may receive more than 5 percent of the net 
amount of the invoice. 

38. Sales on consignment are prohibited. 

4. No information regarding prices for countries other than the one in which 
he serves is to be given to any representative. : 

5. An allowance of 5 percent may be made to export commission houses in the 
United States provided you have filed the name of the commission house with the 
secretary of the Pipe Fittings and Valve Export Association and provided the 
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commission house has definitely agreed not to pass any or all of this allowance 
to the purchaser. 

6. The charge for packing is, in every case, added to the value of black fittings 
before the charge for galvanizing or painting or asphalting has been added. 

7. The following special charges must be made wherever applicable: 


Percent 
(a) Painting red__._-----_-----__-=-----+-~-----==-=--=-——- D 
(b) Asphalting___------_------__------= -=---=====--=-==------ 10 
(c) Drilling _-------__----+-------+------------------------- 10 
(ad) Right and left threads________-- ------------------------- 10 
(e) Left hand thread_---_---_------------------------------ 10 


STANLEY G. FLAGG, 
President, Pipe Fittings and Valve Export Association. 


The counterpart, or more properly, the parent of the foregoing list, 
is known as the first Blue Book of Imatufia, or “1933 edition.” A 
photostat copy of it, consisting of 72 pages, is in the record as exhibit 
No. 247. It was published by the Verband, and though described as 
XII edition, is titled “International Fittings Conference.” The reg- 
ulations above quoted compare quite accurately with those set forth 
in this exhibit, the salient ones being here reproduced: 

At page 2: 


This pamphlet is only meant for use within the works. It must not be handed 
on to representatives, agents, and buyers whatsoever ; these may only be advised 
of those regulations which are valid for the respective countries. 

Yor offers and sales, the fundamental price list of the iron and steel works, 
formerly Georg Fischer, of Singen-Schaffhausen, and as a supplement to this, 
that of the Bergische Steel Industry, Remscheid is to be taken as a basis and 
later on the internationally confirmed fundamental price list. 

Goods are only sold against firm specifications to be taken delivery of imme- 
diately, in any case not later than three months after date of order. Contracts 
or sales on time as well as consignment deliveries are not allowed. 


At page 3: 


The exporting works is responsible, when selling through its own representa- 
tives, sales organizations and depots abroad, that no offers or sales will be made 
below the full minimum export price. Such individuals or firms are considered 
to be representatives who negotiate business against commission for account of 
the works delivering the goods. The representatives may not pass on to the 
buyers anything of the commission, which at the utmost can be 5 percent of the 
net amount of the invoice. Representatives are not allowed to act at the same 


time as buyers, 

All of the countries and colonies named in exhibit 162 above are 
here grouped under the classification of the continents and for each of 
them there is provided a page on which are printed the allowable dis- 
count, packing charge, galvanizing charge, cash discount, and any 


special information. Under the latter are recorded renunciations of 
markets as follows: 


s 
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Book Manufacturers from— Market renounced 


Austria. 
Bulgaria. 
Czechoslovakia. 
-| Denmark. 
Finland. 
Hungary. 
Iceland. 
Norway. 
Sweden. 
Switzerland. 
Turkey. 
Australia. 


The list contains no reference to the United States or any of its 
insular possessions. That the list applies to the Whitworth British 
thread is the implication from the inclusion among continental group- 
ings, of this class: “V, American Briggs threads for all countries.” 
Page 58 lists the discount for Central and South America for “British 
Standard Threads.” 


3. The Second Blue Book, 1937 Edition 


The second Blue Book, referred to as 1937 edition, issued August 1, 
1937, appears in the record as exhibit No. 248. This volume, consist- 
ing of 203 pages, generally resembles the one just described as to 
form, grouping of countries, and detailing of discounts for all coun- 
tries except the United States and its insular possessions. A total of 
99 countries, colonies, and dominions is made subject to the price list. 
The product covered is described at page 8 as follows: 

Products covered by the agreement.—The agreement of the International As- 
sociation comprises all standard malleable iron fittings and malleable iron flanges, 
covered by the groups, including plugs and bushings (these latter also of gray 
iron) caps, nuts, railing fittings, all raw or machined, also galvanized, lacquered, 
asphalted or provided with any other coating—so far as these articles serve 
for pipelines or rodding. Excluded are: Malleable fittings with conduit threads 


for electrical purposes, single and double brass seat unions, radiator plugs, radi- 
ator bushings, and radiator nipples or malleable iron fittings other than standard 


commonly used in the oil and allied industries. a 
The price lists to which the discounts shall be applicable are spec- 
ified on page 18 of the book as folows: 


Ruling Price Lists 
as the basis for all Works’ Catalogs 


(a) For British and Continental Standard Threads. 


Branded and beaded fittings: 
1. For offers and sales in international currencies (excepting U. S. A. dollar 


and sterling) the GF. price list of 1937 is to be employed as the basis for all 
the other price lists, and with all subsequent corrections. 
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2. For offers and sales in U. S. A. dollars, the international dollar price list 
of 1st June 1935 is to be used, excluding wrought nipples and long-screws. 

3. For offers and sales in sterling to Great Britain and the British Empire, 
the sterling farthing price list of Crane Ltd., London, Circular 136, dated 1937, 
is to be employed or as an auxiliary the GF—Sterling Price List. 

Plain Fittings: 

4. For plain fittings the list prices in international currencies, U. 8. A. dollar 
and sterling apply in accordance with Crane Ltd., London, Circular 136, dated 
1937, or as an auxiliary the corresponding gross price list of the Bergische 
Stahlindustrie, Remscheid. 

(b) For American Briggs Threads.—For offers and sales of fittings with 
Briggs threads, the basis catalog prices of the standard American domestic price 
list prevail. 

The requirements as to firm sales with 3-month delivery period 
and 5 percent export commission limit appear in this list, with the 
addition of the following further regulation of exporters (p. 23) : 

(d) Sales to export merchants are prohibited in respect of such countries in 
regard to which special agreements exist within the framework of the inter- 
national agreements (G. of main agreement), with the national fittings industry, 
the latter being a member of the International Malleable Tube Fittings Asso- 
ciation. To other Huropean countries, sales through export merchants are 
permissible, provided the price sheets do not state otherwise. 

However, the supply works must take all precautionary measures to assure 
that all the regulations of the Blue Book are maintained by the export merchants. 

Export merchants, who purchase from works, not belonging to the inter- 
national association, or who ship to a country other than the market disclosed 
toward the supply works are after due consideration by the international 
secretary and by his orders to be placed on a black list and shall be excluded from 
supplies. 

Renunciation of markets is found in the book as follows: Pages 
98, 64, and 86 recite renunciation by the Spanish firm, Elma, Mon- 
dragon, of the Belgium, Netherlands, and Switzerland markets. This 
same firm, together with the Jugoslav firm Titan, are recorded as 
renouncing the following South American countries (Blue Book page 
reference given) : Bolivia, 162; Brazil, 167; Chile, 172; Colombia, 177; 
Ecuador, 182; Paraguay, 187; Peru, 192; Uruguay, 197; and Ven- 
ezuela, 202. 

For each of these countries, the discount for the British standard 
thread is specified with the description : 

Price-fixing group: American group, British group, German group, 
Swiss group. 

The only Central American or Caribbean countries listed for the 
British standard thread are (with Blue Book page) : Dutch West 
Indies, 65; Bermuda, 134; Jamaica, 142; British West Indies and 
British Honduras, 135; and Trinidad, 158. 
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All of the above-named South American countries are listed in the 
continental grouping on page 4 under the designation: “3. America, 
(a) British Standard Thread.” Following this, the remaining por- 
tion of this group classification reads as follows: 

(b) Briggs Thread: 

Price sheet for all groups and all countries. 

Price sheet with the exceptions for the German group with schedule of the 


dollar-discounts as well as a special price sheet valid for the German group, for 
Mexico. 


This exhibit, however, carried no pricing page for Mexico. 
4, Formal Proceedings of Imatufia 


The Blue Books issued by Imatufia embodied the prices, discounts, 
terms, sales regulations, and territorial renunciations determined in 
formal action by the body as a whole or by its managing board. Rec- 
ords of proceedings and other formal documents, such as annual 
reports, were produced by the respondent association’s officers and were 
introduced into the record. They are the following, and bear the 
indicated exhibit number reference: 

Ewhibit 251 A-G—International Joint Agreement, Zurich, De- 
cember 14, 1933. 

Exhibit 240 A-L—Memorandum of International Conference, 
Duesseldorf, July 4-11, 1935, 

Exhibit 241 A-Z.—Memorandum Managing Board Meeting, Paris, 
November 6-9, 1935. | 

Exhibit 242 A-Z 10.—Minutes Managing Board Meeting, Berlin, 
March 24, 1936. 

Exhibit 243 A-Z-4—Main Agreement, Zurich, February 17, 1937. 

Exhibit 277 A-T.—Memorandum Managing Board Meeting, Berlin, 
May 25-28, 1937. 

Exhabit 312 A-E.—Main Agreement—Alterations, London, July 6, 
1937. 

Exhibit 276 A-L—1936 Report, dated February 1, 1937. 

Exhibit 244 A-R.—1937 Report, dated March, 1938. _ 

Exhibit 249 A-Q.—Minutes Association Meeting, Baden-Baden, 
April, 1938. 

Exhibit 554 A-Z-26—Memorandum III Board Meeting, Berlin, 
April 26-30, 1938. Memorandum IV Board Meeting, Baden-Baden, 
June 14, 1938. 

Exhibit 245 A-J—1938 Report, dated February, 1939. 

Exhibit 250 A-L.—Minutes Group Meeting, Baden-Baden, June 15, 
16, 1938. : 
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Exhibit 246 A-~X.—Memorandum VI Board Meeting, Zurich, Feb- 
ruary 8-15, 1939. 

Exhibit 251 A-G, International agreement concluded at Zurich 
December 14, 1933, comprises a group of seven documents. Five of 
these have hereinabove been described in connection with the J. E. Ben- 
nett cabled correspondence concerning the American Briggs thread. 
They are the British domestic market agreement (exhibit 142 A—-E) 
entered into November 25, 1933, between British, Swiss, German, and 
Swedish fittings manufacturers; the British Empire conference agree- 
ment (exhibit 143 A-C) executed by the same parties on November 
27, 1933; the Norway agreement (exhibit 144) made by the same 
parties on November 28, 1933; the Central and South America agree- 
ment (exhibit 145) entered into by the same parties on November 28, 
1933; and the “new agreement with the fittings industry of the United 
States of North America regarding Central and South America” (ex- 
hibit 156 B—C) dated December 15, 1933, and signed by Messrs. Consul 
Hilger, J. E. Bennett, and Horstmann. The sixth of these appears in 
the record in photostat form as exhibit 252 A-C and is known as the 
“Moratorium” agreement, but is entitled “protocol to the Interna- 
tional Agreement at Zurich on December 13, 1933, regarding the mora- 
torium countries.” This agreement, as the word “moratorium” indi- 
cates, provides for fulfillment of contracts and disposition of con- 
signment stocks within certain periods of time following effective date 
of the new price list. These are detailed, and consist entirely of Ger- 
man manutfacturer’s deals in Belgium, Holland, France, Austria, 
Greece, Spanish Morocco, Jugoslavia, and Rumania. Statements 
respecting France and Switzerland are as follows: 

France.—There are but on the German side contracts for 73 tons ; furthermore 
a contract according to requirements up to the end of the year 1933 and_ finally 
a consignment stock for approximately RM 8,000—which, however, will shortly 
be disposed of. In view of the fact that supplies to the consumers have taken 
such proportions as to handicap the planned adjustment of the French market 
it has been agreed upon that the preferential discount of 314 percent allowed to be 
preferential group, may by no means be made use of in selling to consumers. 

The Czechoslovakia, Austrian, Swedish, English, and Italian works groups say 


that to present they have not supplied consumers in France and that they do 
not intend to supply same. : 

A member of the German delegation suggests that this example of the foreign 
works groups should induce the Fittingsverband to prohibit further supplies to 
the French consumers just as soon as possible, 

Switzerland.—About this -GF- Schaffhausen give the following statement: 

“T, regard to sales, the conference has repeatedly approved of the status quo 
as a basis for the new price adjustment. In applying this decision to the Swiss 
market, it has been established that the foreign parties to the agreement are not 


CO ST SE ae eee ee 
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interested in the adjustment of prices in Switzerland. It follows that the adjust- 
men of prices for the Swiss market is purely a matter of the Swiss works. 

“_GF- will get in touch with the German delegation in regard to formally in- 
serting the Swiss prices into the international price list, also as regards its over- 
price, as well as regards the prevention of sporadic disturbances. Alterations in 
the present preferential rebate call for the consent of the parties to the con- 
ference.” 

Following are the material provisions of the International Joint 
Agreement itself (exhibit 251 A-G), a 7-page document. The open- 
ing paragraph recites: 

The delegations empowered by the different countries pledge themselves to the 
following agreements and stipulations: 

(a) The so-called Blue Book of the Fittingsverband, insofar as it is not supple- 
mented or altered respectively by the below listed agreements, minutes and stipu- 
lations. The Fittingsverband will send this Blue Book very soon to all parties to 
the agreement, after taking all new decisions into consideration. In future it is 
to be regarded as an international Blue Book. 

There follows a listing of agreements so pledged, which include five 
of the six agreements above described, the Central and South America 
agreement not being effected until the following date, December 15, 
1933. Also listed are other agreements with date and country as fol- 
lows: Spanish-Elma, Mondragon September 22, 1933; Italy, March 2, 
1933; Sweden, re Denmark, Iceland and Finland, November 9, 1933; 
and Czechoslovakia and Austria, May 16, 1933. 

Respecting the British Dominion agreement, there is this statement 
on the second page: 


The British Empire agreement was altered today with reference to the follow- 


ing prices: 
General selling price 
British India___-_--------------------------=-- 8714 percent in shillings. 
Iraq, Sudan, Palestine and OPAA) bee ere 86 percent in shillings. 
Sanitary or sewage fittings--_------------------ 83 percent in shillings. 


The new prices are fixed on condition that an understanding with the Japanese ' 
competing works through the efforts of Crane, Lid. of London is brought about. 
Should this not take place within three months, another discussion about price 
reduction shall take place. 

The only reference to relinquishment of markets appears in the 
third page, reading: 

The Swedish delegation declares that it is in a position to join the agreements 
for the following countries only. The Netherlands, Belgium, Luxembourg, Italy, 
Spain and Portugal. A formal relinquishment regarding shipments to Austria, 
Czechoslovakia and Hungary has already been declared. 

Owing to the uncertain market position in France, the Swedish delegation can- 
not pledge itself to the prices as agreed upon for France, but it gives a declaration 
of loyalty, according to which the Swedish works is prepared not to go into low 
prices (fighting price) in France, which are directed against the parties to the 

_ agreement. 
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Nearly two pages are devoted to statements by the Swedish delega- 
gation and Mr. J. A. Bennett indicating disputed interpretations of 
contracts for the Swedish and Italian markets. 

Establishment and refilling of consignment stocks are “definitely 
prohibited.” : 

A price advantage of 314 percent is specified for the following: 


Manufacturers from: In country 
AUStrigiy. ae te ee ees 2, ot fh Ae ee NS bene Hungary, Poland 
BUTS LURKS ONO gl aii ee ae Jugoslavia, 

Rumania, Bulgaria, Albania, Greece, Lybia, France, Tunis, Algiers, and 
Morocco. 
Czechoslovakia’ 2... 320 Se bu Sa eee ee Spain 
Geri ariys tae sian i A 1 8 Ye cote cleat oat 9 ty ola are Sr Switzerland, 


Denmark and Iceland, Italy, Lybia, France, Spain, Netherlands, Great 
Britain, Ireland. 


The preference listing is concluded with the statement, “The Italian 
works, the Swedish works and the English works join the price advan- 
tage groups in all the above-listed countries, with a preference of 34 
percent.” ‘This, in effect, limited Austrian and Czechoslovakian man- 
ufacturers to a preference only in the 12 markets above listed, whereas: 
the other groups enjoyed the preference generally. 


Provisions concerning price read as follows: 


The director of the Fittingsverband, when questioned, explicity declared 
that scripts and other advantages only benefit the German export manufac- 
turer, and that under no circumstances such arrangements are to be used for 
breaking the international price agreement. 

In future, customs differences must be balanced by differences in prices in the 
respective countries. 

At the suggestion of the director of the Fittingsverband, a commission will 
be appointed to establish punitive measures for infractions of the international 
agreements. The commission has only to carry out the preliminary studies, 
and to submit the draft of the regulation to the separate delegations. After 
the approval of the procedure of penalty, a commission shall be finally appointed 
~ to decide on the punishment of defaults. The Czechoslovak, English, and German 
works cooperate on the commission for drawing up the procedure of punishment. 

Alterations in price can only be decided on by a commission made up of the 
following members: von Redlich, Dr. Munk, Subak, Bennett, Dr. Falek or Dr. 
Finzi, furthermore a representative of the Fittingsverband and one of —QF- 
Schaffhausen. The commission makes its own standing orders. 

Alterations and new list prices shall in the meantime, as heretofore, be made. 
by the Fittingsverband in cooperation with —GF— Schaffhausen. However, all 
parties to the agreement are now to be informed of all alterations and new list 
prices which have been decided upon up to now. 


Tr 
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The signatories were the following: 
Zurich, December 14, 1933. 
(Signed) Supak 
(Signed) B. R. GYLLENRAM 
(Signed) HELLE 
p. p. Sandau Iron Works Ltd. and the Iron Works Works Janowitz Voigtmann 
and Sons 
(Signed) Dr. Munk 
ppa. Acciaierie e Ferriere Lombarde Falck 
(Signed) Farck (Signed) Finzi : 
(Signed) ZucKER 
(Signed) J. E. Bennett, British Party 
(subject to the final agreement of the 
respective list prices by British party) 
(Signed) BuHRER 


The agreement makes no mention of the United States, of any 
American fittings manufacturer, or of the relinquishment of any mar- 
kets by the respondent association. 

Exhibit 240 A-L.—Memorandum of International Conference, 
ee ne J aly 4 to 11, 1935, is the minute of an Imatufia member- 
ship, or “group” meeting. hee delegates representing the British, 
Austrian, Czechoslovak, Swedish, Swiss, and German groups were 
‘present. Consul A. Hilger presided from July 4 to 6, and Mr. Victor 
B. Reichwald presided from July 8 to 11, 1935. The first business 
recorded concerns Swedish manufacturers’ reluctance to give up “price 
freedom” in France, Turkey, Greece, Poland, Central and South 
America. This problem was adjusted. by a “special arrangement” 
embodied in a memorandum “confidentially placed in the hands of the 
president, Consul A. Hilger.” 

The question of price preferentials is reported as having been 
“settled by the resolution passed at the international conferences in 
Copenhagen and Montreux.” (The investigation revealed no other 
evidence of this resolution, though the price preferences presumably 
refer to those applicable to European and African markets set forth. 
in the preceding exhibit, the joint agreement. ) 

The problem of currency manipulation, particularly the use of 
Verrechnungs marks in South America, was acted on as revealed by 


the following: 


Mr. Bennett, acting for the American party, registered an emphatic protest on 
5th and 6th July at the continuance of malpractices in the above markets due to 
the illicit use of Verrechnungsmarks which was quite contrary to the Berlin under- 
taking early April and made these arrangements null and void. He specifically 
cited two recent cases in Brazil whereby a German export merchant, with 
branches in Brazil, had made quotations in dollars, but had again converted into 
Verrechnungsmarks at 5.10 in one instance and 5.85 in the other. 
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Actually the danger of an unfair exploitation of currency differences by Ger- 
man export merchants has meanwhile been abolished by the fundamental alter- 
ation of the respective German legislation -with effect from 1 July 1935 ; 
nevertheless the conference once more affirm that all export merchants are to be 
tied down—so that they may not pass on any portion of their export commission, 
ete., to the customers—to enjoy in offers, sales and in collection of payments 
towards the South American customers precisely the same conditions as the 
works, and must carry these through in accordance with the previous and today’s 
resolution. 

The regulations fixed on 8 July 1935, for the new Blue Book pages for the South 
American States have been transmitted by Mr. Bennett by cable to the United 
States with special reference to the Argentine and Brazil. Mr. Bennett read up 
the reply cable from the Americans, which reads as follows: 

“Approve plan for price equalization in Argentine but will not change our price 
until convinced Europeans are playing square and have not defeated object by 
booking large tonnage on prior basis Stop Assure adoption immediately upon 
conviction that new discounts are actually operative.” 


In addition to price changes for Hong Kong, Roumania, and Pales- 
tine, was consideration of the price for Cuba, revealing the first use of 
the term “home market”: 


The British party pointed out that Cuba is under the protectorate of the United 
States and is to be regarded as part of the American home market. The Amer- 
ican party would never consent to a price increase or a price r duction in favor 
of the other international parties importing into Cuba in order to bridge over the 
American preference duty. 


A resolution condemning a broker’s interest in purchases was 
adopted, reading as follows: 


It was resolved: 

In no case can a works appoint an individual as a works agent or representa- 
tive if he is an employee of a firm who are buyers of M.I. fittings on their 
own account. 

Should the said individual not being an employee of such a firm, but having 
any business or other ,associations with such a firm, then the works concerned 
must make definite mention and have conclusive understanding in their agency 
agreement that no price advantage in any form whatsoever must accrue to 
the firm arising out of his position of an agent. 


The minutes are signed as follows: 
DvueESsseLDorF, 11 July 1935. 
The British party: Signed V. B. Reichwald, J. BH. Bennett signed, subject 
to the same wording as written on the Berlin protocol and that the two 
addenda form an integral part of this protocol. 

The American party: J. E. Bennett signed subject to final acceptance by 
the American party. : 
The Fittingsverband: Signed H. Fischer, Georg Heyne, H. Stahlschmidt, O. 

Hilger. Signed for Dr. Blue : Heyne. 


Paris, November 6 to 9, 1935, shows present under the chairmanship 
of Consul A. Hilger, the following board members: 
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Messrs. Dr. Buhrer, Schaffhausen; J. E. Bennett, V. B. Reichwald, W. Stace, 
London; B. R. Gyllenram, V. Redlich, Halleforsnas; HE. Fischer, Velbert; Dr. 
Kulbe, Duesseldorf; Dr, Alms, Duesseldorf. 


The board discussed a new British regulation limiting importing 
firms to one distributor in the British domestic market, and requiring 
his membership in the British Fittings Association. Consul Hilger 
announced his resignation as chairman of the board, and Dr. Buehrer 
was unanimously chosen as vice president. Market quotas in Iraq 
and Palestine for a German firm “Sandau,” prices in Malta, and price 
cutting in the Balkans were discussed. Fittings shipments into Nor- 
way and Denmark appeared to be subject to a quota arrangement be- 
tween the British and the Fittingsverband. The problem of German 
currency manipulation in South America was reported as follows: 


The discussion of this point showed up the fact that in various South Ameri- 
can markets Verrechnungs and Aski Mark categories still continue to exist, the 
rates of which vary from the international parity of the reichsmark vis-a-vis 
the dollar and the £ whereby the extent of the Disagio of the mark fluctuates 
from country to country and practically from day to day. 

At this point Mr. Bennett, acting for the Americans, asked if it were a fact, 
and if so why had the German party deliberately given the German exporters 
a portion of the difference between the gold and Verrechnungsmark, at what 
date was this granted, and who of the German price committee were present 
to agree to this flagrant breach, nullifying promises already made many times, 
that all benefits of scrip or ‘cheap’ marks would under the “watertight” ar- 
rangements made accrue to the benefit of the manufacture. He instanced the 
promises made in Berlin, May 1934, and subsequently under the Haavara and 
other such like schemes whereby the benefit could not reach the buyer, in whom 
we were all concerned. There did not seem to be any answer forthcoming to 
the above questions, but the promise was made that those who had put into 
operation this illicit arrangement would be punished and that all other parties 
should be duly notified. 

Mr. Bennett pointed out that this,was not only a breach of confidence; putting 
every German exporter in a more favorable position against other non-German 
exporters and automatically barred all other manufacturers from supplying Ger- 
man exporters through price advantage, and it had proved with the extra profit 
available, that exporters had admittedly given this advantage: to the buyer, 
but also it was a direct contravention of the Blue Book whereby it was laid 
down that the maximum commission to an exporter or agent should be 5 percent. 

Mr. Bennett was being incessantly appealed to, to use his influence with the 
Americans to withdraw their “resolution” registered on this behalf at Duessel- 
dorf on 4th-11th July, but he reminded the German party that although many 
promises spread over a very long time have been given to stop malpractices, yet 
it was admitted these had still been going on and that the cable from Mr. 
Harkins in the possession of the international secretary clearly indicated the 
Americans’ attitude. . 

The British, Swedish and Swiss members of the international board there- 
fore believe that they must put forward the demand towards the Fittingsver- 
band, that the Fittingsverband should call the attention of their government to 
the entire facts and should seek jointly with the Reichswirth-schaftsministerium 
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means and ways to render possible the maintenance of international price con- 
vention for the South American fittings market and all other worlds markets, 
and also that malleable fittings should be taken right out of any barter agree- 
ments, which also by the German Fittingsverband is being striven for. 

In this connection, the Swedish group protested use of “compen- 
sation marks” (in addition to the “Aski” and “Verrechnungs” marks 
under discussion) and their delegate, Mr. Gyllenram, submitted a 
declaration reading, in part: 

Today I have heard the following from England: 

“Approximately 10 days ago an official list was issued from Germany detail- 
ing various articles and commodities which were not permitted to be compen- 
sated or dealt in under any special mark account, such as Aski mark account. 
On this list malleable fittings definitely appeared. On the 6th instant or there- 
abouts malleable fittings were removed from this list. Accordingly it is pos- 
sible today to purchase through compensation or special mark account.” 

I cannot find that the assumption exists for us today to enter into a further 
tie because this observation period has shown that the circumstances haye not 
yet been put in order. 

We do not, however, intend to disturb the market, but I must reserve to my 
works the right at any rate to sell at true market prices the same as the Ameri- 
cans. I point out for your attention that we have waited for nearly 2 years 
for the regulation of this market. 

As soon as the proposed suggestion for a final regulation of the South American 
markets comes into my hands, it will be a pleasure to me to examine into the 


possibilities for my ‘works also to adhere to the price convention for South 
America. 


The board decided upon a letter of protest to the German Reich- 
wirtschaftministerium, to be delivered by the Fittingsverband. The 
minute reads: “Our meaning is a direct request to the German Gov- 
ernment to be presented by the Fittingsverband to strengthen their 
hands in carrying out their obligations, which apparently can now 
only be accomplished by the help of their government.” 

Export to the Argentine was facilitated if the importer held a 
“Permiso Previo,” the designation for an import permit. The meet- 
ing agreed to raise the discount (1. e., lower the price) in favor of buy- 
ers holding such permit. This question was the subject of cabled cor- 
respondence with Mr. Harkins, who would not agree to give up any 
American advantage in Argentine unless currency manipulation else- 
where in South America stopped, his cable, quoted in the minute, read- 
ing: “Americans will withdraw concessions but are determined that 
true equality must be your object before willing make any new 
agreement.” 

Possible affiliation of Jugoslav, Belgian, and French manufactur- 
ers was considered. 

The British also complained against German currency practices, 
the market involved being New Zealand, the minute reading: 


eee 
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New Zealand—tThe British party definitely laid proof of the underbidding in 
this market by German works by the use of Verrechnungsmarks under the wool 
barter scheme operating in Australia and particularly pointed out the fact that 
the agent of a German works had deliberately gone out of his way to explain 
to the New Zealand buyer how to buy below cartel prices. The malpractice 
was admitted and instructions have been given to cease supplies under this 
basis. The British party pointed out that this transgression had caused great 
disruption in the New Zealand market and that it necessitated an alteration 
of the Blue Book price from 8214 to 86 percent with a galvanizing plusage of 
20 percent, defeating the object of Zurich, that international cooperation would 
secure better prices, whereas through this breach prices were being still further 
depressed. 

The British chairman stated also that reports had come to hand that fittings 
were being offered in Jamaica against barter. He had not yet verified these 
reports, but hoped that if such things were going on they would be instantly 
stopped before any further damage was done. 


A quota of contributions to cover expense of the organization was 
set up for the German, Swiss, British, Swedish, Czechoslovak, Aus- 
trian, and Spanish groups, and Mr. Bennett agreed to “approach the 
American-Canadian group regarding a contribution.” 

The minutes were signed by Messrs. Hilger, Buehrer, Gyllenram, 
and E. Fischer. 

Exhibit 242 A-Z-10.—Minutes of meeting of the managing board 
of Imatufia, Berlin, March 24, 1936 (photostatic copy), records the 
following board members present: Dr. Buhrer (Chairman), Dr. 
Legers, O. Hilger, A. Derstorff, Bennett, Reichwald, and Gyllenram. 

Dr. Legers presented the following Fittingsverband demands: 

(1) Binding of all contracting partners, in particular the Swedes and Czecho- 
slovakians (thereby pre-conditions in competition are to be the same for all 
eontracting partners. 


(2) Subjection of all contracting partners under the same Penalty order. 
(3) Any price advantages whatsoever are not to exist for any contracting 


party. 
(4) Before accepting the three former points no negotiations with merchant 


organizations can come into question. 

The Swedish group was reported willing to enter into “interna- 
tional cooperation” if the Blue Book conditions for South America 
and price order for Greece and Turkey were regulated. 

Draft of an offer of membership to the Sandau works of Czecho- 
slovakia based on 480 tons annual export tonnage to markets other 
than those of Britain, the United States, and China was considered. 
Acceptance of Sandau works was to lead to procurement of three other 
works, on the following basis: 

Goncluding of the agreement then endeavor to induce the firms “Titan,” 


Jannovitz-Voigtmann, Maehrische Stahl & Bisenindustrie to join, or in case 
of need to reply by the aid of the Balkan pact to adverse actions of this com- . 
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petition or of other outsiders. The attitude of the American party will result 
out of the virtue of cooperation, that is to say, renounciation on the Balkan 
markets. 

It was suggested that in a proposed Balkan pact, fittings business be 
apportioned as follows: : 


The annual sales in the territories of the Balkan pact are assumed at approx- 
imately 1,000 tons. 


Thereof should fall to Austrian works____ 170 tons of which: 
Schmid, 90 tons; Traisen 80 tons. 
Czechoslovakian WOLkS= 0. === ee eee 120 tons. 
Britishsworkse= — 42 "ers: Sar eee ee eS 20 tons. 
DWECISH SWOLK Se ee = os Cae es eee ieee caeeee 80 tons. 
Mithingsverbandss 26 a. Sree ee 610 tons. 


The meeting acted on exchange equalization for Central and South 
America. The Germans agreed to establish bank offices in each country 
of Central and South America for the purpose of advising their Berlin 
“head office” of Verrechnungs marks depreciation. The Berlin bank 
would then cable the amount of plussage to the American-Canadian 
party and the international secretary for relaying to the European 
groups. In the language of the minutes, with parenthetical informa- 
tion supplied: 


The South American Bank (Berlin office) will advise the plussage and flat 
discount direct to the news centres (branches in South American countries) 24 
hours after the notification has been made to the international secretary. The 
plussage, due to depreciation of the mark, when added to the international base 
price, will determine the German base price and in the body of all quotations and 
invoices only this modified base discount must be shown. When desired, how- 
ever, explanatory details may be given, merely as a footnote on invoices and 
quotations to indicate to the customer how the straight base discount has been 
calculated. 

(8) Scate——Brazil, 1 point up; Chile, 1 point up; Peru, 1 point up; Colombia, 
1 point up; Uruguay, half point down; Argentine;* Equador, 1 point down ; 
Guatemala, 1 point up; Mexico, 1 point up; Nicaragua; Paraguay, half point 
down; Salvador, 1 point down; Venezuela, 1 point down; Costa Rica, 1 point 
down. 

British West Indies not yet established. 

For the following countries: Honduras, Dominican Republic, Haiti, Panama, 
Porto Rico, Bolivia. 

Payment in effective dollars is possible. The payments therefore must be made 
in effective dollars for all international contracting parties, as laid down in the 
Blue Book. 


The plan included rules to apply for orders in transit and was 
described in cable message to the American party which is incor- 


porated in the minutes, along with assurances on the following 
agreements: 


‘For Argentine and Nicaragua a devaluation plussage is not necessary because the 
mark is not undervalued in these two countries. 
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Buropean manufacturers shall agree not to quote or supply British thread 
fittings into Central America or Mexico. 

Buropean manufacturers shall agree not to quote or, supply Briggs thread fit- 
tings to any market on the basis of the British thread list. This is contrary 
to the agreement. 

The secretary was instructed to draft a “control and penalty” order 
on the lines of the German group’s penalty order. 

Negotiations for affiliation of two Belgian manufacturers were 
reported. The secretary was instructed to grant the applicants no 
price preference. Similar negotiations with French manufacturers 
were reported as requiring an audit by the firm of Peat, Marwick & 
Mitchell of the French tonnage volume for the years 1933, 1934, and 
1935. 

The following action was taken for operating funds: 

In order to give the secretariat the necessary means for the months 
of April, May, and June, the various parties are to make advances. 
These advances are not to prejudice any later definite participating 
figures. 

Further advances are to be made to cover the above period: 


Fittingsverband____----------------------------------- RM 8 000.-- 
British party —— === ——— RM=3(o0%2= 
Swedish party-------------------. --------------------- RM. 50022 


It is requested that new advances be made by: 


Spanish party_---------------------------------------- RM 700._-- 
TROPA SS EN G02 GL a es ae Viele O00 = 


The Austrian party has up till now made no contribution. 

Messrs. Stace, Mitbauer, Horstmann, and v. Redlich were ap- 
pointed the Blue Book committee to work with the secretary. 

The meeting adjourned following an address by Mr. Reichwald in 
which the following reference was made to the Americans: 


I personally welcome this opportunity of saying a few words about our 
American associates. The British Malleable Tube Fittings Association recently 
had the privilege of entertaining as a guest at one of our meetings an honored 
member of the American association and to listen to his warm words of advice 
on the preservation-of-price policy on the home markets and abroad. 

Our American friend expressed his warmest sentiments for the methods we 
employ in Great Britain for the preservation of our home-trade prices and he 
informed us of the difficulties which have to be met in the United States of 
America. We, therefore, in European countries, having our own national asso- 
ciations, are much to be envied in conducting a strong home-price policy and 
jt should be our international aim to preserve a sound policy of prices also in 
the export markets. 


Exhibit 243 A-Z-4—Main agreement of the International Mal- 
leable Tube Fitting Association, Zurich, February 17, 1937, in photo- 
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stat form in the record, as the word “main” implies, embodies in one 
document the sum and substance of the proselyting, bickering, and 
various group agreements that stemmed from the international con- 
ference at Zurich over 3 years earlier, in December 1933. Though 
not as verbose as some of the kindred documents in this group, its 
covenant character is revealed in the index, here reproduced: 


MAIN AGREEMENT 


(Hmbodying the deliberations of the managing board and of the committee on 
merchant agreements, accepted by the group meeting on 17 February 1937) 


Survey of contents 


Page 

Members comprised in the agreement... 29... 20... -) ee 1 to 4 
A. Name, domicile, and purpose of the association-______.____- 5 
Bs. Products covered, bythecagreementseh)-u 1 be a uh eo ee 5 
C. Organization of the international association_____.________ 6 
GE) interiatronal eroup meetings... fe. ee meee Ss ae 6 

(2)" Managing beard and president: Ls. Oo JVic SI BOO Et bay ae 6 

(3) Price committees (for price-fixing order see appendix)___________ 8 

(4) @ommiéittees)\pn sapreementsii23 5. uN ye kn Sey 9 

(>)- The international seeretary c= ey cet py btieee a Gee 9 

D. Membership’. S22 eae See Heer aes en 10 
H. Price, delivery, and payment conditions (conditions of sale). aan aid 
F. Maintaining uniform COMPeHELLYye 7COMAIELON Ss ee ee ee is 
G-Supplementary ‘agreemebhiners.c 2a ale en PO oe ee ee 13 
He Renunciation of tiarkets=l4 5524 kie G iae Wee Rpias ReePeeeis AS 
J. Expenses of the international BSSOClAtion Sse Ss aehe er se ees 15 
K. Obligation respecting informationss-¢=<8- 1 8-9) 2 -ye e 16 
L. Control ‘and.porialty, orderzat. 5.20 uedls Ibe tp Oe we ek aah LG 
M. Business (veiriae: 4 s24 2 58s. 2a? og A Epis ean ere 2k 
Ne Duration and notices iia: ee aen ae Ca: Sone eis eee PAL 
On Court? of “arbitration. 227 AAT E At 2 eng 2000. OE REY Has 22 
Sigmatiives 2:1) sii Seog) thle ln perio) Dereator be shepaetolgn 24 
Price-fixing order (apperidix)iza siege cea linnn) dergehitg Naa 1 to 4 


The membership is described in the form of nationality groups, 
with the names of fittings manufacturers comprising each group de- 
tailed thereunder, and consists of the following: 


Country group : il perc 
Wonks members 

British __- 
German__- 0 8 
Italian ____ 1A BAGH eS 
North American and Canadian Til eae 19 
Canadian._ 2... 1. - Bean See US 2 ? 
RU OE sa eke swiapc conn ui cact con. a ees OL se 7 
Cie eee een & 
SS ee 
| ch oe. ee 
LANE ep 
B lee e pel le 
iN Koo EA A 


1 Pledged members. 
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The North American-Canadian group is designated as follows: 


(4) The North American and Canadian group, namely: The Pipe Fittings and 
Valve Export Association, Philadelphia, comprising the following group-parts: 

American makers, actual members: Crane Export Corp.; Stanley G. Flagg & 
Co., Inc.; Grinnell Company, Ine.; Jarecki Manufacturing Co.; Kennedy Valve 
Manufacturing Co.; Malleable Iron Fittings Co.; Walworth International Co. 

Pledged Members: Detroit Brass & Malleable Works; Thomas Devlin Manu- 
facturing Co.; Grabler Manufacturing Co.; Illinois Malleable Iron Co.; Pitts- 
burgh Valve & Fittings Corp.; Ravena Iron ©o.; Rhode Island Fittings Co.; 
Stockham Pipe Fittings Co.; Union Malleable Manufacturing Co. 


The pipe fitting products covered by the agreement are described as 
heretofore quoted from the second Blue Book (exhibit 248). The 
purpose of the organization is thus expressed : 


The purpose of the international association is to create for all fittings mar- 
kets of the world organized and fair conditions of competition, having regard to 
the interests of the trade and of the consumer, and to defend the interests 
common to the groups. 


The following means in particular serve to achieve this object: 


(a) The setting up of uniform price-delivery-and payment conditions (condi- 
tions of-sale) for the individual markets. 

(0) The concluding of supplementary agreements for individual market 
territories. 

(ce) To support on principle the efforts of merchants to conform closely tied 
merchant associations in the indivdual markets. 

(d) The fixing of uniform basis prices. 

(e) The fixing and carrying through of measures vis-a-vis outside groups in 
the shape of special price regulations and joint selling to certain territories. 

4, The international association shall not work for a profit. 


Paragraph C provides that the work of the association is to be 
carried on by group meetings, board meetings, price and agreements 
committees and the international secretary. A group meeting may 
be called on request of two group members and convened on a 3-week 
notice. The managing board shall consist of the seven members, 
including the president, their selection allotted to the groups thus: 
German, 3; British-American-Canadian, 2; Austrian-Swedish-Span- 
ish-Czechoslovak, 1; and Swiss-Italian, 1. | 

The managing board, in addition to electing the president, shall 
have the following duties: 

(1) To prepare the business agenda for the group meeting. 

(2) To report to the group meeting on their resolutions. 

(3) Adjust price equality in individual markets, which may have become 
disturbed by currency fluctuations, etc. (I. 3). 

(4) Settle disputes in price committees. 

(5) Appoint committees and fix the terms of reference and powers, method of 


voting and duration from time to time. 
(6) Accept or decline supplementary agreements. 
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(7) Take up new groups. 

(8) Issue regulations so far as necessary and give authentic interpretations 
of this and all other agreements. 

(9) Select and appoint the international secretary; fix and supervise his 
activities and shall conclude other necessary appointments of servants of the 
_association. > ; 

(10) Regulate financial matters of the international association and approve 
the accounts of the international secretary. 

Prices committees, none of whose records were found in respond- 
ents’ files, are authorized as follows: 


(3) Price committees—(a) The price committees are charged with the task 
of carrying through—binding upon all groups—the alterations: ; 

Of the basis discounts for the price groups provided for in the Blue Book, 

Of the price plussage, : 

Of the delivery conditions, and 

Of the terms of payment. 

With explicit specifications for impartiality, discretion, judicial 
temperament, and ability to conduct the body’s financial affairs, the 
secretary’s duties are generally set forth: 

(5) The international secretary.—(a) The international secretary shall con- 
duct the business of the international association. His duties arise out of this 
main agreement, the supplementary agreements, as well as out of the resolutions 
and guiding instructions passed by the group meetings and meetings of the 
managing board and by authorized committees and by instructions of the man- 
aging board. 

Paragraph D, Membership, emphasizes the international group- 
ing character of the association as appears from the specification that 
“the fittings industry of a country, complete or individual works, 
shall always form one group,” and further “The group-parts can only 
exercise jointly the rights appertaining to a country group.” Silence 
toward outside parties is enjoined as well as the duty not to inform 
customers of impending price changes. It is also provided that the 
purchaser of a group-works is “under obligation to become a member 
of the relevant group.” This also applies to the organization of new 
works. 

Paragraph E, relates to “price, delivery and payment conditions, 
and conditions of sale.” Material portions of this section read as 
follows: 


(H-1) The sales prices are on principle the same for the products of all groups 
in the individual markets. (2) The sales conditions valid from time to time 
including those for individual groups having price formation (price preference 
or plussage), are contained in a Blue Book, which comprises at present in the 
German and Wnglish languages the conditions applicable for all markets as well 
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as the special arrangements fixed for individual markets, so far as these are to 
be observed in offers and in sales. 


The conditions of the Blue Book form a part of this agreement. 


In the section designated “F,” “Maintaining Uniform Competitive 
Conditions,” provision is made to foster free trade by opposing tariff 
‘duties and quotas, consignment stocks are prohibited, and in addition: 


(2) Duty advantages and currency advantages shall not be used to break 
through agreed international price agreements. 

(4) If an individual group, in accordance with the price-fixing order, decides 
to make a price reduction, which flagrantly exceeds reasonable economic meas- 
ures, then the putting into operation of a reduced price shall be postponed 
until the international board have expressed their view as to the eventual meas- 
ure in the light of the regulations under F 4. 


The intimation in the price paragraph (E-2) of the existence 
of special price arrangements is, without further detailed infor- 
mation, identified in section “G,” reading: 


G. Supplementary Agreements 


The development of the international association has shown the necessity 
of concluding agreements within individual market territories with regard to the | 
particular existing circumstances. They may therefore contain special clauses 
which not only exceed the clauses of the main agreement, but in particular exceed 
the regulations of the Blue Book, but may also prevail for arrangements which 
aay possibly even stand in opposition to the principles of the main agreement. 
Such supplementary agreements form part of this agreement. 

(2) All groups acknowledge the following existing supplementary agreements 
with appendices as individually binding: 


(a) Price agreement re malleable tube fittings for the Dated 17 Feb. 1937. 
British domestic market (England, Scotland, North- 
ern and Southern Ireland, Wales and the Channel 


Islands) . 

{o). Agreement re’ British Hmpire______--__-_--------+__= Do. 

(ec) Agreement regarding the Swedish market___-__-__-__ Do. 

(dad) Agreement relating to the delivery to the Territory of Do. 
Federal Austria. 

{e) Agreement for the supply of the Czechoslovakian Re- Do. 
public. 

(f) Agreement of international fittings industry regard- Do. 
ing Italy. 


(g) Agreement with ELMA-Mondragon as well as Agree- Dated 6 June 1985. 
ment re order and regulation of the Spanish market. 

(h) Agreement between the two Belgian malleable fittings Dated 2 Oct. 1936. 
works and the International Association. 

(i) Agreement with the French fitting works___-____---_-_ Dated 5 Feb. 1937. 


(8) New supplementary agreements automatically become part of this 
agreement. 
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Section H, Renunciation of Markets, consists of one paragraph: 
reading : 


Renunciations by groups in regard to the supply to individual markets are to 
be laid down in country agreements, supplementary agreements and in the Blue: 
Book. : 


Section K provides for the filing of invoice and shipment statistics: 
by the group but exempts the following: 


Excepted from this regulation entirely is the Export Association, Philadelphia, 
including the Canadian group, as well as the British association for the factories 
of their members, except Crane, Ltd., and GF-Bedford. 


Section K, Control and Penalty Order, consists of 13 paragraphs: 
of detailed procedure set up to punish violations of the agreement, 
which are defined as follows: 


(3) It shall be regarded as an infringement in the sense of the above regula- 
tions, if a group or group part: ; 

(a) Offers or sells at lower prices or at more favorable conditions than per- 
missible according to the regulations of the international board, the products: 
covered by the agreements ; 

(b) Does not mention completely, not punctually, or not at all the sales in the 
cartelled products in the official despatch lists ; 

(c) Grants presents or plus-deliveries in excess of the quantities sold or 
invoiced, or tolerates subsequent deductions, or 

(d@) Concedes through the granting of advantages in other articles or trans- 
actions, directly or indirectly a benefit of any description upon cartelled products,. 
or sets up or maintains consignment stocks in any shape or form: 

(e) Acquires by the provision of credits, loans, mortgages, and participations: 
special advantages from the customers, which in their effect are equivalent to a 
circumvention of the cartel regulations; 

(f) Or in any other way infringes the rules and regulations of the international 
agreements. 

The penalty shall be at least RM 100 or 25 percent of the value of the invoice 
for each individual case, whichever is the higher, but shall not exceed a maximum: 
of 50 percent of the invoice value. For trivial offenses the punishment may con- 
sist of a reprimand. 

This control procedure, however, exempted the domestic markets of 
Germany, Britain, and the United States, paragraph (a) reading: 

(a) The international control and penalty order does not operate for the do- 
mestic markets of Germany, Great Britain (territory as named in the British 
domestic market agreement), U. S. A. and Canada, except where price infringe- 
ments or other breaches of agreement concern importing works. 

Penalty monies imposed for any infringements committed on and inside these 
respective domestic markets are to be retained in the national penalty pool. 

The secretary is authorized to collect penalties and a guarantee fund 
is set up as follows: : 


‘ 11) The groups shall deposit in a tangible form at a secure point agreed upon 
with the international secretary the following guarantee monies (sureties) : 


= 


THE PIPE FITTINGS & VALVE EXPORT ASS'N, ET AL. 967 


S17 A. Agreement With European Manufacturers 
Pounds 
American-Canadian group__---------~------------------------- 300 
Belgian grouts —— =< a nn nnn 10 
inet) pe ee ae 300 
German and Swiss group------------------------------ A ea 1, 500 
italiane Oroupseees so ee eeee een SS 50 
Austrian group: 
Schmid: 6) SOnn@ 24. = ee 50 
TRIS in ee 50 
Swedish group __.——--—----------- --- ---— = == == 150 
Spanish group. 0 — nnn 50 
Czechoslovakian group_----~----------------------- ere ae erie 150 * 


The remaining sections (M, N, and O) designates the calendar year 
as the fiscal year; provide for termination upon 3 months’ notice at 
year’s end, or in a shorter period in the case of groups “domiciled in 
countries whose governments control the economic system * * * 
and impose an order upon them ;” and, in the last section, set up an 
arbitration procedure for all disputes (including validity of the agree- 
ment itself) “to the exclusion of the ordinary law courts.” 

Representatives of all groups signed the agreement on February 17, 
1937, the signature for the American group reading: “For the Pipe 
Fittings and Valve Export Association, Philadelphia: J. E. Bennett.” 

There is attached to the agreement a 4-page document entitled 
“Price Fixing Order” (exhibit 243-Z-1, 2, 8, 4), The various coun- 
tries are grouped under the appropriate continent classification and 
opposite the names of the countries are designated the “Price Fixing 
Groups.” The only reference to the United States appears in the 
following continental classifications: 


Market F 4 
Asia: Price fixing group 
Sit —_ le Se a ee ae eat ea American group. 
Menniclarian: ones ie an a British group, 
German group. 
America: 


Central and South America with the exception of the countries enumerated 
under British Empire. 

(a) For British standard thread---_-------------------- American group, 
British group, German group, Swiss group. (Mandate in hands of Mr. 


Bennett, London.) 
(bv) For Briggs hea Se ee American group 
(in conjunction with C34) but expressly for Central and South America 


and Mexico only). 
North America_.----------------------—---—— American and Canadian groups. 
This concludes description of the main agreement. 
Euhibit 977 A-T.—“Memorandum of the board meeting of the 
International Association, May 29 to 98, 1937, Berlin,” in the record 


‘in photostat form, discloses presence of seven board members: Messrs. 
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J. E. Bennett, V. B. Reichwald, A. Helle, W. V. Redlich, P. Mitbauer,. 
O. Hilger, and A. Derstorff. The earlier resignation of former board 
member Gyllenram (Swedish group) is recorded, as is a statement by 
the chairman, Dr. Buehrer, of his own reelection as president of the 
association following his earlier resignation. 

In the light of the termination clause in the main agreement (Zurich,. 
Feb. 17, 1937), all members present agreed upon continuance of the 
association, with the proviso that validity of this action in respect to 
the Fittingsverband be deferred until the end of June 1937, by which 
time consent of the Reichswirtschaftsministerium would be procured. 

Applications for reaffiliation were reported : Feinstahlwerke Traisen 
of Austria and the Italian Ferriere Lombarde Falck. The Spanish 
agreement, while in force, was noted because of business cessation due 
to hostilities (civil war). 

A 70,000 reichmarks budget for 1937 was approved, and a scale of 
group contributions was set up in which the German and British- 
American groups are given quotas of 65.04 percent and 23.07 percent, 
respectively. A separate fund of 300,000 reichsmarks, designated 
“Sandau Supporting Action” was also set up with contributions of 
60 percent to 40 percent to be made by the German and British-Ameri- 
can groups. 

The Swedish firm, Jarnforadling, was invited to participate in a 
price conference described as follows: 

The board resolved unanimously: 

“The new fixing or altering of individual basis prices ( eatalog) shall be contin- 
ued as previously by the committee composed of Crane, Flagg, and GF. Entirely 
new regulating of basis prices or the alteration of the basis prices with a view 


to develop thereby a systematic general change must be resolved by the managing 
board.” 


It was reported that the British and German groups had made their 
deposits under the “Control and Penalty Order,” and that the firm of 
Peat, Marwick, Mitchell & Co. were appointed chartered accountants 
for Imatufia. 

The secretary reported that no new group agreements had been 
made since the February 1937 Zurich meeting. 

An inquiry from the Germans is recorded as follows: 

(5) Application of the Fittingsverband. “The German group wish that 
measures be taken according to which all other parties of the international 


association are to be obliged to maintain the Blue Book in the same manner ag. 
the German works.” 


The purpose of the application of the Vittingsverband was to ascertain whether 
the American group and Italian group are bound by the control and penalty 
order. This was again confirmed by Mr. Bennett for the American group. 
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The board directed inclusion of “Grinnell works of Toronto” in the 
Canadian group, page 3 of the main agreement, and altered that agree- 
ment’s section C 2 (a) to provide for two members on the managing 
board (instead of one) for the Austrian, Swedish, Spanish, and Czech- 
oslovak groups, and the addition of Belgium to the Swiss and Italian 
group entitled to designate one member. 

The following price action was recorded: The Swedish group was: 
permitted to join the price-fixing group for Belgium. Czechoslo- 
vakia’s request for sole price-fixing rights in Czechoslovakia was 
postponed. The Belgian group was included in the price-fixing group 
for Belgian Congo. Certain African islands and French colonies 
were added to the Blue Book, with the French, Germans, and Swiss 
as price-fixing group. Russia and Iceland were added to the Blue 
Book, with the British, Germans, and Swedes as the price-fixing group. 

An agreement between Imatufia and Belgian merchants was dis- 
cussed. A “market order” was being set up which Mr. Bennett stated 
was “satisfactory to the British party” and adding: 

Mr. Bennett further stated that the merchant firm of Cobetra, successors to 
Crane, Brussels, are members of the Merchant Association, and Crane, Ltd., 
London would be permitted to continue to supply Cobetra with such fittings of 
British taper threads as are requisite for Crane, Ltd., London, to keep up their 
connection with this article in Belgium. The British party, this point being 
agreed, entrusted Mr. Derstroff, as a colleague on the board and a member of the 
Belgian negotiating committee, to preserve the interests of the British party 
in this respect on the Belgian market. The remaining British manufacturers 
of fittings, as members of the British association, forego their right to supply 
any controlled fittings into the Belgian market and Belgian Congo, and the Bel- 
gian manufacturers refrain from supplying to the British domestic and empire 
markets. 

Other price news disclosed : Continuance of March and April nego- 
tiations for a French market order by the “Committee on France” 
(not named) ; appointment of Messrs. Bennett and Reichwald of 
English group, Mr. Helle (Belgian group), one Swedish and two 
German members, as a committee to negotiate with the Polish firm 
Erbe and the Jugo-Slav firm Titan; cessation of negotiations with 
the Hungarian firm, Weiss; and authorization to the secretary to pre- 
pare a Finnish market order. Questions of bonus and dealer quali- 
fications of importers in Sweden, Norway, and Denmark were dis- 
cussed, in the case of Norway, three importers being placed on the 
“ist entitled to direct supplies from works * * * ond the list defi- 
nitely closed.” The Blue Book price sheet for Switzerland was to 
“suffice” since “International parties are not making any substantial 
deliveries into Switzerland.” The two secretaries, Dr. Alms and 
Dr. Kulbe, were directed to assist the Czechoslovak works to “bring 
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about a grouping of the Czechoslovakian merchant community in the 
interest of strengthening the Czechoslovakian market.” The secretary 
was directed to request information from the interested parties on the 
“differences in currency in Chile.” The London exchange quotation 
on the Greek drachma was authorized for use on invoices to Greece. 
The secretary was authorized to keep in touch with the Rumanian ex- 
change fluctuation rate and empowered to make necessary discount 
changes when warrented by such fluctuation. The Blue Book Com- 
mittee was directed to deal with the subject of “Public Tenders” in 
connection with an inquiry from South Africa. The following inci- 
dent from Palestine was the concluding matter of business: 

The complaint, brought forward by three groups, regarding repayments which 
a company resident in Palestine is said to have made to the purchasers of Ger- 
man fittings, has been settled by action of the German Reichswirtschaftsminis- 
terium with effect from 20 March 1937 in such manner that the refunds which 
have allegedly resulted out of the payment from Orange-Askis, have been finally 
abolished through an order to German makers, to the effect that sales can only 
be made to Palestine in pound sterling and must be paid in like manner. 

The minutes were certified correct by Dr. Alms. 

Lehibit 312 A-E.—Main agreement alterations, London, July 6, 
1937, consists of photostatic copies of three new Blue Book sheets 
and transmittal letters of the British Malleable Tube Fittings Asso- 
ciation (July 6, 1937) and Mr. Harkins (September 9, 1937 ) directing 
members’ attention to the changes in the main agreement and price- 
fixing order effected in the managing board meeting of May 25 to 28, 
1937, above discussed. In addition to these the Swedish group was 
added to the price-fixing group for Belgium, and the French group for 
Morocco and French colonies. The exhibit illustrates the mode of 
communicating changes and directing substitution of Blue Book 
sheets. 

Exhibit 276 A-L is a photostatic copy of 1936 report, dated Febru- 
ary 1, 1937. The report was prepared and signed by Dr. Alms, see- 
retary of Imatufia. The report refers to depreciated currencies as the 
most striking event in the world’s economy for 1936. Price fluctua- 
tions are detailed for the various markets, the price for Briggs thread 
in Central America showing a 10-percent increase. The report in this 
behalf reads: “We can state with satisfaction that price increases in 
1936 as regards their value by far surpass the price reductions.” 

Listed as “particularly important” was affiliation of one Swedish, 
one German, and two Belgian manufacturers, and the opening of nego- 
tiations with French and Polish manufacturers. The following is re- 
ported for South America: ; 


The South American market until then having caused a number of inconven- 
iences by the depreciation of the mark has been regulated by establishing varia- 
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ble discounts for the German group—at last under date of 28 July 1936 (consent 
of the Export Association to extend the margins to 3 or 1% percent, respectively) , 
and by their obligation neither to quote nor to sell British threads in Central 
America and Mexico. 


The draft of a main agreement is indicated with proposed submis- 
sion to a general meeting in early 1937. During 1936 five board meet- 
ings were held in Berlin and two meetings in Dusseldorf of the Com- 
mittee for Merchant Agreements. Changes in the personnel of the 
board are reported as follows: 


The composing of the board of the International Association was altered 
by the fact that Consul A. Hilger, under date of 22 January 1936, resigned 
the chairmanship and retired from the board; Mr. Hugen Fischer resigned 
his board duties under date of 17 March 1936. Mr. O. Hilger and Mr. A. 
Derstroff joined the board as new members. Under date of 24 March 1936 
Dr. Buhrer took the chair, besides Dr. Legers was elected as member of the 
board. Under date of 29 October 1936 Mr. P. Mitbauer joined the board replacing 
Dr. Legers who had meanwhile retired. Temporarily from 9 December 1936 
until the beginning of 1937, Mr. P. Saalmann took the place of Mr. Derstroff who 
had fallen ill. At the end of the year the board was composed of the following 
gentlemen: Dr. Buhrer as president, J. E. Bennett, V. B. Reichwald, B. R. 
Gyllenram, P. Mitbauer, O. Hilger, and P. Saalmann. 


The concluding paragraphs of the report read: 


Also in this report it must be stated with great regret that no statistics of 
development are placed at the disposal of the international association, out of 
which, without doubt, many erroneous suppositions of various groups regarding 
development of their sales within the international association might be rectified. 

Although some impediments will oppose the normal development of sales in 
future owing to blocking tendencies of certain countries, an important business 
reserve is to be seen for our industry in the revival of the building markets of 
many countries still approaching. 

The next year will bring the decision as to the continuance of the international 
association in their present form. No fewer than 10 country groups now are 
joined in the international association. The more strings are stretched on an 
instrument the more delicate it will become, and all the more it will have to be 
the task of the international association always to tune these many strings in 
a manner obtaining a harmonious concert. 


Exhibit 244 A-R, Report for 1937, dated March 1938, in pho- 
tostat form. This document, signed by Dr. Alms, supports the 
thesis of the 1936 report—a decline in sales volume accompanied 
by a corresponding increase in prices. “A complete languishing 
state” is reported for the Russian, Spanish, and Chinese markets. 
Six pages are devoted to statistics covering all world markets. 
These show 14 to 16 percent increase in prices of British thread 
fittings and “about 10 percent for the American thread fittings. Much 
of the increase is attributed to increase of the galvanizing charge 
from 30 percent to 40 percent. A differential up to 2 percent was 
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reported allowed the Germans in Chile to offset “heavy burdening with 
customs and import fees.” 

Sixteen miscellaneous changes in price terms in various world mar- 
kets are detailed, two of which apply to the American thread, as 
follows: 


(11) Alteration of prices for Briggs thread fittings in Mexico 5 percent on 
the net for consignments of 36,000 pounds and over when delivery c. i. f. Tampico 
or Vera Cruz. 

(13) Application of payment conditions for British standard fittings to sales 
of Briggs thread fittings in China (22-26/11/37). 


The affiliation of two Belgian works took place in September 
1937, and following conclusion of a membership agreement with 
the Jugoslav Titan Works, notice of “a repeated improvement of 
prices on the Jugoslav market.” French and Italian negotiations 
for a uniform “resale market” in those countries proved unsuccess- 
ful. The Austrian works Traisen resigned membership, while 
negotiations were still continuing for agreement with the Polish 
firm, Erbe. 

The price changes were reflected in Blue Book changes, but 
inability to agree on terms for Briggs threads in South American 
markets is indicated in the following excerpt: 


The most important section of the main agreement, the Blue Book, was care- 
fully revised in two meetings, and it was possible to forward a reissued Blue Book 
to all groups in the middle of this year. The price sheets for the following 
markets: Argentine, Bolivia, Brazil, Chile, Colombia, Equador, Paraguay, Peru, 
Uruguay, Venezuela, Briggs thread fittings, as for the present had to remain 
unchanged, as no agreement could be reached on the wording of the payment 
conditions. - 


Board meetings were held in Zurich, February 17, May 25, and 
November 26, 1987. Changes in board membership were reported 
as follows: j 


The board was altered in its composition by the withdrawal of Messrs. B. 
R. Gyllenram (25-28/5/37) and P. Saalmann and by the admission of Mr. A. 
Helle (25-28/5/37). Kapten Rudberg was elected in substituting Mr. Gylenram 
(25-28/5/37), and Mr. A. Derstroff, recovered to health, rejoined the board in 
replacing Mr. P. Saalmann. In the board meeting from 25 to 28 May 1937, Dr. 
Buhrer was reelected as chairman. 


The concluding paragraph of the report reads, in part, as follows: 


The forthcoming year places also the international association before tasks 
-considerably more difficult than presented at the beginning of 1987. While at 
that time rising prices for their products brought about an additional purchasing 
power in the export markets, and buyers also proceeded with placing great orders 
in expecting a further rise of prices for finished goods, today the sudden fall of 
prices for many important raw materials in quite great a number of markets 
brings about a strong reserve in purchasing. Only in times of such a crisis a 
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_ €artel is able to prove whether it is strong enough, owing to its structure and the 
self-discipline of its members, to moderate the cénsequences of such a crisis 
and to protect its makers from unnecessary price reductions. Working to such 
- effect is already fully justified by the considerable rise of PEEno costs caused by 
the decline in the tonnage produced. 

Exhibit 249 A-Q consists of a photostatic copy of minutes of Meet- 
ing of the International Malleable Tube Fitting Association at Baden- 
Baden, Germany, April 1938. The first six pages record proceedings, 
two pages list attendance representation and the remaining nine pages 
are devoted to Chairman Buhrer’s report. The record of proceedings 
discloses only Chairman Buhrer’s Address of Welcome. Eulogies for 
deceased leaders were given. Regret was expressed that “the Ameri- 
can-Canadian party could not send delegates to this meeting,” and 
“thus it rests again with Mr. J. A. Bennett the true and energetic rep- 
resentative of this party to be the medium through whom we send our 
hearty greetings across the Atlantic and to give—at the same time— 
our most solemn assurance that distance will not prevent us from 
solving, with all thoroughness, our common problems and from pro- 
tecting legitimate interests under the strictest interpretation both in 
the letter and spirit of the meaning of the words by which we define 
‘rights’ and ‘duties.’ ” 

There is no reference to price action or territorial allotment. The 
meeting may have been social, as indicated by the concluding 
paragraph: 

It is my sincere desire that they are all feeling happy and enjoying one 
another’s company ; 

That from our meeting many strong business relationships will result ; 

That the belief in the value of the objects of our Imatufia will be unanimous; 

That during these days which offer us the opportunity of face to face conversa- 
tions many small unsolved problems will be clarified and that even larger 
difficulties and misunderstandings which are practically unavoidable in the 
daily round of work, may be cleared out of the way and finally it is our wish 
that you should submit to the Board or to the Secretary any suggestions you think 
will help to further progress in the harmony of our association, 

If these wishes were to materialize, the trip you have made to this place— 
in one of the loveliest parts of Germany—will have richly rewarded all those 
of us who are responsible for its planning and carrying out. 

The attendance shows representation of 43 delegates for the Polish, 
British, Swedish, Swiss, Belgian, Austrian, and German groups. Mr. 
J. E. Eennott is described as delegate for the “American-Canadian 
group.” 

The chairman’s report narrates the conditions prevailing at the time 
of organization in 1933, and results accomplished, in these words: 

The foundation of the Imatufia in December 1933 in Zurich fell in a period of 
unparalleled economic disturbances, its further construction had to be done under 
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and again new economic areas secluded in themselves were created, governmental 
promotion in every form was invented, obstacles to the international exchange 
of products, in the shape of artful clearing’and foreign bills schemes, contin- 
gents of imports and heavy import duties came into force, numberless currency 
depreciations increased the difficulties and, last but not least, contagion with 
national passion befell the volume of business in the world. 

The Imatufia, laboring under such world-wide difficulties, not only did make 
its way, but even developed. Imatufia has, on the whole, made possible an 
adequate distribution of work to thousands of valuable men in the various 
manufacturies of the world; it accomplished by this a social achievement to 
labor ; 

It has secured to the manifold intellectual elements of economics and technics 
depending on its industry positively constructive work instead of wasting them 
for the organization and the carrying out of a fight; 

It has been working to the economic good with the capital intrusted to it, 
instead of endangering it in uneconomic fighting. 


The “Blue Book” is referred to as the soul of Imatutia and fathers 
justice, as witness: 


We mean by “Blue Book justice” conditions for our reciprocal competition in 
marketing our products, conditions that are protecting our rightly acquired 
sphere in business and that are allowing us an adequate participation in the 
tide of the markets. 

We have been eagerly and honestly trying to realize this interpretation. It 
is the main object and the first and greatest duty of the board always to reestab- 
lish “Blue Book justice” as a means for a clean and loyal competition whenever 
particularly one-sided aggravations are cropping up with the continually chang- 
ing conditions in world’s economics. 

Extensive discussions with our American-Canadian party are going on just 
now about the postulate equitable regulation of prices on the South American 
markets. The board is trying by all means to find a harmonious solution. 


The last paragraph in the above quotation is the only reference to 
the Western Hemisphere, though three continental markets are 
mentioned : 


The conditions under which the Italian works Ferriere Lombarde Falck have 
again become a full member of the Imatufia, have recently been definitely 
established. The German and the Italian Governments are now examining the 
repercussions of this agreement on the mutual treaties of commerce. After- 
wards, let us hope it will be soon, the validity of the agreement can be declared. 

For considerable time negotiations have been going on with the French works 
with the object of extending our collaboration to a solid regulation of the French 
market and which are to consolidate in the full membership to the Imatufia. 
I hope that the conference which took place in Baden-Baden and lasted till 
yesterday has brought us nearer to success. 

In direct subsequence to our groups meeting the board will continue the nego- 
tiations which some time ago were hopefully opened with the Polish works Ernest 
Erbe. Both sides are earnestly endeavoring to develop the present loose and 
provisional stage into a full cooperation. 
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Possibility of agreement with Japanese fittings manufacturers by 
means of negotiations with their government was indicated : 

As the Japanese Government has lately stipulated the concentration of the 
export industries in export corporations we have at once resumed the negotia- 
tions with the Japanese fittings industry which had been opened for the first 
time in May 1934. We are quite alive to the great importance of this matter 
and are acting accordingly. 

The conclusion of the chairman’s report also refers to state controls, 
in these words: 


We shall not see the return of the free international economic mechanism of 
the prewar time. Since then, the universal economic dynamics have thoroughly 
changed. The principle of securing work for one’s own national economy is put . 
in the foreground of the interstate relations and of the international economic 
policy of big nations. Nevertheless, considerable room can be reserved for regu- 
lated world economic regulation. However, these have to be created and safe- 
guarded by a just cooperation of the interested circles which must show full 
understanding. 

Exhibit 554 A-Z-36—Memorandum III, board meeting, Berlin, 
April 26 to 30, 1938, discloses chairmanship of Dr. J. Buehrer, and 
attendance by board members J. E. Bennett, F. B. Ridgwell, S. Rud- 
berg, A. Helle, P. Mitbauer, EK Kothe, and A. Derstroff. Also listed 
as “export advisors” were W. Stace, W. V. Redlich, A. Hortsmann, 
Dr. E. Pauly, and P. Saalman. The secretarial staff was represented 
by Dr. Alms, Dr. Kulbe, and F. Hartmann. Guests on two different 
dates were E. Vorlicek, A. Erbe, K. Dobbertin, and L. Wieder. No 
American was present. 

A report of the Fittingsverband disclosing a “sharp setback” in fit- 
tings business since mid-1937 was discussed. Negotiations were re- 
ported for procuring affiliation of fittings manufacturers in France, 
Italy, and Poland, and that contact had been made with the Japanese 
fittings industry which had formed an export association. It was 
agreed to maintain the level of prices, they being deemed “reasonable 
in every direction.” The Feinstahlwerke Traisen, of Austria, were 
reported reinstated as members of Imatufia “as a result of political 
changes which have taken place in Austria.” An agreement between 
the Fittingsverband and the Ttalian Government, providing for fittings 
shipment quotas to Italy was reported as signed April 13, 1938. The 
quota arrangement was confined to the German, Swedish, and Czecho- 
slovak groups. There had evidently been some delay in preparation 
of payment terms for the Central and South American market. The 
board expressed itself on this subject as follows: 

(D.1) Market Regulation—South America and Philippine Islands. 


The terms of payment for British standard and Briggs thread fittings which 
‘could not be agreed by the Blue Book committee during their discussions in June 
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and in November last year, and which have remained in abeyance since then, 
were again discussed by the appointed subcommittee under Item D. la. 

The respective viewpoints were once more fully expressed, but it was stressed’ 
that the matter could not be indefinitely left undecided and a final decision must. 
be reached. 

Furthermore, in the light of correspondence and fecent cables received from 
the American party, it was clearly evident that they were prepared to com- 
promise in certain directions, but in the main contentious spheres, which the 
Americans term “the Carribean markets,” their customary terms of payment as- 
put forward by them must be now accepted and put into effect. 


The meeting finally agreed to adopt the following: 


(a.1.) South America—British and Briggs thread fittings. 

The respective terms of payment as originally drafted at the June Duesseldorf 
meetings with the addition that sight-draft payments would be met. 

(a.2) Colombia, Venezuela, and Ecuador.—British and Briggs thread fittings. 

For the first two countries, the payment terms as drafted at the June Duessel- 
dorf meeting to remain with the addition that Equador be embraced and carry 
the same payment conditions as Venezuela and Colombia. 

In having agreed the point, mention was made that in one respect these terms 
represent a departure from the existing general Blue Book terms, whereby an. 
allowance of a discount is made for cash against documents at shipping port, 
which is also a usual European custom. As the same payment condition for these 
three countries is to be operated for British as well as Briggs threads, the Amer- 
ican party are therefore to be requested by the British and German parties to- 
agree to the extension of this cash discount in these countries, making the 
payment conditions 2 percent and 2 percent for cash against documents at 
shipping port. 

(a.8) Philippine Islands.—As the payment terms stipulate no interest charges. 
it was considered better to redraft the payment clause as hereunder, to clarify 
and avoid the possibility of repeated queries being raised by any interested party. 
The point was to be explained to the American party by correspondence and to: 
receive their formal agreement, but in the meantime the Blue Book sheet was: 
not.to be held over. 

Redrafted clause.—Philippine Islands. 

“Draft at 90 days sight documents on payment, without interest charge, for 
invoice amount payable at bank’s drawing rate for demand draft on New York.” 

b. Terms of delivery —Confirmed that the terms of delivery referred to and 
as drafted by the Blue Book Committee were accepted. 

c. Price alteration for Briggs thread fittings.—This matter was fully explained 
by Mr. J. E. Bennett at the full meeting and the circumstances connected with 
the last price change. The desirability for prior notification of price alterations 
to the international secretariat was appreciated to give the secretary sufficient 
time to recalculate the price scale sheets for the German works, and the American 
party would, without question, continue to do this as had been their past prac- 
tice, although it must be realized that when such an abnormal position arises 
as that of last January warranting immediate action to safeguard important 
American interests the desired procedure may of sheer necessity have to be 
waived, however regrettable this might be. 

ad. Argentine—The international secretary was delegated full powers to adjust 
black dollar exchange disadvantages operating against the American party in 
future, the procedure for this to follow similar lines to that in operation for- 
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adjusting Verrechnungs Disagio, using a three-point margin up or down for 
an immediate change of the differential discount for the American party or an 
automatic adjustment after a period of 4 weeks at the then existing black-dollar 
rate for smaller fluctuations than three points. 


The suggestion of straight discounts was agreed to by the American party 
under their cable of 28 April 1988, and the necessary calculations will be carried 
out by the international secretary and the Blue Book page suitably amended. 

The question of quantity discounts (“turn-over bonus”) for mer- 
chants in Norway, Sweden, and Denmark was deferred to future con- 
sideration, but was recommended up to 5 percent for Finnish mer- 
chants. It was decided to make a survey of Dutch merchants with-a 
view to a “market order” (a fixed-price policy) for Holland. The 
board disapproved compensation to agents for taxes levied against 
invoices such as occurs in Iran. A Blue Book regulation prohibiting 
payment of commission to an agent with 25 percent or more ownership 
interest in his principal’s business. A Blue Book provision was 
adopted prohibiting sales to a consumer or dealer if in either capacity 
they “indulged in market-disturbing action.” It was decided to call 
a group meeting for June 14, 1938, at Baden-Baden, and the secre- 
tary was directed to transfer the organization’s funds in the Amster- 
dam bank to a bank of standing in Switzerland. 

Attached to the minutes is a memorandum of negotiations dated 
April 29, 1938, for membership by the Polish firm of Erbe, which 
recites that firm’s desire for an annual export quota of 1,200 tons and 
willingness to renounce certain markets. 

The last 13 pages of this exhibit, bearing Exhibit No. 554 Z-24 to 
7-36, consist of photostat copy of Memorandum of IV Board Meeting 
of Tmatufia held in Baden-Baden, June 14, 1938. Dr. Buhrer pre- 
sided and members present were J. E. Bennett, F. B. Ridgwell, O. 
Hilger, P. Mitbauer, P. Saalmann, A. Helle, Captain Rudberg, W. 
Stace, A. Horstmann, Dr. Kulbe, and Dr. Alms. 

Completion of negotiations with the Polish firm, Erbe, was an- 
nounced, but that no result had been reached with three French works. 
A question of prices in Argentine was deferred pending word from 
Mr. Harkins. Following approval of a bonus plan for Danish mer- 
chants and approval of the program for the Baden-Baden group meet- 
ing set for June 15, 1938, the meeting adjourned. 

‘Attached to these minutes is photostatic copy of arrangements com- 
pleted with the Erbe firm on June 18, 1938. In addition to Erbe’s 
agreement to observe Blue Book prices, and not to enlarge its manu- 
facturing facilities, for promised Imatufia tonnage of 25 tons per 
month from Egypt, Dutch Indies, Palestine, and India, Erbe agreed 
as follows: 
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The works of Erbe will refrain from offering or delivering to the manufac- 
turing countries: Germany, Switzerland, Czechoslovakia, Jugoslavia, Italy, Ital- 
ian Colonies, Ethiopia, Spain, Spanish Colonies, France and Algiers, French 
colonies, protectorates and mandates, Belgium and the Belgian colonies, Great 
Britain and Ireland, Sweden, North America and Canada. 


Also appended to the minutes is a special memorandum dated June 
14, 1938, relative to market disturbances by the works Sandau, in 
which the material portion reads: 


The board therefore unanimously decided : 

(1) To instruct Messrs. Peat, Marwick Mitchell & Co. to put into force as soon 
as possible the penalty regulations on the basis of the agreement, 

(2) To inform the EHisenwerke Sandau A.G. that their very protracted and 
frequent overstepping of the 3 months’ delivery period, constitutes a serious 
breach. Therefore the board: 

(3) Intend to arrange for regular investigations until they feel justified in 
assuming that no breaches of the agreement are likely to recur, 

(4) Furthermore, to strongly recommend to Messrs. Peat, Marwick, that 
in the event of further misdeeds to pronounce the strictest penalties which are 
' arranged for in the ‘‘control and penalty order.” 


There is attached to the Sandau memorandum, a photostatic copy of 
Dr. Alms’ letter to Dr. Buhrer detailing an auditor’s findings that the 
Sandau firm in sales to Argentine, Brazil, and Uruguay prolonged 
delivery periods on some orders from 6 to 12 months. 

Exhibit 245 A-J, 1938 report, dated March 1939, in memeograph 
form, was signed by Dr. Alms. It continues on the note of pessimism 
of the 1937 report and incidentally reveals tension of the approaching 
war, as the opening page reads: 


International Malleable Tube Fittings Association 
Report ON 1988 


The favorable development of the world economy in the first 6 months of 1937 
ended at the beginning of the second half-year of 1987 and showed a declining 
tendency in the following months. This downward movement continued in 1938. 

The reasons for this development above all are attributable to an increasing 
political uncertainty which, indeed, called forth a tide of armaments, but 
brought about a stagnation of commercial activity in the greater part of all 
markets which resulted in a more or less heavy restriction of the building 
activity. 

This situation, of course, had an unfavorable influence to exports. Compared 
with 1937, an incisive decline of export business was to be observed with all 
groups of the Imatufia during the year under report. 

The concluding words of the report on 1937 are to the effect that particularly 
in such times a cartel were able to prove its vitality by protecting its members 
from unnecessary price reductions. The following prospect to the measures 
taken by the Imatufia with regard to prices produces evidence that she has 
put this important task to good account. 
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Price charts for all markets disclose lowering of discounts (price 
increase) on British thread fittings during the first half of the year 
and a corresponding price decrease during the last half of the year. 
For these periods, the American thread fittings showed a 5 percent 
increase followed by 15 to 20 percent declines. 

Negotiations with the Italian firm Ferriere Lombarde Falck took 
place in April 1938, for an Italian firm of accounts to prepare a market 
order for Italy, but the firm’s affiliation as member of Imatufia was 
not accomplished. 

The Australian firm, Traisen, rejoined the international association. 
Affiliation of the Polish firm, Erbe (on terms heretofore described) 
was reported. Efforts to create a market order in France failed 
after meetings in Paris, Dusseldorf, and Baden-Baden. Japanese 
negotiations were reported as follows: 

Negotiations taken up with the Japanese Fittings Industry on 18 May 19388 
showed a negative result as the leading manufacturers Tobatta (Mitsubishi 
Shoji Kaisha concern) qualified further negotiations on an international coop- 
eration as being to no purpose for the present in reasoning that no organization 
of all Japanese fittings manufacturers were existing in Japan. 

Efforts to form “merchants’ organizations” in Jugoslavia and in 
Holland did not succeed. 

The agreement with the Belgian group was extended to March 31, 
1939, but “differences in price between Belgian and imported fittings 
could not be solved.” The only reference to South and Central 
America appears as follows: 

Differences of opinion in connection with South and Central American markets 
arisen between the American and Huropean groups repeatedly were the subject 
of thorough deliberations within the competent committees of the Imatutia. 
During the V board meeting these deliberations resulted in the composition of 
constructive proposals for the adjustment of the differences which were sub- 
mitted to the American group by the president of the Imatufia with letter dated 
23 November 1938. 

Results of Hitler’s aggression in Czechoslovakia appear in the 
following: 

The accession of the two Sudeten-German works—Hisenwerke, Sandau A. G. 
and Hisenwerk Janowitz Voigtmann & Sobhne—to the Fittingsverband under 


date of 3 September 1938 made it necessary to conclude a provisional arrange- 
ment with the Mahrische Stahl—and Hisen—Industrie A. G., Olmutz, under 


date of 2 December 1938. 

Meeting activity during the year included the social group meeting 
at Baden-Baden, June 15 to 16, 1938, three board meetings in Berlin 
and Baden-Baden, and various meetings of five committees dealing 
with Belgium, Czechoslovakia, Italy, Poland, and France. The clos- 
ing paragraphs of the report read as follows: 
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In the third board meeting it was unanimously agreed that the Imatufia 
is determined to overcome the present period of decline and to maintain the 
present price level, because it was felt that the price policy is reasonable. On 
the other hand, she is prepared to proceed against any disturbances which may 
occur within her own ranks or against disturbances caused by outsiders. 

The coming year shall bring a decision as to the continuation of the Imatufia. 
The negotiations held during fourth board meeting already on this question give 
the right to have hopes for a continuance of a decent world market for fittings. 
Also the international fittings industry within their limited share will have to 
promote the mutual understanding on international economical relations ; with- 
out such relations.a durable removal of the political tensions seems to be difficult 
to imagine. 


Exhibit 250 A-L is a photostatic copy of “Minutes of the Group 
Meeting held in Baden-Baden 15, 16 June, 1938.” This meeting, like 
the previous Baden meeting (exhibit 249) was apparently not too 
serious, referring as it does to the Black Forest, numerous eulogies, 
and toasts and “social entertainments.” However, the secretary’s re- 
port, attached as an annex, contains the résumé of the pre-Zurich, 1933, 
industry status referred to in paragraph II, D, above. 

The report sets forth that 10 national groups, comprising 63 works, 
are full members and 8 national groups with 5 works make agree- 
ments with Imatufia; and that this unification was the result of “37 
meetings from 1933 to 1935, 11 meetings in 1936, and 23 meetings in 
1937, totaling 71 meetings.” Prices, the Blue Book, and main agree- 
ment are referred to in these words: 


If the price basis established by the Fittingsverband on 21 January 1933, after 
they previously had operated an unstable price policy for some time, is taken 
as basis then it can be said that on the whole the price movements of the Imatufia 
give the satisfactory notion of a strong rise. This statement, however, by no 
means, Shall involve any judgment on the question whether these prices may be 
regarded as being sufficient for the individual market. 

Consequently the Blue Book covering prices and conditions is the real life and 
soul of the international association. It contains the veracity on which all 
actions should be based. 

The terms of reference for such action are given in the main agreement which 
in its various clauses takes care of the manifold interests of the individual 
national group. The main agreement amplified by 14 supplementary agreements 
in the main dealing with the particular situation in the manufacturer’s countries 
gives the international association the consistency enabling her successfully to 
earry through her foreign policy. 


The report concludes with reference to controlled national economies 
and to Imatufia’s objectives as follows: 


The crisis was of a long standing. The boom only partly becoming prosperous 
related to a short period only. World’s economy possibly seldom will have be- 
come acquainted with so many innumberable precautionary measures of govern- 
ments in support of their individual industries, by, national as well as by inter- 
national means, as it happened to be the case during the last years. Governmental 
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efforts, however, may they be ever so strong to affect economical development, 
will push forward world’s economy only for a short time. As long as no political 
appeasement and thereby a restoration of confidence between all nations, and 
finally no order of the currencies has been brought about. 

The international association and this assembly can only express the hope 
that a state of stability may come soonly and that they are willing to cooperate. 
Meanwhile the international association will continue in fulfilling the tasks given 
to her, and thereby to set off the merchandise “fittings” from the confusion of 
economical measures by leveling the interests of the various groups in the 
individual markets, securing the value of proceeds by a joint price policy and. 
by maintenance of selling conditions, and by inconsiderate application of.the 
control and penalty order against disturbances of cooperation. 

These minutes make no mention of the United States or its insular 
possessions, nor was any American manufacturer present at the 
meeting. 

Exhibit 246 A—X, memorandum of sixth board meeting, Zurich, 
February 8 to 15, 1939, appears in the record in photostat form. Dr. 
Buhrer was chairman and nine members are recorded present: Mr. 
J. E. Bennett, Mrs. F. B. Ridgwell, S. Rudberg, Dr. G. Falck, Dr. 
Mauermann, Mr. P. Mitbauer, A. Helle, Dr. Pauly, and Mr. O. Hilger: 
Four experts were present: Mr. A. Horstmann, W. M. Stace, W. von 
Redlich, and Dr. L. Bulano. And three secretaries officiated: Dr. 
Kulbe, Dr. Alms, and Mr. F, E. Hartmann. 

All groups, excepting the German and Italian, were reported as 
having ratified prolongation of Imatufia beyond March 31, 1939. 

More rigid enforcement of the control and penalty order by more 
frequent correspondence with the auditors was advised. 

An “international reporting center” was proposed for compilation 
of volume statistics for all markets excepting those in North and 
South America. A proposal was made to maintain a list of all im- | 
porting merchants. Difficulty was reported in the operation of the 
Swedish market order, and a committee of three was appointed to 
form a market order for Holland. 

Price preference was “removed” from the following markets: Al- 
bania, Bulgaria, Greece, Jugoslavia, Roumania, Holland, Denmark, 
Tceland, Italy, France, and Spain. 

The commission for German exporters was increased, the provision 
reading: 


I. Blue Book. 

(ec) Commission for German exporters: 

(1) On the condition that they subject themselves to the control and penalty 
order of the German Fittingsverband, German exporters domiciled in Germany 
will in future receive an export commission of 74% percent instead of 5 percent. 


The following action on “Price Fixing Order” was taken: 


(1) The price fixing groups shall be unanimous in their decisions. 
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(2) If unanimity cannot be attained final decision will be given by the price 
committee of the board with a two-thirds majority. This committee is not 
empowered to deal with markets which are governed by special country agree- 
ments (supplementary agreement). 

The board has selected to serve upon the price committee of the board, the 
following delegates: J. Buehrer as deputy, J. B. Bennett as deputy, P. Mitbauer 
as deputy, A. Horstmann, W. M. Stace, O. Hilger. 

This price committee is entrusted to carry out its duties without delay. 


The foregoing actions on control and penalty, reporting centers 
and price fixing were characterized as justified in the closing resolu- 
tion of the meeting, of which the first sentence reads: 


The imperative necessity to exercise greater vigilance over all manipulations 
and to oppose a tendency which has developed, by which it is the endeavor to 
‘obtain a greater portion of certain turn-over than is rightful and to the detriment 
of another party’s well-earned business connections. 


These minutes were certified by Dr. Alms and signed by Messrs. 
Buhrer, J. E. Bennett, F. B. Ridgwell, Sten Rudberg, Mitbauer, Helle, 
Pauly, and O. Hilger. Immediately preceding their signatures ap- 
pears the notation: 


By the signature of this memorandum the International Malleable Tube Fit- 
tings Association is prolonged until 31 March 1941. 


Following the minutes, there is an addendum entitled: 


Memorandum of the meeting of the board after conclusion of the prolongation 
negotiations on 15 February 1939 in Zurich, Hotel Baur au Lac. 


Under the heading “Current Business,” there appears the following: 


(1) Revision of the Blue Book: 

(a) The Blue Book committee has been instructed to carry through a revision 
of the “General Regulations” as well as of all Blue Book pages, and to reconcile 
them with all the latest resolutions. 

(c) The countries of : Cuba, Costa Rica, Guatemala, Honduras, Mexico, Nica- 
ragua, Salvador, have already been designated as exclusive Briggs thread 
markets. 

Offers and deliveries of British standard fittings to these markets are 
forbidden. 

The Blue Book committee has been empowered to deal in the same way with 
the countries of : Canada, Newfoundland, Philippines, and the U.S. A. 


The following appears under the heading “Finances” : 


(a) The 1988 budget was exceeded by RM 16 500. This sum is to be distrib- 
uted according to the agreed key between the British, German, Swiss and 
Swedish groups. : 

(b) The secretary will approach the German finance authorities in the name 
of the non-German groups to ascertain what tax payments it is intended to 
levy from the Imatufia in future. 


Appended also are five pages designating all world markets with 
corresponding price-fixing groups for those markets; 39 price-fixing 
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groups are named, in only three of which are the Americans named, 
to wit: 

(33) China, Manchuria; American group, British group, German group. 

America: Central and South America, with the exception of the countries 
enumerated under “British Empire.” 

38. (@) For British Standard Thread :—American group, British group, Ger- 
man group, Swiss group. Mandate in hands of Mr. Bennett, London. 

(0) The Briggs Thread, American group (in conjunction with C8d. but 
expressly for Central and South America and Mexico only). 

39. North America, American-Canadian group. 

This memorandum is also certified by Dr. Alms, and was signed 
by the members, as follows: 

Zurich, 15 February 1939. 

Signatures: Buehrer, J. B. Bennett, F. B. Ridgwell, for S. Rudberg, von 
Redlich, Mitbauer, Helle, Pauly, O. Hilger. © 

For the correctness of the copy: Signed ALMS. 


5. Extent of Respondents’ Dealings with Imatufia 


Testimony concerning the 15 formal Imatufia proceedings evi- 
denced by the foregoing 14 exhibits was given by Mr. Eichler, the 
president, and by Mr. Harkins, the secretary, of respondent associa- 
tion. Mr. Eichler, general manager of Walworth International Co. 
since its organization in 1935, dates his foreign trade experience with 
the parent firm, Walworth Co., back to 1900. He has never missed 
a meeting of respondent association, which he has served as president 
since Mr. Flagg’s death in 1934. The record shows that neither Mr. 
Kichler nor any other representative of respondents ever attended an 
Imatufia meeting. Mr. Eichler’s testimony materially assisted in 
clarifying doubtful matters appearing in the Imatufia formal pro- 
ceedings, and is here set forth in the chronological order of said 
proceedings and documents. 

Respecting Exhibit No. 240 A—L, memorandum of the July 4, 1935, 
Dusseldorf conference, he clarified the following: 

Americans refused to quote the Imatufia price in Argentine until 
convinced that the Germans would stop currency manipulation. He 
cited one incident of Verrechnungs marks quoted in Brazilian milreis 
at 5.10 and within a short interval thereafter, at 5.85, thereby effecting 
and granting a 15 percent price concession to the detriment of Ameri- 
can exporters. He explained Mr. Bennett’s reference to Cuba as an 
“American home market” (exhibit 240-H) as being erroneous, that 
Cuba was in fact an open export market even though maintaining a 
preferential tariff in favor of American exporters. 


18 Transcript 291, 350. 
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Respecting exhibit 241 A-Z, the Berlin managing board meeting of 
July 9, 1935, he testified that he could not identify Mr. Gyllenram nor 
the Montreux Agreement, but that he knew from experience that bar- 
ter and currency devices made the Germans unpopular in all parts 
of the world, and especially in the South American market referred to 
in the minute.” 

Mr. Eichler testified that he has no knowledge of the “renunciation 
of Balkan markets” referred to in exhibit 242-H (Berlin meeting, 
March 24, 1936), and that he would have known of such action if the 
respondent association had made such renunciation. He could not 
explain the definition of “international price cooperation” appearing 
at exhibit 242-W, other than that it might mean that only the Ameri- 
can price on Briggs thread would apply to Central America, and Blue 
Book prices for the British thread would apply to the remaining 
world export markets.” 

In connection with the “main agreement” (exhibit 243 A-Z-4), 
he explained the reference to “pledged” members listed in the Ameri- 
can group as a description used merely to identify “American manu- 
facturers who may export” and that they never pledged themselves. 
The designation in exhibit 243-Z-4 of American group as price-fixing 
group for Central America and Mexico, he explained as referring to 
the agreement of December 15, 1933. Referring to the rule against 
consignment stocks, he explained that the multitude of sizes involved 
rendered such stocks impractical and if such stocking was attempted, 
it invariably resulted in dumping and price cutting on the part of the 
Germans. He reaffirmed that respondents signed none of the market 
renunciation agreements referred to in the main agreement and like- 
wise made no contribution to the penalty fund for which they were 
assessed £300.*" 

Referring to the 1936 report (exhibit 244), he testified that business 
volume was up in 1937, declined in 1938, and then rose in 1939, and 
that the 1938 report (exhibit 245) is consistent with these facts.” 

Mr. Eichler explained the designation “American-Canadian Works” 
in exhibit 249 A-Q (Baden-Baden meeting April 1938) as probably 
including the International Malleable Fittings Co. of Canada, and he 
identified Mr. V. L. Young as the former Walworth Co. London rep- 
resentative, who, for some years prior to 1938, had been the owner of 
Walworth Co., Ltd. He added that there was no financial, ownership, 
or control relationship between the two companies.” 

19 Transcript 295. 
20 Transcript 298. 
2 Transcript 300-305. 
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Mr. Eichler explained the reference to Imatufia action (exhibit 554 
A-Z-36, third board meeting, Berlin, April 26, 1938) on terms to the 
Philippine Islands to provide for sight draft without interest as 
follows: 

A. I think at that time we were including the Philippines in the pesca tat 
work under the impression largely that the NRA classed it as an export market. 
When we learned it wasn’t properly an export market under the Webb-Pomerene 
Act we—and I don’t remember the exact date—withdrew taking any further 
action. That would be pretty close to ten years ago I think. 

He testified as follows with respect to the firm Erbe renouncing cer- 
tain markets including North America: 

I would have no direct knowledge of why they did this. While I see from 
this sheet that Mr. Bennett attended the meeting there was no one from this 
country. Mr. Bennett was authorized to go as an observer for the American 
manufacturers, but had no authority to commit the American manufacturers to 
any kind of an agreement. * * * * JT don’t believe that they intended the 
United States of America to be included in there; but I have no way of knowing 
that. 

‘He also testified that respondent association never made any agree- 
ment with any European manufacturer requiring abstention from 
certain markets. 

He further testified that he knew of the penalty imposed on the 
Sandau firm for granting long delivery periods on sales, but reaffirmed 
that the respondents never contributed to the penalty fund and that no 
penalty had ever been assessed against any American exporter or 
manufacturer.* 

He estimated that the 68 pipe-fittings manufacturers represented in 
the Imatufia groups, as set forth in exhibit 250 A-L (Baden-Baden 
group meeting, June 15, 1938) comprised about 70 percent of world 
tonnage production of pipe fittings.” 

Mr. Eichler described the reference in exhibit 246 A—X (sixth board 
meeting, Zurich, Feb. 8, 1939) to Cuba, Costa Rica, Guatemala, Hon- 
duras, Mexico, Nicaragua, and Salvador as “exclusive Briggs thread 
markets” and “offers and deliveries of British threads to these markets 
are forbidden,” as a continental recognition that Central American 
buyers would not purchase British thread fittings.” 

The memorandum of the managing board meeting held in Berlin, 
May 25, 1937 (exhibit 277 A~T) consisted originally of 20 pages. 
page 19, complete in itself, was affixed next to the 20th, or closing page. 
Page 19 appears in the record as Exhibit No. 66, and contains a para- 


graph reading: 
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“Having regard to the written declaration of the export association dated 13 
March 1937, according to which the American works have abandoned their com- 
mercial connections with Europe the Fittinsverband withdrew their applica- 
tion for price equalization on the market of the Philippines.” 


Mr. Harkins testified that he knew nothing ef such resolution and 
that the exhibit offered him no clue for recollection of such action.” 
The record contains a large number of exhibits consisting of photo- 
static copies of correspondence on the subject of Imatufia passing be- 
tween respondents, Dr. Buhrer, Dr. Alms, and Mr. Bennett. Testi- 
mony was given on these exhibits by the two association officers, which 
further clarifies the relationship between the two associations. 
Mr. Bennett, on September 27, 1935, wrote Mr. Harkins in part, as 
follows: 


The Balkan pact, page 6, paragraph 10. Sales in this market, to keep both 
the Czechs, Austrians, etc., content, will be a quota to be settled and handled 
through a “Fittingshandel.”’ We hope by this means to very largely keep these 
brands off the world’s markets and I enclose you a translated copy of a ques- 
tionnaire from Dr. Alms in case you have not received one. Are you interested 
in these six markets? The British of recent years have religiously kept away 
owing to restrictions and it being a very “sticky” market to operate in and 
British makers as a whole have very small tonnage. If you are not interested 
to any extent, I believe it would be wise to let those who already operate there 
fight amongst themselves—and the money end is always rotten. Perhaps you 
will let me hear from you on this matter. 


Mr. Harkins testified that he thought such agreement (renuncia- 
tion of Balkan markets) was never made, testifying that such agree- 
ments were always made in formal fashion and recorded in the Blue 
Book and he thought such agreement binding the United States never 
appeared in the Blue Book.” 

In a letter written to Mr. Bennett dated October 11, 1935, Mr. Har- 
kins complained of continued German use of Sondermarks in South 
America and that the Americans would not stand for elimination 
from their natural markets. Mr. Bennett had taken up this question 
with Dr. Alms in a letter dated September 24, 1985, one of whose | 
paragraphs depicts the duplicity of the Germans, reading: 

The various agents then began to report the ramifications of the working 
of the Verrechnung marks and, as you will remember, caused months of cor- 
respondence and cables from Mr. Harkins and myself and, getting no satisfactory 
reply, caused the American party to equal by “minus discount” in Brazil and 
Chile, causing them to forego unnecessarily a part of their profit, whereas, 
of course, under our Zurich agreement the German party should have imme- 


diately corrected the situation by “plus-ing’ or making other ‘differential’ 
discounts, rather than leave the Americans to find out these transgressions and 


27 Transcript 56. 
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then having to sacrifice part of their profits. Then after months of negotiations 
Gealing with Brazil and Chile, cabled settlement was reached by you with the 
Americans in the early part of this year and the Americans immediately with- 
drew their 8 percent and 19 percent minus discounts, and although the matter 
was of such a serious nature for the matter to be negotiated by cable between 
the Verband and Mr. Harkins, yet on reaching settlement, apparently not one 
single works took the trouble to cable their representatives abroad or instruct 
their export-merchant friends to do likewise, but merely passed the information 
by ordinary mail, some of which correspondence did not reach South America 
until the end of April, with the result that in the meantime the whole market 
had once again been sold ahead to the detriment of our American friends. 


Mr. Harkins’ testimony, in explanation of the German practice, 
reads as follows: °° 


Germany or German manufacturers, were assisted in their export efforts 
by their government, who pooled exports, collected a tax or tariff from those 
whose business was profitable enough to warrant it, and with such a tax or 
tariff, subsidized other manufacturers through manipulation of exchange. They 
manipulated the foreign exchange by having, in addition to the regular reichs- 
mark, a lot of other, marks with fancy names, coffe marks, sondermarks, trav- 
elers marks, they were all methods employed by the government. The govern- 
ment had a pretty shrewd fiscal policy, to devalue the marks so as to make 
it easy for a purchaser with another currency to acquire a larger number of 
marks than he could at the official rate, maintain. 


A letter dated May 8, 1936 (photostat exhibit 284) from Dr. Alms 
to Harkins closed with the “hope that the German Government will 
succeed in stabilizing the exchange rate of the Verrechnungsmark.” 

On December 31, 1935, on this same subject matter, he cabled Ben- 
nett as follows: 


DUSSELDORFS ONLY REPLY TO OUR NUMEROUS DEFINITE COM- 
PLAINTS IS A PROMISE THAT THEY WILL CABLE US NEXT WEEK 
STOP AMERICANS THOROUGHLY DISGUSTED STOP CABLED ALMS 
TODAY QUOTE AMERICANS ABANDON HOPE OF OBTAINING GERMAN 
COOPERATION AND ARE PROCEEDING TODAY TO PROTECT THEIR 
INTERESTS IN BRAZIL STOP ONLY YOUR FROMPT ACTION CAN PRE- 
VENT SPREAD OF REDUCTIONS TO OTHER SOUTH AMERICAN MAR- 
KETS AND TO ULTIMATE DESTRUCTION OF BLUEBOOK AGREEMENTS 
UNQUOTE BE PREPARED FOR SOME ACTIVITY IN MARKETS WHICH 
AMERICANS HAD RELINQUISHED TO EUROPEAN COMPETITORS 


REGARDS. 
Asked to explain “relinquished,” his testimony reads: * 


Well, if you are taking the meaning of “relinquished” as a voluntary abandon- 
ment of a market, that is not the meaning that was intended in that cabie. It 
was relinquished because we could not meet or were not meeting the competition 
there and we were warning Bennett we no longer were going to play the game 
but were going back into those markets come hell or high water. 


2 Transcript 46; exhibits 58, 59. 
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Mr. Eichler’s testimony on this statement reads: 


I ask you to explain to us what the word “relinquished” meant there 
[handling]? : 

A. I would say that that particular section means that if you tie it into the 
whole cable that prior to this time the Germans were not living up to the Blue 
Book, and in certain markets, as a result of their not living up to the Blue Book, 
we had lost the business, and that Mr. Harkins was notifying them that we jn- 
tended to go into those markets aggressively and establish our former position. 

Q. Was there any relinquishment by Americans voluntarily or by contract 

A. No. 

Q. (Continuing.) Of any of their markets at that time? 

A. No; we never agreed to get out of any market in the world with the 
Europeans. 


Both officers pointed to verification of respondents’ contention that 
Central America was their natural market in Dr. Alms’ letter to the 
association, dated January 30, 1936, reading : * 


, Prices in Central and South America 


Following my today’s letter No. 334 A/H I beg to state that I have received 
no compensation mark exchange for the following countries: Dominican Repub- 
lic, Honduras, Haiti, Panama, Porto Rico. 

I have often failed in getting them. As the German Fittingsverband have as 
much as no export to those countries, as confirmed to me, it will be of no im- 
portance, indeed, whether or not plussages will be established for these markets. 


Mr. Harkins, on May 24 and 31, 1934, wrote the Grabler Manu- 
facturing Co. of Cleveland, Ohio, asking their cooperation in the main- 
tenance of Blue Book prices on British thread fittings which the Grab- 
ler Co. was commencing to manufacture. Mr. Harkins explained 
these letters with testimony as follows: 

At this particular time there were three manufacturers in the United States 
cutting British thread, Crane Export Corp., Stanley G. Flagg & Co., Inc., and 
Walworth International Co. We were afraid that Grabler was intending to ship 
American thread fittings to China where British thread were commonly used. 
We know of the confusion and the terrible disturbance that such a shipment 
would make and we were anxious that if Grabler shipped any fittings to China, he 
would ship true British thread. There was no effort there to keep Grabler from 
making British thread fittings, only to keep him from representing American 
thread fittings as British thread fittings. 

Mr. Eichler testified that there was no agreement to limit the num- 
ber of American manufacturers cutting British thread and that Grab- 
ler Co. cut such thread for several years. He explained the letters 
to Grabler Co. as follows: ” 


Well, Grabler was just starting into this business, and the American manufac- 
turers over the years had established a pretty good reputation in foreign mar- 


31 Transcript 50, 137; exhibit 61. 
2 Transcript 55, 119; exhibits 64, 65. 
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kets, and they wanted to be sure that Grabler knew what they were doing— 
that is shipping the right business to the right market with the right threads. 
And anything of that nature which Mr. Harkins could help him on would be help- 
ful to Grabler and also helpful to the American manufacturers. 


Mr. Eichler was permitted to examine Exhibit No. 66 (referred to 
in testimony of Mr. Harkins, footnote 27, above) and was questioned 
about the association’s written declaration of March 13, 1937. His 
answer reads: * 


Well, as far as the Walworth Co. was concerned, we were shipping to Hurope 
at that time and subsequently too, and we never agreed with any one to with- 
draw from any markets in Burope through any arrangement or favor on their 
part or anything else. The markets had always been wide open to Walworth in 
all parts of the world. And speaking for the rest of the members of the associa- 
tion, as far as the association is concerned, the same thing applies to them. What 
they did individually, I do not know, although I have no knowledge or belief 
that they agreed to any such proposition. 

Q. Do you know whether other members of the association did an export busi- 
ness to countries of Hurope? 

A. I know Flagg & Co. and I know the Crane Co. did. I cannot speak about 
Grinnell and the others, I would not know. 


Mr. Eichler was questioned with respect to the cabled correspondence 
which preceded the first international agreement (December 15, 1933 ; 
exhibits 138, 139, 140, 147, 148, and 149) and specifically concerning 
Mr. Stanley G. Flagg’s cable of December 11, 1933, to Consul Hilger, 


in which the first sentence reads: “If we withdraw demand you dis- 


continue Briggs thread will all signatories sell Briggs fittings from 
American price list.” He testified that the negotiations referred to the 
Caribbean markets which “were looked at as predominantly American” 
and further : * 


This particular telegram, exhibit 147, was what I would call a negotiating 
telegram, trying to establish that right, and presumably—I do not remember 
the exact details—the association was willing to permit the Germans to control 
prices in other markets which they dominated in turn for our setting the prices 
in that particular market. 

Q. Apparently at that time the Briggs thread was being cut by the German 
manufacturers? 

A. Yes. 

Q. And the markets to which reference is made were which markets? 

A. Well, the countries in the Caribbean area, such as Venezuela, Colombia, 
Nicaraugua and other countries of that kind. In other words, the northern part 


of South America. 

Q. And the Caribbean countries? 

A. Those countries had been using American thread for years. When you 
go south of Peru and south of Colombia and Venezuela, the standard thread 
of those countries is the British standard thread. North is American generally. 
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Q. And the discussions indicated in these exhibits had no reference to the 
Continental United States? 

A. Absolutely not. 

Q. The Verband acceptance of your Briggs thread proposition, that the 
American fix the prices of Briggs thread in the American export markets, 
being Central and South America, as indicated in exhibit 48, has that policy 
of the Americans continuing to fix the price on the Briggs thread continued 
to this day? 

A. That is correct. 


His attention was called to the photostatic copy of a letter to 
Flage Co. from their London agent, J. M. Strausner, dated 
January 29, 1934, as follows: 


Q. In Commission’s exhibit 160—A, I call your attention to paragraph 3 
of exhibit 160—-A, being a letter dated January 29, 1934, from Mr. Strausner 
to the Flagg Co. at Philadelphia, the third paragraph reading: 

“It might be well for you to write to the Verband and say you have a small 
stock in Spain which we are trying to liquidate, and when some has been sold 
we will live up to their condition, and that sale of this should not be regarded 
as cutting the price, merely liquidation.” 

This would indicate a withdrawal on the part of one of your members, 
Flagg & Co., from the Spain market, would it not? 

A. No; it would not. 

Q. What is the explanation for that? 

A. The explanation there is that they had a stock of fittings in Spain— 
perhaps a bad assortment—which they wished to liquidate, and to liquidate 
that they would have to sell it under the Blue Book. There was no agree- 
ment by any American manufacturer to the best of my knowledge, or the 
association, that they would stop selling in any market—and that includes 
Spain. 


Mr. Eichler examined and identified the first Blue Book Price 
List heretofore described (exhibit 162 B-—L) and concerning dis- 
tribution of which Mr. R. E. Steere of Crane Export Corp. wrote 
Mr. Stanley G. Flagg, on February 8, 1934, as follows: % 

From your letter, as well as Mr. Hichler’s letter, we gather that none of 
us at the present moment is in favor of wide distribution of the complete 
information from HEurope, and as Mr. Hichler suggested in his letter of the 
7th, we feel also that it might be better to discuss this European price matter 
at a meeting before wide distribution is made. 

He testified that he counseled delay in order to determine whether 
the prices would be effective and that a check up for that purpose 
would be made by cable. 

Dr. Buhrer, by letter dated November 23, 1938, wrote Mr. Eichler 
a report of the fifth board meeting held in Berlin about November 
15,1938. A photostatic copy of this letter is in the record as exhibit 
169 A-P. Under the heading “Control of American Exporters,” 
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the report reads that “the European works naturally assume that the 
American-Canadian party on their part will take similar action.” 
The “similar action” proposed is the mandate to the secretary which 
appears in the questioning of Mr. Eichler, as follows: * 


Q. At Commission’s Exhibit 169D, the letter reads: “The secretary of the 
Imatufia has been instructed to maintain a strict flawless control of the exporters 
and to punish any confirmed protest without delay, possibly by withdrawal of 
Supplies.” 

That hits at possible boycotting or blacklisting of exporters, does it not? 

A. On their part, yes. 

Q. Did the Americans ever engage or indulge in any such blacklisting of com- 
mission houses, or export houses? 

A. We did not. 

Q. The international agreement involved and contained a penalty order. Was 
that penalty ever assessed against any American manufacturer? 

A. We never agreed to that penalty clause they had. 

Q. By “agreed” do you mean you never contributed to a fund which set up 
machinery for it? 

A. We never agreed to it, and never contributed to the fund. 

Q. Insofar as you know no American was ever subjected to any penalty? 

A. No. 


This officer, in addition to the specific denial of contributions to 
the Imatufia Penalty Fund which he made in reference to exhibits 
243 and 554 (formal proceedings, footnotes 21 and 24 above), reiter- 
ated his denial in two other instances. In connection with Secretary 
Harkins’ letters dated March 26, 1934 to Fittingsverband (exhibit 
204); dated April 16, 1934, to Illinois Malleable Iron Co. (exhibit 
214) ; dated April 16, 1934, to officers of the Walworth International, 
Crane Export, and Ilinois Malleable Iron Co. (exhibit 215) ; and to 
the respondent association’s membership, dated May 14, 1937, inquir- 
ing “Will you contribute to this fund the sum of $100?” (exhibit 313), 
Mr. Eichler testified as follows: * 

Q. Did the respondent association ever make a contribution to the expenses 
of maintaining a secretary’s office by Imatufia? 


A. We, never contributed to that. 

Q. Why did you not contribute? 

A. Well, there was not any particular reason why we should. ‘They were an 
active association on their part to maintain prices in the markets where they 
were shipping their merchandise—any more than we would ask them to contribute 


to us. 
Q. And as a matter of actual fact their penalty fund was used by them to run 


their office, wasn’t it? 
A. Well, I do not know as to that. I believe they did have a penalty fund, 


and whether they used to run their organization or not, I do not know. I 
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kind of have an idea that they took a certain percentage of the exports of the 
individual manufacturers and they contributed to them. 

Q. But the Americans consistently refused to contribute to the penalty fund, 
and since you had your own organization expense here, you made no contributions 
to the secretary’s expense; is that it? 

A. That is correct. 


and as to the last exhibit, as follows: 38 


Q. Commission’s Exhibit 313 A and B, a bulletin dated May 14, 1987, refer 
to the sum of $1,500 as being a contemplated deposit to a penalty fund off 
Imatufia by American manufacturers. Did the respondent members herein 
ever make such a contribution? 

A. We did not. 


Refusal to share in Imatufia’s office expense was set forth in a 
letter from Mr. C. W. Keefe, former assistant general manager of 


Walworth International Co., to Mr. Harkins, dated November 7, 1935, . 


as follows: *° 


Seriously, we feel that we should not contribute to the expense of the inter- 
national secretary until such time as it has been demonstrated to us that the 
international office is of some value to us and, up to the present, this still 
remains rather doubtful. 

We suggest that you cable along the line that the Americans do not expect to 
get something for nothing—nor on the other hand, do they expect to pay unless 
they receive something and so far we cannot see that we have received any 
penefits from the international association office; nor is there any concrete 
evidence that we are likely to in the near future. 

Mr. Eichler examined exhibit 183 A-I, photostatic copy of a letter 
dated March 6, 1939, from Mr. J. E. Bennett to Mr. Harkins, in which 
the international reporting centers devised at the Zurich managing 
board meeting of February 8, 1939, are described as follows: 

This is an entirely new venture and should have the effect of letting each 
individual group upon asking, know its own group’s business position percentu- 
ally, with the constant up and down of trade, and will correct the German- 
Swedish trouble. The U.S.A. and Canada are not committed to this. 

He testified that to the best of his knowledge these were confined to 
Europe and none were maintained in Latin-America where the Amer- 
icans had the bulk of their business.” 

Shortly after the international agreement of December 15, 1933, 
and before the American price list on Briggs thread fittings was 
firmly established in the Caribbean market, detriment to the Ameri- 
cans developed from the fact that German low cost labor enabled them 
to quote small fittings at a lower price. A buyer, ordering small sizes 
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from the Germans and large sizes from the Americans, could save 25 
percent of the cost of both sizes if purchased together from either an 
American or German seller. This occasioned a cable from the Flagg 
Co. to its London representative, dated February 28, 1934 (photo- 
static copy in record as exhibit 192), reading in part as follows: 

SITUATION DIFFICULT UNLESS HUROPEANS LIVE UP TO ZURICH 
AGREEMENT BRIGGS THREADS STOP CUSTOMERS DIVIDED ORDERS 
SMALL SIZES HUROPE LARGE HERE WHEN EUROPEANS AMBRICANS 
USE DIFFERENT LISTS 

Mr. Eichler explained the ability of the Germans to utilize their 
low-cost labor on small fittings in which the labor ratio to material 
is high. The testimony as to the Americans’ need for an exclusive 
price control in that market reads as follows: “ 

Q. So what it all comes down to, as indicated by this exhibit 192, is that 
the practice of buyers’ shopping around for two lists, was a circumstance 
which confirmed the respondent manufacturers here in their association in 
their desire to maintain the Briggs American thread price list exclusively in 
the American export markets? 

A. That is right. If we had not done that, it is quite probable that the Ameri- 
ean manufacturer would have had to stop selling in those markets. And that 
business would have gone, as far as this country is concerned, elsewhere. 

Both officers gave testimony to clarify some provisions of the Blue 
Books (exhibits 247 and 248). Mr. Harkins testified that they ap- 
plied to all markets of the world excepting the United States, Ger- 
many, and Japan. The United States was excluded, he testified, not 
only because British thread fittings were not acceptable in this market 
and because of a 45 percent tariff barrier, but also because the Sherman 
law “definitely” precluded placing the United States in the Blue Book 
arrangements.” 

Mr. Eichler, questioned about the “terms” provisions of the 1933 
Blue Book, gave testimony on the provision for a limit to exporter’s 
commission of “5 percent of the net amount of the invoice.” Refer- 
ence was made in this connection to Mr. J. E. Bennett’s letter to Mr. 
Harkins dated March 6, 1939, reading, in part: 

Commission for German eaporters.—Here comes probably the biggest revolu- 
tion of all our many years of collaboration, wherein we have repeatedly found 
these gentlemen interrupting our international endeavors, and therefore I have 
agreed that it is better to give the incentive of 7% percent commission against 
the old 5 percent only to those export merchants who ally themselves with the 
Imatufia and subject to the Imatufia control in all its phases, including penalties 
which cap now be exercised against them. In this I know I lay myself open 
for a direct attack from my American-Canadian friends as to giving more leeway 
for the exporters to hand out part of their export commission to the buyer, but 
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always if this should happen, then I should at once make a claim that the German 
Government were not sincere that the Fittingsverband were honorably carrying 
out the agreement. You will, of course, understand that those German export 
merchants who do not subject themselves to~ the Imatufia control remain on 
today’s “status quo” of 5 percent, thus I believe we have put the German exporters 
in competition one with the other—those who join us with more increment to 
themselves against those who decide not to join us and thus become suspect as to 
their reasons why! and probably in the long run may be blacklisted, 


Mr. Eichler could not recall whether even at the late date of the 
letter this question of commission had been definitely settled, but that 
the American practice was to limit the commission to 5 percent since 
a larger commission led to the practice of passing some value on to 
the customer.” 

Respecting the 1937 Blue Book, he gave the following testimony 
on three provisions: “ 


Q. Yes. In Commission’s exhibit 248, being the thirty-seventh edition of the 
Blue Book, at page 6 thereof, there appears a paragraph reading: 

“The price fixing for such territories which border upon the market territories 
of another price-fixing group must be so fixed that there is no inducement ‘across 
the border deliveries.’ ” 

What is meant by that? 

A. Well, of course, they are referring to Europe, which was cut up into many 
countries, and I presume they had in mind setting the price on a basis as to 
not make it possible to smuggle fittings from one country into another. I believe 
that that is what they are referring to; I cannot think of anything else. 

Q. As to the regulation of consignment of stocks, was there any reason that 
you know of for that regulation? 

A. Just because it is an impractical way of doing business in pipe fittings. 
You might consign automobiles where you know you have half a dozen on a floor, 
but where you have got tens of thousands of fittings to keep a record of, it is 
impractical. 


The 5 percent commission limit was fortified by a further regula- 
tion, the testimony continuing as follows: 


Q. Yes. At page 23 of Commission’s exhibit 248 appears this paragraph: 

{Export merchants who purchase from works not belonging to the Interna- 
tional Association or who ship to a country other than the market disclosed 
towards the supply works are, after due consideration by the International 
Secretary and by his orders to be placed on a blacklist and shall be excluded from 
supplies.” 

Do you know of any instance in which that regulation was invoked [handling]? 

A, Well, I would not know what they invoked in Europe but I can say that 
nothing of that nature was done here by our association. 

Q. In other words the respondent association invoked no blacklist tactics 
against either an American export house or a foreign export house with which 
your members might be dealing ; is that right? 

A. Positively not. 
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The consignment stock provision of the main agreement (exhibit 
243-Z-4, referred to at footnote 21) was the subject of a special 
protocal signed by the foreign groups at Zurich on December 14, 1933. 
(Mr. Bennett’s signature appears “I. E. Bennett, British Party.”) A 
photostat copy of this document is in the record as exhibit 252 A-C. 
Mr. Eichler testified that American manufacturers were not involved 
in the agreement, as follows: * 

Q. Commissioner’s exhibit 252-A to ©, being a protocol to the international 
agreement of December 13, 1938, refers to consignment stocks in various of the 
countries in continental Europe. To your knowledge no American member was 
involved with consignment stocks at that time? 

A.. To the best of my knowledge no American manufacturer has made any 
consignment stocks. Now, this is referring to pipe fittings? 

Q. Pipe fittings, yes. 

A. That is right. 

None of the group agreements made at the time of the December, 
1933, Zurich conference (exhibits 143, 144, 156, British Empire, Nor- 
way, and Pipe Fittings and Valve Association) contained a termina- 
tion date or duration clause, although the first of these provided for a 
3 months’ termination notice. The Europeans were evidently agreed 
on March 31, 1925, as a termination date. In any event, the German 
Fittingsverband was scheduled for termination or disbandment on that 
date as appears from a translated document found in respondent asso- 
ciation’s files. A photostatic copy of this document is in the record as 
exhibit 262 and is in the form of a letter or notice dated Dusseldorf, 
December 27, 1934, and signed “The Leader—Zucker,” with a blank 
space for business manager’s signature. One of its paragraphs reads: 

Immediately after the renewal, or reorganization of the fittings union we 
shall come to an understanding with the various parties regarding the continu- 
ation of the contracts under consideration, also arrange for a mutual examina- 
tion of their practical results in the past and likewise establish the facts, if and 
which single modifications will be necessary, in order to find a good and sound 
pasis for further agreeable and cooperative work. 


Mr. Eichler gave the following explanation of this document.* 


A. Well, I cannot give you exactly what that was today, but I believe I can 
give an explanation that is probably correct. Usually in these Huropean arrange- 
ments toward the end of the period there is quite a little price cutting by Lee 
membership. It is jockeying into position for renewal of agreements, and it 
was quite customary for them to go out and buy business so that their position 
in the new arrangement or set up would be improved; and e would assume 
that this is one of those cases. What they did was that they just terminated 
the ola agreements and then started afresh with the hope that under the fresh 


agreement they would get some stabilization. 
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Q. And any agreement you had with the International Malleable Pipe Fitting 
Association at that time, was the agreement relating to the Briggs thread in 
Central and South America; is that right? 

A. No; it would relate to the Blue Book as well as the Briggs thread. 


The Philippine market as well as intimation of surrender of markets 
appear in a letter written by Mr. Hichler’s former assistant, Mr. C. 
W. Keefe, as appears from the transcript, as follows: * 


Q. Referring to Commission’s exhibit 278, photostat of a letter from your assist- 
ant, Mr. Keefe, to Mr. Harkins, dated February 27, 1937, the whole letter reads: 

“Tt is our feeling that the Verband and the international secretary have an 
excess of nerve in raising this question in regard to the Philippine Islands, and 
we feel that the Americans are entitled to take a firm and definite position 
against their suggestion. 

“Tt is true that the Philippines are not an integral part of territorial United 
States, but on the other hand it is not an independent entity, and furthermore 
the Germans never did have a fittings market there. We gave up plenty of poten- 
tial markets when we entered the Blue Book agreement. 

“We would reply very definitely that we consider this an American market, 
in which the European manufacturers have no right whatever.” 

Do you recall the situation that that refers to [handling]? 

A. No; I do not. 

Q. What type of thread was sold in the Philippine market? 

A. Exclusively American thread, and here is a case where there were no duties 
for American goods into the Philippines, whereas there would be substantial 
duties, the same as the United States, for European fittings going in there. 
Presumably that is why they took that position. 

Q. The situation parallels somewhat what you testified to earlier as to Cuba, is 
that right? 

A. Cuba and Australia. 


Respecting giving up of markets, Mr. Eichler testified : 


Q. “We gave up plenty of potential markets when we entered the Blue Book 
agreement.” 

Do you care to make any explanation of that particular statement? 

A. Well, to clarify it I might state that that statement meant that in any 
international agreement in pricing that there are certain markets—for instance, 
Spain—at an equal price in Spain, they would probably prefer to buy German 
fittings. So that if we wanted to sell in that market we would have to sell at 
less price than the Germans or the British or any one else that were members. 
So that I think—in fact, I am sure that that was what he intended to convey. 
There was no agreement in the Blue Book in any way for us to give any market 
up. We were still competing in those markets; but there are certain markets 
which are contingent to America, that at an equal price they would pre- 
fer American products, and at the same price the Huropean manufacturers could 
not successfully compete. So it is all these things, which are a matter of give 
and take. 

Under normal conditions it is very difficult for this country to compete with 
Huropean manufacturers on fittings in foreign markets; and it was through this 
that we as an industry were trying to stabilize the market, so that we could 
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ship to these different markets, therefore affording profits to American manu- 
facturers and giving labor more hours of work. Altogether, I would say, we were 
rather successful at it. 

Q. What you add to the explanation then is that the words “gave up” did 
not involve any formal agreement of relinquishment? 

A. Just a natural result of the international price agreement. 

Q. Would it be proper to call it a “voluntary relinquishment” of an oppor- 
tunity to compete in a highly competitive market? 

A. I would say that that is not the case. We will assume that we offer 
American fittings in Spain at $1 each. Huropeans are a night’s sail from Spain 
on a boat. The products are more or less equal in quality. They naturally 
would prefer to buy from their nearest source of supply. 

On the other hand, take Mexico. If the price in Mexico is $1 for American 
fittings and $1 for either British or German fittings they are going to buy the 
American fittings. So while in theory, as he mentions, we gave something up in 
Spain we more than picked it up in Mexico. If we didn’t then the agreement did 
not make sense. We went into this to gain, not to lose. 

Q. So you would conclude that by saying that there was no voluntary relin- 
quishment of any American market in which any manufacturer member of this 
association could have made a profit? 

A. On any market anywhere in the world we never gave any up. 


Exhibit 307 A-B consists of photostatic copies of minutes of a meet- 
ing held by respondent association on August 21, 1924. It records 
adoption of an export price on fittings for 11 world markets, the last 
named being “All of America.” Mr. Eichler was questioned on that 
designation as follows: * 


Q. Would the mention of “all of America” mean that the foreign manufac- 
turers were shipping pipe fittings to all of America? 

A. When they say “all of America” they do not mean the United States, and 
I do not think they mean Canada, because I do not think they ever shipped into 
Canada. I think it refers when they say “all of America” to Latin America, 
and then beyond that I think it means only to those countries which were British 
thread countries, which were the lower half of South America. 


Mexico is mentioned in the record as one of the Caribbean countries 
whose pipe-fitting purchases were confined almost entirely to the 
American Briggs thread fittings. Even so, the respondents were 
alerted to German competition. As late as January 24, 1938, this was 
true as appears from a letter to its Mexican agent, T. C. Leon, by re- 
spondent Walworth. This is in the record in photostat form as 
exhibit No. 63, its second paragraph reading as follows: 

However, the secretary of our fittings association was on the phone Saturday 
morning with the story that he had been told by an employee of the Bureau of 
Foreign and Domestic Commerce that there was a discrimination in that the 
rate for Germany was not as high as that for American products. We are still 


inclined to believe that this information is not correct, but thought it better to 


send you a telegram since, if there is a differential in favor of the Germans, we 
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must immediately arrange with the international secretary to have their price 
advanced to take care of the difference. 

Mr. Harkins, then association secretary, explained the occurrence 
as follows: ® 

A. Mexico was one of the signatories to the reciprocal trade program and the 
same is a most-favored-nation program. So that Mexico was violating an inter- 
national treaty if they permitted Germany or German goods, that is, to come 
into Mexico at a lower duty than American goods. Obviously if this report is 
true, and German goods were enjoying a preferential, it was a treaty violation 
that we took up with the Department of State. 

Japanese competition in Mexico and South America is mentioned 
in the Imatufia correspondence and proceedings. Respondent asso- 
ciation, in November of 1934 and again in November of 1935, took 
action to meet this competition in Mexico. Advances in prices were 
made on those dates but Mexico was excepted “because Japanese com- 
petition was so severe,” according to Mr. Harkins.” 

Japanese pipe fittings found their way into the United States in 
1936, but only through false declarations of their value by the Japa- 
nese. Mr. Eichler, as an oflicer of respondent Walworth International 
Co., complained to the Treasury Department. His testimony on the 
method of under valuation used by the Japanese reads as follows: > 

Now, the duties into the United States are based on the home-consumption 
value, and a 45 percent duty based on a home-consumption value of a dollar is a 
much higher duty than a home consumption value of 25 percent. So what they 
were doing was declaring a false home-consumption value. And if they had 
declared the true home-consumption value, they would not have been able to ex- 
port fittings properly to the United States. 

Exhibit 557, a table showing imports of pipe fittings into the United 
States, discloses Japanese imports at $3,863, $22,161, $48,418, $8,383, 
and $15,875 for the years 1935 to 1939, inclusive, with none imported 
since the year 1939. 

Mr. J. KE. Bennett, an officer of the British corporation, Crane Co., 
Ltd., following the death of Mr. Stanley G. Flagg, Jr., in 1934, was the 
only person to present respondents’ proposals and contentions to the 
international organization during the period of its existence, Decem- 
ber 13, 1933, to March 81, 1941. The extent and character of his 
agency appears from the following photostatic exhibits and testimony, 

Exhibit No. 271 A, letter from Mr. Harkins to the International 
Malleable Tube Fittings Association, November 15, 1935 (Paris board 
meeting was held November 8, 1935) : 
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We are sorry that it was not possible for us to be directly represented at this 
meeting, but believe that Mr. Bennett properly presented the attitude of the 
American party. 


Exhibit No. 71, letter from Mr. Harkins to the International Malle- 
able Tube Fittings Association, dated November 19, 1936, in which 
the last paragraph reads: 


Mr. Bennett continues to represent the American and Canadian manufac- 
turers, with full authority to act in their behalf, and we are confident that the 
information which he obtained at first hand will enable him to present our prob- 
lems in an effective manner. 


Mr. Eichler, on November 25, 1936, wrote Mr. Harkins the following 
comment on the foregoing letter (exhibit 70) : 


I think your letter of November 19 to the International Malleable Tube Fit- 
tings Association is excellent. 

There is just one point in connection with this matter that I think should 
be covered and that is the question of the full authority. I feel that you should 
have a memorandum in your possession covering the qualifications which we 
made in connection with our talk with Mr. Bennett; so that if at any future 
time any question comes up, you will have a written memorandum in your rec- 
ords as to exactly what the agreement was. 


Exhibit No. 167, bulletin of respondent associated, dated March 24, 
1937, signed by Secretary Harkins and addressed and reading as 


follows: 


Crane Export Corporation; Stanley G. Flagg & Co, Inc.; Grinnell Co., Inc.; 

Jarecki Manufacturing Co.; Malleable Iron Fittings Co.; Walworth Interna- 
tional Co. 

Dear Sirs: You have all seen the correspondence which has been exchanged 
regarding the new international agreement and I believe that representatives of 
all of the companies listed above met Mr. J. E. Bennett when he was in the 
States last fall, and had an opportunity to present their views regarding the 
provisions which the new agreement should contain. 

This agreement has finally been completed and signed and Mr. Bennett reports 
that this was only accomplished after 17 days of unremitting effort. A copy of 
the minutes of the meeting and a copy of the main agreement is enclosed, and 
I will appreciate it if you will study the provisions carefully and let me have your 
comments. 

Exhibit No. 278, radiogram from Mr. Harkin to Mr. J. E. Bennett, 
dated November 5, 1937, and reading as follows: 


YOUR SIGNATURE FOR AMERICANS AT ZURICH UNQUESTIONED 
HERE STOP ALTERATION PAINTING CHARGE UNTIL JANUARY AC- 
CEPTABLE STOP VENEZUELA COLOMBIA ALMOST 100 PERCENT 
AMERICAN THREAD MARKETS AND COULD NOT PERSUADE OUT- 
SIDERS CHANGE TERMS EVEN IF MEMBERS WILLING STOP AGREE 
EUROPEAN TERMS CHINA BUT SIXTY DAYS SIGHT INSTEAD OF IN- 
VOICE DATE STOP PROPOSAL SOUTH AFRICA SAISFACTORY 


CONGRATULATIONS. 
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Mr. Harkins’ testimony on this phase reads as follows: ” 


Q. Exhibits 70 and 71 refer to the authority of Mr. Bennett, representing the 
American manufacturers. That authority existed as stated in the last paragraph 
of exhibit 71? 

A. Mr. Bennett was recognized as the spokesman for the American group. Be- 
cause of the fact that it was so much easier for him to get from London to a con- 
tinental meeting place than it would be for an American representative. He was 
a spokesman; I think you might think of his authority as limited. He had au- 
thority to conduct negotiations, but had no authority to sign an agreement that 
weuld bind the Americans. 

Q. Well, did you then feel that you were party to Imatufia agreement or were 
not parties—what is your situation on that? 

A. We felt we were parties. 

Q. And was that because of Mr. Bennett’s signature to. the agreement? 

A. No, I don’t think it was because of Mr. Bennett’s signature to the agree- 
ment—it was because of the fact we had reached the conclusion that it was to the 
advantage of the Association, the American Association, to be a party to it. 

Q. Yes? 

A. And the Association ratified it. And it wasn’t considered official on Mr. 
Bennett’s signature until the Association had ratified it. 

Q. So that the participation of the respondent Association in the Imatufia 
agreement, was valid as far as you remember—yvalidated as far as you remember ; 
by the ratification of such agreement in duly convened meeting? 

A. Yes, Sir. 


Mr. Eichler’s testimony in this behalf reads as follows: *° 


Q. I show you Commission’s Exhibit No. 71, being a photostatic copy dated 
November 19, 1936, of a letter to Imatufia from Mr. Harkins, secretary for the 
respondent association, in which Mr. Harkins writes, “Mr. Bennett continues 
to represent the American and Canadian manufacturers with full authority to 
act in their behalf.” 

Is that a correct statement of the fact as it was at that time? 

A. “I would say that it is a statement of fact, with qualifications. He could 
not act on behalf of the American Association without the American Association 
approving his act. In other words, if Mr. Bennett had agreed to something, it 
would have to come before the Association, and if the Association did not ap- 
prove what Mr. Bennett had done, his action would not be effective. In other 
words, no one—the president or any one else—in the Association could act 
without the majority vote of the Association approving. That applies to Mr. 
Bennett as well as myself or any one else in the Association. But Mr. Bennett 
did act as a go-between. 

“T do not know whether Mr. Flagg ever attended the meeting, but we never 
had any one attend these meetings after Mr. Flage’s visits to Hurope. We never 
attended these European meetings. And Mr. Bennett graciously, when he at- 
tended, presumably was to look after the American interests to some extent. But 
my experience was that he was a pretty good Britisher, and he was looking after 
the British interests; so that anything he did would have to be approved by the 
Association. 
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Respecting exhibit 278, he testified as follows: 


Q. Commission’s Exhibit 278, a copy of a telegram from Harkins, secretary 
of the Association, to Mr. Bennett, dated November 3, 1937, in which the first 
Sentence reads as follows: : 

“Your signature for Americans at Zurich unquestioned.” 

Is that the form of ratification that you made as an association of Mr. Ben- 
nett’s participation in the Imatufia meetings which resulted in the adoption of 
the Blue Book price structure? 

A. Well, we would not question Mr. Bennett’s signature, provided Mr. Bennett 
had authority from us to sign. In other words, you will see from your different 


* communications that Mr. Bennett was not a free lance going in there to make 


any kind of deal he wanted to for the Americans, but having agreed with what 
he should do, then his signature would be unquestioned, because he is a respon- 
sible individual and would not do other than what he was told to do. 

Q. But the agreements that he signed on behalf of American and Canadian 
groups, which are in evidence here, were after the usual stream of correspondence 
between members of the respondent association and Mr. Bennett, accepted by 
the Association; is that right? 

A. I would say that was approximately correct, yes. 


Exhibit 72 A-B is the photostatic copy of an Association Bulletin 
dated January 20, 1939, and addressed to 16 pipe-fittings manufac- 
turers of whom at least five were not then members of respondent 
Association. It was prepared by Secretary Harkins, who gave the 
following testimony concerning it: ** 


Q. Now, Mr. Harkins, the last paragraph of exhibit 72-a, reads as follows: 

“For about 20 years our industry has had an association called the Pipe Fit- 
tings and Valve Export Association which they formed under the Webb Act and 
which can legally agree upon prices, but we often wonder whether manufacturers 
who are not active in the Association appreciate the great amount of good which 
it has accomplished and realize that if it were not for the international agree- 
ment which we helped to frame and to which we are signatories, all American 
thread markets would be flooded with fittings made in Europe at prices which it 
would not be economical to attempt to meet, and furthermore, this competition 
would have a direct effect upon every manufacturer because if the international 
agreement were abandoned nothing would prevent European manufacturers from 
offering their products here in the United States at prices which you would not 


care to meet.” 
Now I will ask you what you meant by all American thread markets would 


be flooded? 

A. I think that as secretary of the Association and in my zeal to get the co- 
operation of those manufacturers who were not members, I probably cried 
“wolf” a little louder than there was any justification for in the facts, for the 
reasons that I have already told you—it would have been difficult or impossible 
for the American market to have been flooded with European fittings, but if I 
could scare some of the boys that were not members of the Association and who 
ought to be, and make them realize if they were going to seek shelter under 
our umbrella they ought to help hold it up. 
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Q. And your first reference to the American thread market is presumably to 
export markets? 

A. Any reference is to export market. 

Q. So that in your last sentence, if you do deviate from the American markets 
you specifically state then here, in the United States—that is why you say you 
feel you cried, ‘‘wolf” too loudly? 

A. Yes. Maybe not too loudly, but louder than the facts warranted. 

The Imatufia organization continued its existence until the end of 
1941, although respondents’ participation in it ceased in 1940 at the 
time of passage of the Neutrality Act. The evidence of this follows: 

Mr. Bennett, on December 2, 1938, shortly after the fifth board 
meeting in Berlin, November 16 to 23, 1938, of which no memoran- 
dum nor minute was found, cabled respondent Walworth International 
Co. (photostat exhibit No. 170), the first sentence reading: 

INTERNATIONAL AGREEMENT RENEWED UNTIL THIRTYFIRST 
MARCH 1941 SUBJECT GERMAN GOVERNMENT RATIFICATION BY FIE- 
TEENTH DECEMBER. 

Mr. Bennett, on March 6, 1939, wrote Mr. Harkins a lengthy report 
of the fifth and sixth board meetings, which appears in the record as 
photostat exhibit No. 183 A-I. Referring to the subject matter of the 
cable, the exhibit reads as follows: 

You will note that the Fittingsverband were granted a ratification period up 
to 15 December 1938 for the German Government to review the minutes and say 
yes or no. Apparently the Fittingsverband discussed the minutes amongst 
themselves at Dusseldorf on the 8th December and I understand there was a hell 
of a scrap amongst themselves with a majority of 14 to 6 against ratification. 
This caused the Government to convene a meeting in Berlin on the 12th Decem- 
ber and to uphold the Fittingsverband’s decision. Therefore the answer was no 
and, to comply with strict international law on agreements, notice to terminate 
was given. 

Mr. Bennett’s report goes on to state that at the sixth board meet- 
ing, Zurich, February 8, 1939 (exhibit 246 supra), “agreement was 
reached to prolong the Imatufia until the 31st of March 1941, ratified 
by all, without qualification.” The memorandum of the sixth board 
meeting is the last of the 14 formal documents referred to herein- 
before, it being recalled that the minute of adjournment read “by 
signature of this memorandum the International Malleable Tube Fit- 
tings Association is prolonged until 31 March 1941.” 

The organization appears to have prolonged its existence to the 
end of 1941 as the following evidence discloses. Exhibit 11 A-B 
in the record consists of a photostatic copy of Dr. Buhrer’s letter 
of January 29, 1941, to Mr. W. B. Harkins, in which he made five 
numbered complaints, the first three reading as follows: 


The last letter I received from you is dated back as far as April 20, 1940. 
Since I have not had any message from you which is the more depressing for 
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me as I had in the meantime put to you several queries needing your reply. 
These queries were, one and all, caused by enquiries or complaints received 
from some other group of the Imatufia which I forcibly had to leave without 
my answer not receiving your information. 

In the following I summarize contents of my letters left without an answer: 

(1) My letter of April 10, 1940: After having been informed by Mr. Bennett 
of an arbitrary price reduction of the American group in the Argentine, I 
had to ask you for your confirmation “that in the future you will strictly adhere to 
the conditions of the Imatufia with regard to price alterations.” 

(2) My letter of May 11, 1940, asking for your explanation about a quotation 
of the Walworth Co. to gas works Santiago about 20 percent cheapter than a GF 
tender based on correct Imatufia terms. F 

(3) My letter of September 2, 1940, about quotations made by American 
works in Portugal at incorrect, i. e., too low prices. 

Not receiving any reply, I wrote you again on November 8. I further cabled on 
November 28 being pressed for an answer by the complaining group, and wrote 
you again on December 16. 


Mr. Harkins’ reply, dated February 27, 1941 (photostat exhibit 
No. 12 A-C), answered these complaints as follows: 


(1) The arbitrary reduction in the Argentine, referred to in your letter 
of April 10, 1940, was made necessary because of Japanese competition in 
that market. We suppose that you are watching the situation there and will 
not be surprised to learn that shipments of Japanese fittings arrive with some 
regularity. There seems to be no difficulty on the part of the Argentine merchants 
in obtaining permits to import Japanese products, but there is a very grave diffi- 
culty in obtaining a similar permission for the importation of American-made 
pipe fittings. No American manufacturer has succeeded in doing anything like 
the volume of business that was to be expected with the elimination of Huropean 
sources of supply. We feel that the reduction from 80 percent to 82 percent was 
justified and should be continued. If it is impossible as we believe, for Continen- 
tal European manufacturers to make deliveries in this market, it would seem to 
us that their objections to the discounts which we employ are only academic. 

(2) The Walworth International Co. insists that the quotation which they 
made to the Santiago, Chile, gas works, and referred to in your letter of May 
11, 1940, was upon the proper Imatufia basis and was not 20 percent lower 
than the official schedule. 

(3) In referring to the subject of prices in Portugal, you may treat this as part 
of the entire situation, so far as those markets where other than American 
currency had been the basis for prewar quotations, and we may tell you that 
American manufacturers determined shortly after the present War began to 
restrict their sales in all markets to United States currency, to make deliveries 
in all markets upon an FAS basis regardless of tonnage, and to make the terms 
of payment in European and far eastern markets 2 percent for payment against 
a confirmed irrevocable letter of credit established with a New York bank. In 
doing this it was not the intention of our members to offer any lower prices 
or more favorable terms than those provided by the association but rather to 
prevent those complications which were sure to result from disturbed conditions. 
One of the markets affected by this ruling was Portugal, where the discount 
was changed to 80 percent from the international list in United States dollars. 
Upon proper representation by representatives of American makers it was learned 


1004 FEDERAL TRADE COMMISSION DECISIONS 


III. Scope of Matters Investigated ZAG el WE Op 


that the quotations of certain English manufacturers and of a manufacturer 
located in Portugal were lower than this price and a subsequent reduction to 
82 percent was authorized. : 

We were never much concerned about the local manufacturer but did consider _ 
it necessary to meet British competition. Subsequently this price was withdrawn 
and sales in Portugal today are at a discount of 80 percent. In fact, we can 
cover the situation pretty thoroughly by telling you that a discount of 80 percent 
is now applicable in all markets with the exception of Argentine, Brazil, and 
Uruguay. We have explained the reasons for the Argentine price, and Uruguay 
is closely tied to this because many purchases for that market are actually made 
in Buenos Aires. In Brazil, in addition to very keen Japanese competition, 
there is a local manufacturer supplying a highly satisfactory product and even 
with a discount of 82 percent practically no business is possible to American 


manufacturers. 
* * * * * * * 


We trust that every question which you have raised was properly covered. 
We can understand your annoyance at our failure to take these matters up 
more promptly, but it had seemed to us that American manufacturers were 
eliminated from all European markets and that European manufacturers would 
find it equally impossible to do business in South America. Furthermore, we 
were very certain that such export business as could be done would be subject 
to Government control and that it would be impossible for manufacturers to 
cooperate if the conditions of operation were contrary to those stipulated 
by their Government. 


On June 3, 1941 (photostat exhibit 14-B), Dr. Buhrer wrote 
Harkins in part, as follows: 


As by your cable of March 24 you informed me that the American-Canadian 
group agree with the continuation of the Imatufia until the end 1941 con- 
forming yourselves with the standpoint taken by the British Association the 
situation is now quite clear and the continuation of the Imatufia unanimously 
agreed by all groups. 

The continuation of the Imatufia till the end of the year 1941 is therefore” 
complete. 


Mr. Harkins transmitted Dr. Buhrer’s letter to Mr. R. E. Steere 
of respondent Crane Export Corp., who, on July 8, 1941 (photostat 
exhibit 14-A) wrote Mr. Harkins as follows: . 


Re: Dr. Buhrer’s letter of June 3, 1941 


Drar Str: We refer to your letter of July 1 regarding the above letter and 
hardly ean say much about it. 

We agree with you that too close an association with an international cartel 
having headquarters in Germany would not at the present time be any too wise. 
Why not pigeonhole the doctor’s letter until changed conditions take place. 

We attach Dr. Buhrer’s letter herewith. 


Mr. Harkins’ testimony on the end of Imatufia reads as follows: * 


Q. Now, turning to exhibit 14-c, also a Buhrer letter to yourself, dated June 8, 
1941, there is reference to the continuance of the organization known as 
“TImatufia.” 
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A. Prior to the date 1941, it was contrary to the regulations of the Neutrality 
Act to have negotiations or dealings with Germany. A great many of the 
Imatufia members were Germans. The American Association was determined 
to have nothing more to do with them. It was illegal to do it and we had no 
interest in it, and we were determined to abandon it. Dr. Buhrer who was in 
Switzerland, and who continued to be a neutral up to the moment, he wanted to 
see the Association continue. I suppose with some hope that after this strike 
was over it might be the basis for some new world organization, and that is 
what that letter has reference to, where he says it is going to be continued for 
another year, with only the active members—the neutrals, with whom we were 
permitted by law to negotiate. 

Q. But, as a practical matter, from the time of the passage of the Neutrality 
Act, in 1940, the association ceased dealings with Imatufia? _ 

A. Definitely. This is an effort on the part, you will see, of Dr. Buhrer to keep 
the thing running and I think you will find some other evidence in the files where 
we finally told them we would definitely have nothing to do with it. 


Mr. Eichler, after examining exhibit 170, Mr. Bennett’s cable, testi- 
fied as follows: °° 


Q. And is there in force now any agreement to maintain rules of conduct in 
the export business, and price lists with any foreign association? 

A. There has not been any in effect since before 1941. I do not know the exact 
date. We have had no communications with them, and I have no intention of 
reinstating any such arrangement, certainly until the whole world situation is 
clarified, over what it is at the present t:me. 

Q. The Neutrality Act of 1940 stopped considerable of the business of this 
particular group, did it not? 

A. It may be that that act is what Iam referring to. Iam not clear as to that. 

Q. Do the members of the respondent Association here continue to do export 
business to world markets at this time? 

A. Yes, all the members are, including the Walworth Co. We are shipping to 
all the markets in the world where they have exchange, and where conditions 
permit. 

Q. Do you ship both—— 

A. (Interposing.) We are shipping currently to Turkey, we have orders 
from Spain, England—I think Norway. In other words, we are continuing 
to take business from any market in which they are in a position to place orders 
and pay for the material. We are limiting it to a certain percentage of our 
business, which we have allocated to export. This done to protect the domestic 
market, where the demand for this material is rather heavy. But we have 
felt that we should try to retain these eontacts which we have, because some 
day the export business will be exceedingly attractive to the American manu- 


facturers again. 
Q. Are you shipping to the Central American and South American markets? 


A. Yes, substantially. 

Contained in the record are copies of letters passing between Messrs. 
Harkins and Eichler and a letter to the Commission’s Export Trade 
Section in March and October of 1939, and identified as exhibits 54, 
55-A, and 55-B. They are reproduced in entirety: 
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Magrcu 30, 1939. 
Mr. AtrreD J. HicHiEeR, President, 
The Pipe Fittings and Valwe Export Association, 
19 Rector Street, New York, N. Y. 

Dear Mr. Ercuter: Webb Act corporations are required by law to file an an- 
nual report with the Federal Trade Commission covering the commodities which 
are exported, the volume of business, the countries in which the products were 
sold, and a general indication of the improvement or depression in their busi- 
ness. This is easy; but now we are told that we must report whether we have 
any agreement with foreign competitors domiciled abroad and selling in foreign 
markets or in this country. 

How do you suggest that we answer this question? 

Very truly yours, 
Tuer Pire FITTINGS AND VALVE 
Export ASSOCIATION, 
W. B. Harxins, Secretary. 


WBH/CS. 


Marcu 31, 1939. 
Mr. W. B. Harkins, Secretary, 
Pipe Fittings and Valwe Export Association, 
1421 Chestnut Street, Philadelphia, Pa. 
Re: Webb-Pomerene Corporations 

Dear Mr. Harkins: With regard to the annual report with the Federal Trade 
Commission we do not have any agreement with foreign competitors domiciled 
abroad and selling in this country. 

Of course, as a result of our agreement with the International Association 
members, European fitting manufacturers do not enter the United States market. 
There is no agreement that they should not enter the market, but as they are not 
permitted to sell in this market under the agreement at lower than American 
manufacturers’ domestic prices, obviously, they are shut out. 

The result is that they are not selling in this country and, therefore, it would 
be technically correct, and probably morally correct to say that we have no 
agreement with foreign competitors selling in this country. 

We do have agreement with the international association relative to selling 
in foreign countries and it would seem to be quite correct to give the Federal 
Trade Commission this information. 

Undoubtedly, many of the Webb-Pomerene corporations, have similar arrange- 
ments—and, presumably, that is one of the reasons for the enactment of the 
Webb-Pomerene law to permit such group contact. 

Very truly yours, 
WaALWorTH INTERNATIONAL Co. 
Vice President and General Manager. 
A. J. Hichler: HAS. 
New York, N. Y., October 9, 1939. 
Miss ELLen Love, 
Chief Rzport Trade Section, 
Federal Trade Commission, 
Washington, D. C. 


Dear Miss Love: I wish to confirm my verbal conversation with ‘you today 
(and I am writing this as president of the Pipe Fittings and Valve Export Asso- 
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ciation), that this export association has no agreement, directly, indirectly, or 
implied, covering sales of the products which this association handles in the 
United States market. 

Further, that we have no contractual agreement with the European cartel on 
pipe fittings. We have an understanding with them that we will follow their 
Blue Book prices in markets other than the United States; and we further have 
an understanding that there will be no change in Latin-American prices by them 
without first consulting us before such change is made. 

Naturally, in view of the above statements, it is a fact that there is no agree- 
ment, directly or indirectly, covering the importation of fittings which comes 
under the export association in the United States. 

Very truly yours, 


THE PIPE FITTINGS AND VALVE 
HEXxport ASSOCIATION, 
(Sgd.) Alfred J. Hichler, 
ALFRED J. EICHLER, President. 
AJE: H. 


Testimony on these exhibits was given as follows: *" 
By Mr. Harxins: 


Q. I ask you to read exhibit 54 which was your request to Mr. Hichler * * * 

A. I have read it. 

Q. And I will ask you to read Mr. Hichler’s reply as appearing in exhibit 
55 A. 

A. Yes. 

Q. Did Mr. Hichler answer your request? 

A. Well, he did, in the first paragraph of his letter. The first paragraph 
is a complete answer to my letter. 

Q. Will you read it into the record? 

A. “With regard to the annual report with the Federal Trade Commission 
we do not have any agreement with foreign competitors domiciled abroad and 
selling in this country.” ; 

That is a complete answer to my question. 

Q. And on the basis of that you felt that you had no agreement with a 
competitor shipping into this country which required you to file such informa- 
tion with the F. T. C. 

A. That is correct. 

Q. Mr. Eichler’s letter in the second paragraph, being exhibit 55 A, carries 
the statement : 

“Of course, as a result of our agreement with the international association 
members, Huropean fitting manufacturers do not enter the United States 
market. There is no agreement that they should not enter the market, but 
as they are not permitted to sell in this market under the agreement at lower 
than American manufacturers domestic prices, obviously, they are shut out.” 

Do you know about any such agreement? 

A. No, I do not know of any agreement—I don’t know of any agreement 
that would fix the prices for every market, that is, except the over-all agree- 
ment, fixing the prices for every market. 
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» 
Q. What was that agreement? > 
A. The Blue Book arrangement for the various world markets has no reference 
at all to America. America is exempt for or from the book, or excluded. | 


and by Mr. Eichler: 


Q. In your reply to Mr. Harkins, being Commission’s Exhibit 55 A, you state 
in the second paragraph that there is an agreement that Huropean fittings manu- 
facturers are not permitted to sell in this market, referring to the United States 
market, under the agreement, at lower than manufacturers’ domestic prices and 
obviously they are shut out. What was that agreement? 

A. There was never any such agreement, and it is hard for me to understand 
how I wrote such a paragraph, which was contrary to all the facts. 

It must have been an off period in my mental process, because there is no 
basis for it. The letter itself, if you will eliminate that paragraph, clearly 
states that there is no such agreement or understanding. 

Q. Where does the letter state that? 

A. In the first paragraph. If I had only sent the first paragraph to Mr. 
Harkins, which states, “with regard to the annual report to the Federal Trade 
Commission, we do not have any agreement with foreign competitors domiciled 
abroad and selling in this country,” and then presumably I went on with an 
explanation which, of course, was contrary to the facts. The rest of the letter 
is all right. 

I wrote a letter on October 9, and I do not know what occasioned this letter. 
It confirms a conversation with Miss Love, in which I clearly confirmed what 
is stated in the other letter’s first paragraph. 

This letter to Miss Love is marked exhibit 55 B. 

Trial Hxaminer AtprEN. Commission’s Exhibit 55 B? 

Mr. Sutrivan. Yes. 


By Mr. Koninsx1: 


Q. In Commission’s Exhibit 55 B, your reference to the United States market 
refers to what market [handling]? 

A. That would be the United States domestic market. May I see that again, 
please? 

Q. Yes, and read the second paragraph please. 

A. Yes, 

Q. What agreement did vou have with European fittings manufacturers? 

A. They had issued what was called a “Blue Book’ which established prices 
generally throughout the world other than Germany and the United States, 
which were never included and never considered, because they were places where 
neither one could ship merchandise. In other words, they looked at the United 
States as a blank market for them, and we looked at Germany as a blank 
market for us, simply because price, type of fitting and so forth would not permit 
the shipments. Weagreed to follow the Blue Book price and also had the further 
understanding that in Latin America we could set the price, they setting the price 
in other world markets. 

Q. What countries in Latin America are included? 

A. Of Latin America? 

Q. Does that include the Caribbean area? 

A. All of. it. 

Q. Does that include Cuba? 

A. I would say Cuba was included to the best of my recollection, yes. 
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Q. Was Puerto Rico included? 

A. It may have been included, although I cannot say definitely on that, because 
there was a time when under the NRA they set up the rule that Puerto Rico was 
an export market. And when the NRA went out of business, and it was called to 
our attention that Puerto Rico was closed as a domestic market, it was discon- 
tinued, and I do not think there was any Blue Book issued after that. 

Q. And the Latin American market, particularly the portions known as the 
Caribbean countries, and the Central American countries, were considered an 
American export market, were they? 

A. Yes. The American pipe fittings went in there in excess of 90 percent of 
the consumption. It would be looked at as being dominated by the American 
manufacturers. Fs 

Q. And the American manufacturers, as well as the respondent association, 
considered that their own market, did they? 

A. I would say yes to that, as nearly as you can consider any market. 

Q. You fought to preserve that status in all your negotiations with Huropeans ; 
is that correct? 

_A. That is correct. 

Q. The association’s agreement with the international pipe fitting manufac- 
turers as to the price of fittings in world markets, we will say, was represented 
by the terms and conditions laid down in the Blue Books that were issued ; is that 
right? 

‘A. That is right. 

Q. Was there ever any such agreement as to price of fittings for sale in the 
markets of the domestic continental United States and the United States insular 
possessions? Was there ever any such agreement as to price entered into with 
the International Malleable Tube Fittings Association? 

A. There was none as far as the continental United States is concerned. 
Whether the Blue Book covered Puerto Rico and the Philippines I at the present 
time cannot state. I have no recollection as to that. 


B. No Restrictions on Manufacture of Briggs Thread Fittings 


The Briggs American thread pipe fitting was sold in Central Ameri- 
ca, the Caribbean countries and colonies, Venezuela, Colombia, and 
Peru, as well as in China from the date of respondent Association’s 
organization. German manufacturers had been cutting Briggs 
threads since 1924.°* 

The negotiation of the first international agreement by respondents 
on December 15, 1933, found them with the exclusive right to establish 
the American list price for Briggs thread pipe fittings in the Central 
American, Caribbean, and Chinese markets. Within a few years, 
Mr. W. B. Harkins, as secretary of respondent association, succeeded 
in making Central America and Mexico an exclusive Briggs thread 
market. In a letter dated January 11, 1936 (of which no copy was 
found), he demanded that continental manufacturers withdraw from 
all markets using the Briggs thread. Their reply, dated February Yo. 
1936 (photostatic exhibit No. 68), was a flat rejection, reading: 
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DUESSELDORF, Febr. 25th, 36. 


Your Reference: WBH : DAJ. Your letter of Jan. 11th, 36. Our Ref- 
erence 660 A/TY. 


Regarding: Export-Renouncement 


I am referring again to your favor of above date. With regard to the contents 
of the fourth paragraph of your letter, I have taken up, or discussed this matter 
with the Fittings Union, as well as with the Aktiebelaget Jaernfoeraedling.. The 
fittings union, at the occasion of a board meeting has not been able to accept your 
proposition of an export renouncement of all countries to which fittings with 
American threads are sold. Even if only a few plants would occupy themselves 
with the manufacture of American threads the desire, or instructions of the 
German Government would be determinable for the fittings union, not to listen 
to your suggestion. 


On March 14, 1936, Mr. Harkins wrote the International Malleable 
Tube Fittings Association as follows (photostatic exhibit No. 69). 


Your “round robin” letter of the 9th of January, reference 95 Kl/Tr, and the 
“blue book” pages accompanying your letter of 20th January, reference 237 
KI/Tr, have been properly received and distributed, and we note, with great 
concern, that you have now prepared “blue book” pages to cover the sale of 
British thread fittings in Costa Rica, Ecuador, Paraguay, Venezuela, and Peru. 

With the exception of Paraguay, these are countries in which American 
threads are standard, and we can only look upon British thread quotations as 
some attempt to evade the official price agreement in these markets. We insist 
that these quotations be immediately withdrawn, the “blue book” sheets which 
have been issued cancelled, and all parties to the international agreement in- 
formed that quotations upon British thread fittings are not permissible in these 
markets. 


The International Association, by letter dated March 30, 1936, 
agreed to renounce sale of British thread fittings to Central America, 


by reply to the above letter which reads as follows (photostatic exhib- 
it No, 282-B). 


In reply to your letter of above date, I take the liberty of pointing out to you 
to a resolution which was adopted during the last board meeting of the Inter- 
national Association in Berlin as of the 24th instant and which also was referred 
to you in a condensed form by Dr. Buerer’s cablegram of March 25. The resolu- 
tion states: 

“The Huropean fittings plants obligated themselves neither to offer, nor to 
deliver British threads to Central America, nor to Mexico.” 

This resolution does not include: Ecuador, Paraguay, Venezuela and Peru. 
The representatives of the fittings union were in the position to prove from 
statistics (excepting Paraguay), that the following countries, Heuador, Venezuela 
and Peru have bought British threads already for the past 10 years ; notwithstand- 
ing the sale of. American threads is predominant. The representatives of the 
fittings union have pointed out, that it certainly is the purchaser‘s business to 
establish, or state, whether he needs American, or British threads. Also, that 
there is no intention whatever, to create any kind of a competition with American 
threads by offering British threads, but to rather satisfy the small demand of 
British threads upon request of the buyers. 


\ 
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The Blue Book sheet for Costa Rica will be withdrawn. 
Mr. Harkins explained the foregoing demand as follows: 


Q. Exhibits 67, 68, and 69 refer to a proposition you made to Imatufia that 
the Germans withdraw from all the American thread markets. What do you 
mean by that? 

A. Well, I had a lot of courage that day. That was a lot of wishful thinking, 
but as a good secretary it was worth trying. 

Q. Will you describe what you mean by the American thread markets? 

A. The American thread markets are all those markets outside of the con- 
tinental United States in which fittings were—fittings with American thread, 
are commonly used. If I, as secretary, had succeeded in getting them to with- 
draw, it would have been to the definite advantage of the American manufacturers 
of pipe fittings. 

Mr. Eichler, in giving testimony with respect to exhibits 99 and 
147, referred to above in connection with the first Blue Book agree- 
ment, had called the demand that Germans discontinue cutting Briggs 
thread a “negotiating telegram” to procure for the Americans the 
right to fix Briggs thread prices in Briggs thread markets. Mr. 
Kichler, Mr. R. F. Gardner, Jr. (the present secretary of respondent 
association) and Mr. S. Griswold Flagg denied the making or exist- 
ence of any agreement with any foreign manufacturer calling for 
discontinuance of manufacture of Briggs thread pipe fittings. Mr. 
Gardner testified that such fittings were made in England, Germany, 
Poland, Sweden, Italy, Belgium, and Japan." This fact would ap- 
pear to be free from doubt, as an association bulletin dated May 14, 
1937, in the record as photostatic exhibit No. 318 A, reads as follows: 


Every manufacturer to whom this bulletin is addressed is more or less familiar 
with the fact that an effort has been made to regulate international competition 
through a price-fixing agreement. This has just as much reference to fittings 
with American threads, which are now cut in several European countries, as 
to the British thread fittings which were the subject of consideration when the 
negotiations were started. A new international agreement has been adopted 
after many conferences and is the result of a great deal of labor upon the part 
of the officers of this Association, but more particularly the interested Huropeans. 


This is borne out in a letter from Mr. J. E. Bennett to Mr. Har- 
kins, dated March 6, 1939, in which Mr. Bennett, commenting on 
price action reported by Dr. Buhrer, writes as follows (photostatic 
exhibit 183-I) : 

G. & H. Here again comes in their Bastard Taper in Briggs thread, for 
under H. they bring in the true Briggs standard which I understand are so 


infrequently ordered from Germany that the cost of manufacture is so pro- 
hibitive that they advance the price enormously over the Parallel T. type. 
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The investigation disclosed no other evidence of negotiations or 
agreement for the discontinuance of Briggs thread-fittings manu- 
facture on the part of any foreign manufacturers. 


C. Fixing Prices to the Insular Possessions 


The Imatufia agreement resulted in action involving Puerto Rico 
and the Philippine Islands on several occasions. Most of these have 
been hereinbefore cited in the summarization of that agreement and 
its ancillary formal proceedings, but they warrant the following brief 
allusion: 

The early 1936 negotiations of Mr. Harkins referred to in the pre- 
ceding chapter resulted in the Europeans’ renunciation of Central 
America and Mexico as British thread markets (exhibit 282 B). This 
action was formalized at the Berlin board meeting of March 24, 1936, 
as noted in the digest of the memorandum of that meeting (exhibit 
242 A-Z-10, at 242-P). 

Mr. Harkins’ negotiations followed very closely his receipt of in- 
formation from Dr. Alms to the effect that no compensation mark 
exchange rate had been fixed for the Dominican Republic, Honduras, 
Haiti, Panama, and Puerto Rico, “as the German Fittingsverband 
have as much as no export to those countries” (exhibit 61, dated Janu- 
ary 30, 1936, and the substance of footnote 31). Mr. Harkins’ testi- 
mony with reference to Dr. Alms’ statement was as follows: * 


Q. The last paragraph in this letter indicates that the Germans had done no 
business in certain Caribbean markets, namely the Dominican Republic, 
Honduras, Haiti, Panama, and Porto Rico. 

What are the facts in the matter? 

A. They had done no business there for almost the same reasons that they 
had done none in continental United States. The product that they made 
was not, or could not have a preference in the market, that is, because of its 
shape and design. They were just markets from which they were not eliminated 
by any agreement but that the geographical and physical handicaps prevented 
them from capitalizing. 

* ss as * * * * 

Q. They made no provision for those particular markets? 

A, They had never done any business there and knew they could not, no 
matter what efforts they put forth. 

* * * * * * * 

Q. Up to 1986 they couldn’t make any headway in Puerto Rico? 

A. Never could make headway in Puerto Rico. 

* a ae * * * * 

Q. So that are you prepared to testify that as a matter of commercial ac- 
ceptance and mechanical perfection, the Germans did not make a good copy or 
imitation of the American Briggs Thread? 


® Transcript 50—58. 


Rel aes ACA: 


THE PIPE FITTINGS & VALVE EXPORT ASS'N, ET AL. 1013 


917 C. Fixing Prices to the Insular Possessions 


A. Oh, I don’t know how to answer that. They made a copy of it that was 
sufficiently good for certain markets where the standards were not so high. 
They never made a copy that would have been accepted in continental United 
States. 

Q. How about Puerto Rico? 

A. Or Puerto Rico. 

Q. So that if the competition amounted to anything, or, the competition 
amounting to anything really arose in Venezuela and Colombia, is that it? 

A. Yes. And there were some American threads in Peru, also. Those two 
are the most important, I think. Colombia and Venezuela. 


Mr. Eichler’s testimony on the same subject reads as follows: . 


Q. Mr. Hichler, I hand you Commission’s exhibit 61, which is a copy of a letter 
from Secretary Alms of Imatufia to the respondent association, dated January 
30, 1936, in which he makes a statement concerning “compensation marks.” 

A. Of course, when you get into this compensation mark exchange you get 
into a very involved, highly technical exchange question, but the sum and sub- 
stance of this letter simply confirms what I stated, that as far as the Germans 
were concerned, these Latin-American markets were so insignificant from the 
standpoint of their volume that they apparently did not make an effort to get 
the marks which they needed to sell them at that particular time. 

Q. So you take this communication to mean that the secretary of the Imatufia 
practically concedes that as he says, the German exports are of no importance 
to Dominican Republic, Honduras, Haiti, Panama, Puerto Rico? Is that right? 

A. That is correct. 


Exhibit 96 A-K, in the record is a photostatic copy of Dr. Buhrer’s 
letter to Mr. Harkins, dated February 22, 1939, in which he reports 
action of the sixth board meeting, held at Zurich February 8, 1939. 
The minutes of this meeting (exhibit 246 A-X) hereinabove digested, 
reported at the page bearing exhibit No. 246-Q, the designation of 
Cuba, Costa Rica, Guatemala, Honduras, Mexico, Nicaragua, and 
Salvador “as exclusive Briggs thread markets.” Dr. Buhrer’s letter 
(at page marked “exhibit 96-G”’) reports that fact as follows: 

It is unanimously admitted that the American-Canadian party is the sole 
price-fixing unit for fittings with Briggs threads. 

In this connection it may be of interest to you to know that a board meeting 
held at Zurich on Wednesday, 15th February following upon the international 
eonference, it was confirmed that the following countries are purely Briggs 
thread markets, to which British standard thread fittings may neither be offered 
nor supplied: Cuba, Costa Rica, Guatemala, Honduras, Mexico, Nicaragua, and 
Salvador. 

It will be noted that neither Puerto Rico nor any other insular 
possession of the United States is named in the minute and letter last 
cited. At footnote 57, in testimony concerning exhibits 54 and 55 A-B, 
Mr. Eichler, it will be recalled, made the following reference to Puerto 
Rico: 


A. It may have been included, although I cannot say definitely on that, because 
there was a time when under the NRA they set up the rule that Puerto Rico was 
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an export market. And when the NRA went out of business, and it was called 
to our attention that Puerto Rico was closed as a domestic market, it was discon- 
tinued, and I do not think there was any Blue Book issued after that. 

The Philippine Islands were the subject of a German proposal for 
a preferential discount to equalize the tariff advantage of respond- 
ents, as was noted above, in connection with exhibit 273, Mr. Keefe’s 
letter of February 27, 1937, the basis of footnote 47. The next year, at 
the third board meeting, Berlin, April 26, 1938 (exhibit 554 A-Z-36, at 
Z-36), above digested, action was taken to make Philippine sight 
drafts noninterest bearing. Mr. Eichler’s testimony on this action 
(basis of footnote 24) was: 

A. I think at that time we were including the Philippines in the association 
work under the impression largely that the ‘NRA classed it as an export market. 
When we learned it wasn’t properly an export market under the Webb-Pomerene 
Act we—and I don’t remember the exact date—withdrew taking any further 
action. That would be pretty close to 10 years ago, I think. 

The investigation disclosed evidence that prices and terms for pipe 
fittings sold to customers located in the insular possessions of the 
United States were fixed by respondent association and adhered to by 
the respondent members. Evidence of such action appears in the 
following exhibits which consist of photostatic copies of association 
minutes, bulletins, and correspondence found in respondents’ files: 

Exhibit 320, minutes of meeting held August 21, 1930, reading in 
part: 

Conditions in Puerto Rico were discussed, and on motion duly made and 


seconded the following resolution was adopted: 
Effective at once discounts for Puerto Rico only will be as follows: 


Classified malleable fittings_________-------_-—- 538 and 734. 

Unions, galvanized________-------------------- 64% and5 and7. 
Unions) (black tas ht See 64% and 2% and 7%. 
Bushings, black and galvanized------_------_- 501% and 10. 


Packing charge, terms of sale, etc., unchanged. 


Exhibit 324, bulletin dated July 14, 1933, reading in part as follows: 


fo) 

In order to avoid any confusion in regard to the new prices adopted July ais 
1933, it is to be understood that beyond the discounts shown in the Walworth 
Export Discount Sheet No. 27, which is the official discount sheet of the export 
association, one extra 5 percent may be allowed. This applies to all markets. 
The further discount at one time authorized in Puerto Rico has been withdrawn. 


Exhibit 365 A, letter from the association secretary to J. R. Steneck, 
Illinois Malleable Co., Chicago, Ill., dated May 3, 1935, reading, in - 
part, as follows: 

There are seven firms to whom our “round-robin” letter of the 27th of April 


was addressed, who have not replied. These firms are: Grabler Manufacturing 
Co., Jarecki Manufacturing Co., Malleable Iron Fittings Co., Pittsburgh Valve & 
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Fittings Co., Ravena Iron Co., Stockham Pipe & Fittings Co., Union Malleable 
Manufacturing Co., and we are sending them another letter today, as per the copy 
which we enclose. 

It is unlikely that the manufacturer to whom we referred in our original 
communication will take the drastic action of declaring Puerto Rico an open 
market, but it seemed advisable to express the most radical opinion upon the 
Subject, with the hopes that those who might be deviating from the official 
schedule could be brought to realize what their defections might mean. 


Exhibit 371, letter from the association secretary to Union Malleable 
Manufacturing Co., Ashland, Ohio, dated January 31, 1935, reading as 
follows 

Immediately upon receipt of your telegram of the 29th instant, reading: 

“Wire if export discounts to Puerto Rico and Virgin Islands are based f. o. b. 
New York port or f. o. b. destination.” 

We despatched a telegraphic reply which read: 

“All sales Puerto Rico Virgin Islands, f. 0. b. New York.” 

We confirm this message, which we hope was entirely clear to you, and repeat 
that sales of pipe fittings to Puerto Rico and the Virgin Islands are all f.a.s. 
New York, with no further allowance for freight. 

Exhibit 379, letter from Walworth International Co. to the 
secretary, dated April 30, 1935, reading as follows: 


Subject: Price in Puerto Rico 


Referring to your favor of April 27, in regard to prices in Puerto Rico, the 
Walworth International Co. will adhere without fail to the association schedule. 

We are well aware that for some time past secret concessions have been given 
to certain dealers there and we hope that this situation can be corrected. 

Exhibit 385, letter from the association secretary to Pittsburgh 
Valve & Fittings Co., Barberton, Ohio, dated May 11, 1935, of which 
the first paragraph reads: 

The answers which we received to our “round-robin”? communicate of April 
297 include all manufacturers, with the exception of Ravena Iron and Union 
Malleable, and they say, without exception and apparently without equivocation, 
that they are maintaining the official schedule in Puerto Rico 100 percent. 

Exhibit 345 A, minutes of annual meeting held June 138, 1935, in 
which one paragraph reads as follows: 

There was a general discussion of the price situation and steps were taken to 
investigate the price disturbance in Puerto Rico and the apparent advantages 
to German manufacturers of exchange conditions in South America. 

Exhibit 396, bulletin dated August 14, 1936, addressed to 16 manu- 
facturers: Crane Export Corp., Detroit Brass & Malleable Works, 
Thomas Devlin Manufacturing Co., Stanley G. Flagg & Co., Inc., 
Grinnell Co., Inc., Grabler Ainutsenirne Co., Illinois ; Malleable Ir in 
Co., Jarecki ‘Manufacturing Co., Kennedy alee Mfg. Co., Malleable 
Tron Fittings Co., Pittsburgh Tilee & Fittings Co., Raver Tron Co., 
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Rhode Island Fittings Co., Stockham Pipe Fittings Co., Union Malle- 
able Manufacturing Co., Walworth International Co., reading as 
follows: 


In view of the fact that the Robinson-Patman bill applies to sales made to: 
Puerto Rico, Panama Canal Zone, Hawaii, Virgin Islands, Wake Island, Guam, 
and other similar United States possessions these Territories can no longer 
come under the jurisdiction of this association and in the future any bulletins 
relative to prices or other conditions will have no application to the markets 
mentioned above. In these markets the individual manufacturer’s price for the 
domestic market will have to be followed. The Philippine Islands are no longer 
considered an American possession and are, therefore, still subject to the rules 
applicable to export markets. 


The foregoing bulletin represents the latest evidence of official asso- 
ciation action concerning insular possessions. However, the following 
letter bore the official association signature by the secretary, though 
it appears to be an incident in the course of the Flagg Co.’s business. 

Exhibit 553, letter from the association’s secretary to Jarecki Man- 
ufacturing Co.’s New York representative, dated November 11, 1938, 
reading as follows: 


It is quite true that the representative of Stanley G. Flagg & Co., Inc., did 
quote Merino Rodriguez, Inc., a lower price than the official one, but I do not 
believe that there was any discussion about the terms of delivery nor that the 
price quoted was c. i. f. San Juan, Puerto Rico. 

The last time that I had the opportunity to discuss export matters with you 
personally, I think I told you that Flagg & Co.’s Puerto Rican agent had been 
here upon a visit, and from his various conversations dropped the impression 
that prices were very weak, and then took it upon his own responsibility upon 
his return to Puerto Rico to quote an extra five, and in one case an extra 74% per- 
cent. This practice has been discontinued and orders have been received re- 
cently at the official price. 

I am writing to Rhode Island and to Devlin in another effort to obtain proper 
cooperation from them. 


Hawaii and the Philippine Island markets were the subject of asso- 
ciation action on price and terms of pipe fittings. Exhibit 395 A-E, 
dated April 19, 1934, is entitled | 


CONDITIONS APPLICABLE TO THE SALE OF AMERICAN THREAD 
VALVES & FITTINGS FOR EXPORT 


and provides as follows: 


Philippine Islands.—Draft at 90 days’ sight, documents on payment, without 
interest charge, for invoice amount, using the following stamp on the draft: 
“Payable at banks drawing rate for demand drafts on New York with all charges 
and interest at 3 percent per annum added hereto from date thereof to approxi- 
mate due date of the arrival of the remittance in New York.” . 

Puerto Rico.—Draft at 90 days’ sight without interest or sight draft less 2 
percent cash discount. } 
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Hawaii—Sight draft less 2 percent cash discount or open account less 2 per- 
cent for payment upon receipt of documents or 30 days’ net. 

Respondent Flagg Co., on October 18, 1938, wrote Wm. H. Rennolds 
Co. of Manila, concerning Philippine prices, that “just at the present 
moment prices seem to be more firmly stabilized than they have been 
since our correspondence with you began” (exhibit 392). Flagg Co., 
later, on December 19, 1938, wrote the same correspondent as follows 
(exhibit 393) : 

We suppose that some time must elapse before all of the low-priced purchases 
of Pacific Commercial and Marino Uy Chaco are absorbed but the manufacturers 
who have supplied these fittings are now pledged to the maintenance of the official 
schedule and we should not like to perpetuate the situation by offering any 
concessions at this time. 

The market in Hawaii received the following attention: 

Exhibit 333, letter dated June 6, 1934, from the association’s secre- 
tary to Messrs. Eichler and Steere, of respondents Walworth and 
Crane, respectively, reading as follows: 

A member of the Pipe Fittings & Valve Export Association complains that the 
export packing charge is not properly applicable to shipments to the Hawaiian 
Islands. 


This manufacturer writes: 


You eundoubtedly realize that there are several manufacturers who. carry 
stocks on the Pacific coast, who ship to Hawaii in domestic packing, and if we, 
who have no Pacific coast stock, are to compete we must either pack domestic 
or pack export and absorb the export packing charges. 

Under the circumstances would it not be well to bulletin the membership and 
advise that the Hawaiian Islands, like Cuba and Puerto Rico, are exempt from 
the application of the packing charge upon shipments of malleable iron fittings? 


Exhibit 334, an association letter, dated November 2, 1934, signed 
by the secretary and addressed to 17 fittings manufacturers, reads as 
follows: 

It has been decided by the members of this association, that effective imme- 
diately there will be no charge for export packing on shipments of iron pipe 
fittings to jobbers in Hawaii. 

It was proposed that shipments of a ton or more to jobbers in Hawaii be 
upon a c.i. f. basis, but this was emphatically not adopted. 

Exhibit 335, letter dated February 18, 1935, from the secretary of 
the association to Mr. H. L. Steeves of Rhode Island Fittings Co., 
Hillsgrove, R. I., defines export markets as follows: 

According to the official ruling of the export association, all foreign countries 
and noncontiguous portions of the United States are considered as export markets, 
and this would include Honolulu, about which you inquire in your memorandum 
of the 15th instant, addressed to Mr. Flagg. 
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Exhibit 343, an association bulletin, dated June 1, 1936, signed by 
the secretary, and addressed to 18 fittings manufacturers: The Chap- 
man Valve & Manufacturing Co., Crane Export Corp., Detroit Brass 
& Malleable Works, Thos. Devlin Manufacturing Co., Stanley G. 
Flagg & Co., Inc., Grabler Manufacturing €o., Grinnell Co., Inc., 
Illinois Malleable Iron Co., Jarecki Manufacturing Co., Jenkins Bros., 
Kennedy Valve Manufacturing Co., Lunkenheimer Co., Malleable 
Iron Fittings Ce., the Pitcairn Co., Ravena Iron Co., Union Malleable 
Manufacturing Co., Stockham Pipe & Fittings Co., Walworth Inter- 
national Co., reads as follows: 

The meeting of the export association was held in New York on Wednesday, 
May 20, and the following resolution was adopted : 

“Because of the fact that one or two manufacturers would not agree to sell 
out of Pacific coast stocks at any advance in price over factory shipments, it 
has been decided that export orders may be taken upon the basis of Walworth 
export sheet of February 17, 1936, with a differential discount of 5 percent on 
fittings and the flat discount sheet on valves, f. a. s. San Francisco or Los 
Angeles.” 

It is to be hoped that it will not be necessary to continue this price indefinitely 
and that those manufacturers who maintain stocks on the coast will be willing 
to advance the price for shipment from such stocks, to the point where it will 
approximately equalize with shipments from the factory. 


Exhibit 344 A-B is an association bulletin bearing the same date 
as the preceding exhibit, but recording the minutes of an association 
meeting held May 18, 1936, which contain the following paragraph 
on the Hawaii situation: 

The situation with regard to shipments from Pacific coast stocks was also 
discussed, and it being found impossible to secure the eooperation of all manu- 
facturers who maintain stocks there, the effort to obtain a higher price for 
delivery from such stocks was abandoned and the resolution of which you have 
received a copy was adopted. 

As this paragraph indicates, agreement with owners of coast ware- 
houses could not be reached, so that the resolution passed at the meet- 
ing of May 20, 1936, made Pacific coast quotation for Hawaii free 
of packing charge. 

The testimony of Mr. Eichler on the matter of fixing prices and 
terms for the insular possessions was as follows: ® 

Q. The respondent association fixed the prices for pipe fittings sold to the 
Philippine Islands, Puerto Rico, Hawaii, Panama Canal, and other American 
insular possessions, did it not? 

A. I agree on Puerto Rico and the Philippines and Hawaii, but I do not think 
they did on the Panama Canal. I am not sure as to that. You see, on the 
Panama Canal you have got Balboa, which is on the Panama Canal, which is 
part of the Republic of Panama, and then your other places would be the Goy- 
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ernment operation, and I think that mostly went Government, and I think that 
was more domestic and not export. 

Q. But there was actually no, what you might call, commercial business avail- 
able there for export? 

A. That is right. In Puerto Rico, Hawaii, and the Philippines there was 
commercial business. 

Q. The association did fix prices, however, for those insular possessions of 
Hawaii and Philippines while they were—— 

A. There was some confusion in the association on account of the fact, as 
brought out here, before the NRA included those markets as export markets, 
and we carried them on until the NRA went out. And then we learned that 
they were not quite classed as export markets by the Government, and so we 
discontinued. Now, that was along in 1937 or 1988—sometime in that period— 
and we have not since then considered them as export markets. 


D. Dealings with Nonmember Domestic Manufacturers and 
Dealers, ete. 


The Imatufia structure, based as it was upon a nationality groups. 
foundation, inevitably brought into question nonmember manufac- 
turers and dealers. The main agreement itself (exhibit 243 A-Z-4), 
it will be recalled, described the American group as consisting of six 
“actual” and nine “pledged” members. Mr. Eichler (at footnote 21) 
denied that any American nonmember manufacturers ever pledged 
themselves, but were named “as an identification of the American man- 
ufacturers who may export.” Further light on this is shown in photo- 
stat exhibits 218 and 219, contained in the record. The first of these, 
a letter dated April 12, 1934, from the association to Mr. Harkins, ad- 
dressed as “Secretary Pro Tem., The Pipe Fittings and Valve Export 
Association,” and containing the following request: 

We should be obliged to you if you would let us know which are the members 
of your association and which firms, who produce fittings, are yet existing besides 
in the U.S. A. 

The second, Mr. Harkins’ letter to Messrs. Eichler and Steere, dated 
April 28, 1934, reads as follows: 

We have a letter from the Fittingsverband, asking for a list of all manu- 
facturers who are members of the association, a list of those who are not, and 
a list of the trademarks of both members and outsiders. Similar requests have 
been received in the past, to which we have given no definite reply. 

What do you think should be done with the current one? Naturally, I ant 
afraid if they know what a small percentage of the total makers are members, 
they will lose confidence in the association. 

Mr. Harkins furnished the requested information by letter to Mr. 
J. E. Bennett, dated August 6, 1934, photostat exhibit No. 237 A-B, 
which is here reproduced in its entirety: 


The Verband has made a number of attempts to secure from us a list of the 
membership of our association. Mr. Steere has probably explained to you that 
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the situation here is a peculiar one. Many American makers who do an export 
business of limited importance are perfectly willing to abide by the decisions of 
the association, but are unwilling to become active members. We have very little 
complaint of price cutting in spite of the fact that the membership is not actually 
representative of the industry. At the present time I have a letter from Mr. 
Steere, quoting one signed by Mr. Stace, repeating the Verband’s request for this 
information. 

The following firms are actually members of this organization: Crane Export 
Corp., Stanley G. Flagg & Co., Inc., Grinnell Co., Jarecki Manufacturing Co., 
Jenkins Brother, Kennedy Valve Manufacturing Co., Lunkenheimer Co., Malle- 
able Iron Fittings Co., Walworth International Co. 

We can count sufficiently well upon the cooperation of all fittings makers to 

- accept responsibility for their activities. In addition to the firms mentioned 
above, the following regularly receive price information from the secretary of the 
association and, without exception, pledge to maintain official schedules: Detroit 
Brass & Malleable Works, Thomas Devlin Manufacturing Co., Grabler Manufac- 
turing Co., Illinois Malleable Iron Co., Pittsburgh Valve & Fittings Co., Stock- 
ham Pipe & Fittings Co. 

We have a further letter directly from the Verband under date of the 26th of 
June, reference 10896 W, which we will be glad to have you answer based upon 
the information given above. Frankly, we have hesitated to supply this informa- 
tion because of the fear that our influence with the Verband would be reduced 
if they knew how many manufacturers of pipe fittings in the United States were 
outsiders, but cannot see how we can continue to refuse their requests for this 
information. 


Sometime thereafter a list of the world’s pipe fittings manufacturers 
was prepared by Imatufia. Mr. J. E. Bennett sent the list to Mr. 
Harkins, who, by letter dated May 22, 1935, forwarded it to respond- 
ents Walworth and Crane Export. This list, in the record as photo- 
stat exhibit 267 B—E, gives the names of 52 member manufacturers, 
6 pledged members (United States), and 2 “not bound” (Czech), 
identified with the different national groups as follows: 

16 British, 2 Austrian, 1 Czech, 2 not bound, 4 Swiss, Spanish, Italian, Swede, 
18 German, 2 Canadian, 9 U. S.—6 pledged. Total, 52. 

“Control of American Exporters” was the subject of Dr. Buhrer’s 
letter of November 15, 1938 (exhibit 169) concerning which Mr. Eich- 
ler’s testimony is set forth above at footnotes 36, 37, and 38, and in 
which is noted his testimony that no American exporter was ever 
penalized by Imatufia and that respondents never contributed to its 
penalty fund. He further testified (at footnote 43) in connection with 
exhibit 183, relating to Germans increasing their exporters’ commis- 
sion to 7% percent, that he could not recall whether the foreign groups 
ever settled that question, but that the American practice was to limit 
exporters’ commission to 5 percent. Dr. Buhrer, on a later date, Feb- 


ruary 22, 1939, wrote Mr. Harkins on the same subject (photostat 
exhibit 96 A-K) stating as follows: 
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Control of American exporters.—We have gladly taken note that you refute 
the assertion according to which the firm W. J. Kingsland & Co. in their business 
activities with the firm of Stanley G. Flagg & Co., passed part of the export com- 
mission to the buyer. On principle, it would appear purposeful, if (in uniformity 
with the procedure of continental works towards their exporters) you also could 
insist upon your exporters signing an undertaking not to pass any part of their 
commission to the buyer. 


Mr. Eichler testified that he knew the Kingsland Co. by name only 
and considered that incident the sole problem of respondent Flagg Co. 
who employed Kingsland, and on the matter of 5 percent commission, 
his testimony was: * : 


Q. What was ever done about the commission payable to export houses in 
connection with transactions covered by the Blue Book? 

A. Well, the general rule in the association was if you sold an export com- 
mission house that commission house was acting as buying agent for a foreign 
concern and was receiving payment from them in the form of a commission for 
the service. And many of these concerns would in turn try to collect a com- 
mission from the manufacturer, which they would not report back to the concern 
they were buying for. And it was a rule of the association that no commission 
would be paid such concern. In other words, they had a commitment with their 
customer that they would buy this material for a certain commission, and then 
some of them tried to get the manufacturers to give them an additional com- 
mission so that they would get two commissions. 

Q. You are referring now, when you are speaking of the association, to the 
respondent association herein? 

A. That is correct. 

Q. Was there ever any action taken on the commission by the International 
Association? 

A. As far as I know nothing special. 

Q. Do you recall any 5 percent limit to houses with a provision that none 
of it be rebated to the purchaser? 

A. Well, they had a rule that they would not pay their sales agents more than 
5 percent, and the sales agent was not supposed to give part of this 5 percent 
to the buyer. And that is an ordinary commercial transaction all over the world 
—you give a sales agent a commission and he is supposed to retain that commis- 
sion, and not pass it on to the buyer, although some of them do it. 

Q. And the practice of the members of the respondent association herein is 
to give the commission only in such cases where the agent has not been compen- 
sated by his principal ; is that right? 

A. That is right. We would pay our sales agents perhaps 5 percent, and that 
was done long before we ever contracted the Huropean group. That was our 
regular practice, and the rule was that he was not to pass that, pass any of that 
on to the customers. 


Mr. Harkins’ testimony on exporters’ commission related to the 
above mentioned Kingsland Co. incident. Contained in the record as 
photostatic exhibit 19 A-I is a 10-letter and telegram group of corre- 
spondence which passed between respondent Flagg and a New York 
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export house, Mecke & Co., relating to the Flagg Co.’s refusal to pay 
the latter a 5 percent commission. The testimony of Mr. Harkins con- 
cerning these exhibits presents a rather. complete picture on the sub- 
ject and is set forth in full: © . 


Q. Now, exhibit 19 concerns a transaction with a New York export house, on 
the part of the Flagg Co., in which the Flagg Co. refused to give the export 
house a 5 percent commission on certain orders sought to be placed by the export 
house. I point out to your attention exhibit 19-e, and ask you to explain to 
us further that transaction. 

A, Stanley G. Flagg & Co., like all American manufacturers had exclusive 
representation in various markets. They are exclusively represented for the 
Republic of Chile by what was the Kingsland Co. Kingsland as a representative 
got the representative’s commission of 5 percent that this correspondence refers 
to and obviously having exclusive arrangement with Kingsland, we could not pay 
Mecke a commission for business in the same market. 

Q. What has been the practice in the pipe-fittings industry as to payment of 
commission to export houses located in the United States? 

A. There has, necessarily, to be a differentiation between export houses, Mr. 
Kolinski—most export houses in the United States, in New York or in any other 
American City, work on a different basis from export houses in Europe. Export 
houses in the United States are, for the most part, agents for the customers 
abroad, and receive a buying commission. If the customer abroad employs this 
man as his American representative and pays him a buying commission, there 
is then no reason why the manufacturer should pay him a purchasing commission. 

Q. So that when you are certain that the export house has performed a service 
for which it has received no compensation, the manufacturer here is willing to 
pay a commission of 5 percent commission? 

A. That is correct. 

Q. Now has the 5 percent commission question ever been a source of disagree- 
ment in the world export market? 

A. Oh, yes. 

Q. Tell us briefly that story. 

A. As I said a minute ago, there was a great differentiation between American 
exports houses and Huropean markets. In some of the principal Huropean trade 
centers in Antwerp, Hamburg, and Bremen, there are a group of export merchants 
who buy for their own account and sell at a profit, and it was a German practice; 
I think, more German than other Huropean manufacturers, to pay those commis- 
sion houses in Hamburg and Bremen, varying commissions, supposedly 5 percent 
but there was evidence, frequently, where they paid them 10 or 15 or 20 percent. 
They then, the manufacturer, then refused to accept any responsibility for the 
price as such as much, or inasmuch as these merchants resold the fittings in the 
world markets, South America, for example, or in China. As a result of this, 
fittings of Central European manufacturers were offered in world markets at 
prices considerably lower than the manufacturer offered. 

In an effort to correct that, it was proposed that a definite sum be fixed for 
export merchants to receive. Knowing that if Central Huropean manufacturers 
paid the Hamburg and Bremen merchant 5 percent, he would not then have a 
sufficient margin. He would be entitled to that with a profit, or to that much 
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profit for himself, and would not have a sufficient margin to encourage him to 
cut prices in world markets. 

Q. Accounting for agreements and prices lists of the International Malleable 
Tube Fittings Association in a provision which limited this commission with a 
proviso, that none of the 5 percent be diverted by the export house to the pur- 
chaser of the fittings? 

A. That is correct. 

Q. And this appears later in the negotiations that may come to light? Does 
it not? ; 

A. That is right, it does. 

Q. In your experience in the export trade, has there ever, to your knowledge, 
been a blacklisting by any American manufacturer, singly or in association with 
other manufacturers of tube fittings—blacklist of an American export house? 

A. Never. 

Q. Has there been such blacklist or boycott of a foreign export house? 

A. Never. 

Q. And specifically, the respondents named in this proceeding and the associa- 
tion, did they ever indulge in any blacklist or boycott of any American export 
house dealer or manufacturer of malleable pipe fittings? 

A. They never did, and doing so was neyer discussed. 


A further reference to the export commission problem appears in 
Mr. J. E. Bennett’s letter of September 24, 1935, to Dr. Alms, of which 
a photostat copy is in the record as exhibit 59 A-I. Testimony of 
Mr. Harkins on this exhibit was as follows: & 


Q. There is a further paragraph in this letter, reading: 

“The question of reports of agents passing secret rebates is not peculiar to the 
South American market, for we have far too many reports in other markets of 
this pernicious practice, and probably the only solution will be for the Board 
to give you authority to at any time examine both the Agents’ Commission and 
Expense Accounts. I do hope we are going to. be able to quickly get this South 
American trouble straightened out and once again secure the friendship of our 
American partners.” 

That appears next to the last paragraph in exhibit 59-i. That refers to the 
5 percent paid to export houses that you testified to. Is that right? 

A. That is correct. 

Q. And there were abuses as you have testified, in the world markets? 

A. That is correct. 

Q. Which abuses, however, apparently did not exist in this country? 

A. That is also correct. 


In addition to Mr. Harkins’ denial that respondents ever black- 
listed or boycotted an American or foreign export house, the same 
denial was given in testimony of Mr. Eichler and Mr. Gardner, the 
present secretary of respondent association.” 

The matter of submission of bids on government proposals came to 
light in but one instance. Contained in the record as photostat ex- 
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hibit 20 A-H, is a group of letters and specifications which passed 
between respondents Flagg and Grinnell companies, relating to bid 
No. 17,616, to United States Treasury Department in San Juan, P. R. 
Mr. Harkins testified about this transaction as follows: * 


Q. What was the purpose of that interchange of information? 

A. Well, this particular inquiry and the bid that covered it, included a lot of 
material that manufacturers of malleable pipe fittings did not make. Flagg & 
Co. made only one item here out of—well, they made three or four items, out of 
the dozen that are listed there, but, in order to obtain such an order it would be 
necessary to quote upon the entire specification. To quote on the entire speci- 
fication they had to get prices of manufacturers of the materials that were re- 
quired to. make it up was never the practice of Stanley G. Flagg & Co., Inc., to 
compare bids with other manufacturers and certainly had nothing to do with the 
pipe fitting and export association, such comparison. The reason this particular 
one was compared I would say was to check the cost of the purchased items. 

Q. Items other than pipe fittings? 

A. That is right. Items that the manufacturers did not make because there 
would be no purpose in checking the other prices at all. It would not be neces- 
sary. 

Q. Why not? 

A. If there was an agreed upon price for export, there would be no necessity 
then for checking. It would be universal—it would be the same. 

Q. That is the reason for the interchange of information that arose from 
the fact of the purchase of pipe and accessories other than those normally in 
the lines of these two companies? 

A. That’s right. You see, the total bid was $6,000 and the largest single item 
was standard steel pipe for $2,200—More than a third of the whole bid was a 
purchased item that no manufacturer connected with this Association made. 

Q. Do you have any memory or recollection at this time, of any governmental 
projects, either those of the United States or of any other nation upon which 
pipe fittings might have been proposed and bid? 

A. I do. 

Q. There were some. 

A... Yes. 

Q.’ What were they? 

A. During the early part of the war Treasury Procurement bought a tre- 
mendous quantity of pipe fittings. 

Q. For export trade? 

A. For export, yes. And shipped them across. 

Q. Do you recall to what nations they might have been shipped? Or to what 
markets? 

A. When Treasury Procurement purchased them, they did not do as a com- 
mercial buyer would, and show the shipping marks, the destination marks. Fre- 
quently we did not know where they went. We just knew they were going out 
Ofrne country because they specified British threads which could not be used in 
this country. 

Q. Was there any practice of members of the association to compare the 


bids which each manufacturer was making on such proposals? 
A. No. 


68 Transcript 27. 
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Q. To your knowledge did any manufacturing member of the association make 
any such comparison with competitors? 

A. Not to my knowledge. 

Q. And through the offices of your association you observed no evidence of any 
agreement to submit uniform bids on pipe fittings? 

A. No; there never was any. 


Mr. Eichler testified that governmental proposals are not handled 
by the respondent Walworth International, and that respondent asso- 
ciation never took action on Government bids, testifying as follows: © 


Q. Let us have the explanation. I will put it in the form of a question: Has 
there been any practice on the part of the respondent manufacturers here in the 
ease of bids given in response to invitations called by any agency of the United 
States Government for installation of pipe fittings in the insular possessions? 
Has there been any practice by members of the respondent association to submit 
uniform bids? 

A. No; we have never consulted a competitor or member of the association on 
any Government bids, and the advice that I was going to make is that on United 
States Government bids going to our insular possessions, these are handled by 
our Government Quotation Department and would not be handled by the Wal- 
worth International from the standpoint of price and quotations and so forth. 
The International Company might handle shipments from the standpoint of 
transportation, but the quotation is made by our Government Quotation Depart- 
ment and it would be based on our general practice to the United States Goy- 
ernment, whether for domestic continental use or going to the insular possessions. 

Q. So in your duties as export manager, the actual submission of such bids 
never came up? 

A. It never came up. 

Q. And has there been any action by the Export Association on this matter 
of bids on Government projects? 

A. I would say positively not. 


The officers of respondent association, Messrs. Eichler and Gardner, 
as well as the former secretary, Mr. Harkins, all of them acquainted 
with its conduct since its organization, testified unqualifiedly that 
membership in the association had never been denied to any fittings 
manufacturer applicant.” 

Respecting the charge that “said association has agreed with non- 
member domestic manufacturers competing in export trade with its 
members on uniform export prices, and on the blacklisting and boycot- 
ting of domestic dealers and manufacturers who refused to comply 
therewith,” Mr. Eichler testified as follows: ” 

Q. Did the association make any agreements with nonmember manufacturers 
domiciled in the United States to maintain prices of pipe fittings in export trade? 


A. No. We hoped that they would follow the Export Association prices, but 
there was no pressure or no effort to force them to do that. We would not have 


e Transcript 143. 
0 Transcript 73, 322, 336. 
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the power to do it, and we did not attempt it. If they asked us what they were 
or when we got out new prices we would send it to them, but they were free, and 
the majority of them did not follow the Export Association prices. 

Q. But you did make an effort to persuade all the nonmember pipe-fittings 
manufacturers to adhere to the association export price? 

A. No; I would not use the word “persuaded.” I would say that we hoped 
that they would; there was no persuasion. I have attempted personally to get 
some of these concerns to join the association, and I have others, and we thought 
that we were going to increase our membership, and then the war came on. 
And so as far as the association is concerned, it has been practically a dead 
duck for the last 5 years. We have had a meeting maybe only once or twice 
a year, and kept it going. Now, we are going again to try to get more member- 
ship, because we have got quite a battle with the British, the Germans, and 
the rest of them. The Italians are active and the Swedes also, and we feel 
that we ought to outdo this particular group, and build up a market for American 
goods. 

We understand the market requirements. We have the salesmen doing the 
missionary work, and then another American manufacturer comes in at no cost 
to them sells below our price and takes the business away. Now, eventually 
that means if that goes far enough that a company like my company that spends 
a lot of money per year and has offices practically all over the world picking 
up this business—if we lose part of it to competitors that is all right with us— 
but if too big a percentage goes to them we are going to quit. 

Now, where we run 8 percent in good times and 16 percent in bad times, that 
means that we are giving work to the Walworth Co. workmen, one extra month 
a year at least, and that applies to the other companies—with 2 months out 
of the year in bad times. And when you take 2 months pay out of the American 
worker’s pocket, it would seriously affect them. 

During good times the American export business is not very exciting to 
American industry. But you find that you have a lot of enthusiasm as soon 
as there is a depression on, and then they lose interest as soon as business is 
good again. F 

Well, export business is developed only through years of intensive effort, and 
these foreign buyers, unless you visit them and give them years of service, will 
not purchase goods from Americans. I have competed with Germans and 

3ritish and others in the market, and they are out digging up business, and 
it is very serious for them, and it would be very sericus for this country if we 
did not get a reasonable amount of export business under those conditions. 

Q. Without breaking your train of thought, the exhibits which have been 
offered here in connection with the dealings concerning prices to Puerto Rico, 
Hawaii, and the Philippines during the period prior to the Philippines obtaining 
their independence, as well as the exhibits showing correspondence with non- 
member competitors located in the United States, were photostats of documents 
taken from the files of the association and your company and Mr. Harkins, and 
correctly represent the transactions in those respects, do they? 

A. They do. ; 


Respondents’ practice of securing cooperation from nonmember 
competitors necessarily involved all export trade markets. This 
included, under their interpretation, the United States insular pos- 
sessions. Correspondence and bulletins ‘reflecting this practice is 
represented in the record by exhibits 320 to 553, inclusive, and No. 
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558 in addition, or a total of at least 234 exhibits on the two charges. 
These exhibits involve dealings during the 8 years, 1934 to 1942, with 
the following 19 nonmember domestic fittings manufacturers: Jeffer- 
son Union Co., Reading-Pratt & Cady Co., Darling Valve & Manu- 
facturing Co., Edward Valve Co., Illinois Malleable Iron Co., 
Pittsburgh Valve & Fittings Co., Rensalaer Valve Co., Ravena Iron 
Co., Scott Valve Manufacturing Co., Wm. Powell Co., Union Malle- 
able Manufacturing Co., Thos. Devlin Manufacturing Co., Grabler 
Manufacturing Co., Rhode Island Fittings Co., Steckham Pipe Fit- 
tings Co., Detroit Brass & Malleable Works, Ohio Injector Co., Mil- 
waukee Valve Co., Belknap Manufacturing Co. 

The correspondence with the first named, Jefferson Union Co. 
of New York, N. Y., illustrates the general method of approach 
and; the secretary’s assumption of its propriety. In this instance, 
seven letters passed between the association and the Jefferson Co. 
between July 2, 1934, and December 1, 1934, and no evidence was 
found showing agreement or acquiescence by the Jefferson Union Co. 
Exhibit 439, letter from the association to the Jefferson Union Co., 
dated July 2, 1934, reads as follows: 


The.Pipe Fittings and Valve Export Association, an organization formed 
under the Webb Act, has successfully regulated the price of the various types 
of material which its members sell for a period of many years and hag enabled 
all American manufacturers to sell abroad at a profit. Every American manu- 
facturer of pipe fittings and valves is either a member of this association or sub- 
seribes to its price schedule and we are thus enabled to eliminate price from 
the development of our overseas business. 

Recently an international agreement has been reached governing the sale of 
pipe fittings and manufacturers in all countries of the world, with the exception 
of Japan, are parties to this agreement. 

The purpose of this letter is to invite you to become members of this organiza- 
tion or, if you are unwilling to assume the responsibilities of active membership. 
to agree to maintain the schedule of prices, charges for export packing, condi- 
tions of delivery and terms of payment to which our members and cooperating 
nonmembers are pledged. 

It has been noted that you offer your three-part flange union at prices con- 
siderably lower than the quotations of such makers as Crane Co., Stanley G. 
Flagg & Co., Inc., or the Walworth Co. and we Hope that you can be induced 
to stop this practice. 

If you believe that some agreement can be reached with you as to the price 
at which your products will be offered to customers who use the material abroad 
we will be glad to furnish you with complete information as to the list prices, 
discounts and other conditions which are applicable. 


Exhibit 446, Jefferson Union Co.’s letter to the association, dated 
September 13, 1934, reads as follows: 
Answering your favor of the 10th; in our opinion, price fixing is entirely 
illegal and contrary to law. 
866412—51——68 
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We do not believe our company has ever sold at prices which would interfere 
with the sales of our competitors where price is the main consideration, but, 
notwithstanding that, we do not see that we can come to any agreement as to 
prices, without running into jeopardy of the law: 


Exhibit 445, the association’s reply to the foregoing, dated Sep- 
tember 22, 1934, reading as follows: 


You are misinformed if you believe that it is illegal to agree with other 
manufacturers upon a price to cover products sold for export. The restrictions 
which are applicable to domestic business are waived when the sales are destined 
to a foreign country. 

The Pipe Fittings & Valve Export Association is an organization formed under 
the Webb Act, which specifically provides and encourages combinations of com- 
peting manufacturers for foreign trade. 

We hope that upon further consideration you will decide that you can support 
the stabilization effort set forth in our letters of August 18 and September 10, 
and you will be interested to know that we have received promises of cooperation 
from all but two manufacturers, and to these we are writing again. 


Correspondence with nonmembers, when not the subject of a direct 
letter, sometimes emanated from the association’s mailing of bulletins 
or “round robin” letters. Illustrative of the bulletins are exhibits 407, 
408, 409, and 410, here described : 

Exhibit 407, a bulletin dated February 25, 1937, was addressed to 
22 manufacturers, five of them members of the association. It reads 
as follows: 


For the sake of regularity will you be good enough) to acknowledge the bulletin 
which was sent to you on January 30, and which was accompanied by a copy of 
Walworth No. 33—X export discount sheet, 

It will be appreciated if you will also advise whether or not it is your intention 
to maintain the export price schedule which this association has adopted. 


Exhibit 408, bulletin dated March 24, 1937, addressed to 11 mem- 
bers and 20 nonmembers. An addressee was the Rensalaer Valve Co., 
who returned the bulletin to the association with the word “yes” 
typed opposite their name. It reads: 


Supplementing the bulletin of March 16 are pleased to hand you herewith 
the copy of Walworth Export Discount Sheet 85—X to which reference was made, 
These discounts become effective March 25 in all export markets where American 
thread fittings and valves are sold. The extreme price to anyone, including 
merchants in Mexico, is the usual 5-percent differential. 

It will be appreciated if you will acknowledge this sheet and confirm our 
understanding that you will abide by this schedule without deviation. 


Exhibit 409, bulletin dated June 15, 1938, addressed to 11 members 
and 21 nonmembers, reading as follows: 


At a recent meeting of the executive committee it was decided that the recent 
advance in domestic prices should be made applicable also to export sales. 

Enclosed you will find a copy of the Walworth International Co.’s export 
discount sheet No. 89—X which is the official schedule of the association. 
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The usual 5 percent differential to merchants continues to apply, and there is 
no change in the conditions of delivery and terms of payment. 

Will you please acknowledge receipt of this bulletin and the accompanying 
discount sheet, and advise that, effective June 20, 1988, you will apply this 
schedule to all export transactions without exception? 


Exhibit 410, bulletin dated July 9, 1938, addressed to 7 members 
and 25 nonmembers. Nonmember Rensalaer Co. returned this copy 
of the bulletin with a notation opposite the last paragraph in script, 
“ves,” and signed H. A. Miller. The bulletin reads as follows: 


Many of the manufacturers to whom our bulletin of June 15 was addressed 
have acknowledged it and the accompanying discount sheet, and some of them 
have also signified their intention of accepting this price schedule without excep- 
tion in connection with all sales for shipment overseas. 

However, some of the manufacturers who were addressed at that time have 
not replied to the communication, and some of those who have replied have not 
stated definitely whether the schedule will have their support. 

Will you be good enough to review this matter, and if you have not replied do 
so at your earliest convenience, or if you have replied put simply acknowledged 
the communication, will you advise whether or not you are prepared to follow 
the proposed Schedule without deviation. You will appreciate the fact that the 
price cannot be maintained unless each manufacturer supports the effort. 


Association letter dated March 31, 1938, to Reading-Pratt-Cady Co. 
requested if “we could count on your cooperation” in granting but one 
discount of 5 percent instead of two such discounts (exhibit 402). 
The reply of the addressee, dated April 11, 1938, reads as follows 
(exhibit 403) : 


Your letter of March 31, in regard to maintaining official export price sched- 
ules, has been referred to this office for comment. 

We would state that, in general, we are endeavoring to maintain export price 
schedules, but the travels of our overseas representatives frequently develop the 
necessity for meeting competition from foreign manufacturers by some depar- 
tures from the official schedules. The action we have taken in this connection, 
however, has not been important enough to justify more than casual attention. 


This company’s letter of March 38, 1937, represented by the last 
exhibit in group of 234 above mentioned, No. 558, was written in 
acknowledgement of the receipt of a bulletin, and reads as follows: 


We wish to acknowledge receipt of bulletin dated February 25, and also pre- 
vious bulletin sent to us on January 30 accompanied by copy of Walworth No. 
83-—X export discount sheet. 

We wish to indicate our general sympathy with the objects of the Pipe Fittings 
& Valve Export Association insofar as the maintenance of export price schedules 
is concerned, but inasmuch as the personal surveys of our own foreign travelling 
representatives frequently develop the necessity for meeting competition from 
foreign suppliers that are not affiliated with the American trade associations, we 
wish to reserve our freedom to meet situations encountered on the ground by our 
representatives operating in various foreign fields. 
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Exhibit 405, acknowledgement of receipt of price information by 
Edward Valve Co., dated February 1, 1937, reads as follows: 

This will acknowledge receipt of your letter of January 30, with Walworth No. 
37-X discount sheet. We shall be glad to cooperate in the maintenance of the 
export schedule. ae 

Ravena Iron Co., which had held membership in the association 
during the years 1935, 1936, and 1937, acknowledged receipt of price 
bulletins by postal cards and a letter in three instances, as follows: 

Exhibit 418, February 25, 1938: 


We have received the Walworth bulletin covering export discounts and will 
cooperate with the schedule as outlined. 


Exhibit 419, June 18, 1938: 


In regard to your bulletin of June 15, please be advised that we will be glad 
to apply Walworth’s export discount sheet to all of our export shipments without 
exception. 


Exhibit 420, January 23, 1939: 


In reply to your letter of January 20 regarding American thread discounts, 
please be advised that we will be glad to cooperate with the Association by sup- 
porting the contemplated change in export discounts. 

Scott Valve Manufacturing Co., on January 6, 1942, acknowledged 
receipt of price information as follows (exhibit 500) : 

This will acknowledge receipt of your bulletin dated December 31, 1941, en- 
closing a copy of the Walworth International Co.’s discount sheet No. 48—X 
showing prices adopted by the association to be effective January 7, 1942. 

This is to inform you that we will adhere to the recorded procedure applying 
to export sales. 

Wm. Powell Co., on June 20, 1938, upon receipt of price information, 
wrote as follows (exhibit 505) : 

We have your letter of June 15 enclosing export discount sheet No. 38—X of 
the Walworth International Co, 

We will conform our prices aceording to this sheet effective June 20. 

Union Malleable Manufacturing Co., following receipt of price in- 
formation on four occasions in 1987 and 1938, wrote as follows: 

Exhibit 509, March 1, 1937: 

We have your bulletin dated February 25 and are pleased to inform you that 
we are abiding by your export discount sheet. 


Exhibit 510, December 27, 1937: 

Writer wishes to acknowledge receipt of your bulletin dated December 22 and 
am pleased to inform you that we will abide by the instructions in same. 

Exhibit 511, February 7, 1938: 


We wish to acknowledge receipt of your bulletin dated February 2. We will be 
governed accordingly. 
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Writer wishes to acknowledge receipt of your bulletin of July 9 pertaining to 
export discount sheet. Please be informed that we adhere to it and quote ac- 
cordingly to our clientele. 

The Thomas Devlin Manufacturing Co. of Burlington, N. J., 
during the period from April 30, 1935, to February 3, 1938, received 
price information on seven occasions (exhibits 516, 517, 518, 519, 520, 
522, and 523). Its letters of acknowledgement contained the follow- 
ing statements of intent: “Pleased to observe”; “glad to use”; “glad 
to comply” (twice); “intention to follow”; prices would be used”; 
and “glad to support.” On November 11, 1938, the association secre- 
tary wrote them about their Puerto Rico price, as follows (exhibit 
524): 

I have just received a report from Puerto Rico to the effect that an agent 
which has recently been appointed by your firm is quoting malleable fittings at a 
discount of 51-5-5—5 percent instead of the official discount of 51 and 5 percent. 
The manufacturer who filed this complaint goes on to make the observation that 
it will be impossible to maintain the official schedule unless you can be induced 
to correct the existing situation. 

Devlin Co.’s reply to this letter, dated November 22, 1938 (exhibit 
525), reads as follows: 

We are taking steps immediately to correct the condition you refer to in 
Puerto Rico and I am sure that you will not have any more complaints. 

Exhibit 499, letter of Milwaukee Valve Co. to the association, 
dated March 25, 1937, states receipt of price information as follows: 

We acknowledge receipt of your bulletin dated March 16, and wish to advise 
that the arrangement outlined is satisfactory to us. 


We have increased our prices in the amount of 10 percent effective as of March 
23, which will bring our schedule of prices exactly in line with others. 


Exhibit 498 is the letter of the Ohio Injector Co., to the association, 
dated March 10, 1937, and reading as follows: 


Referring to your bulletins of January 16, January 30, February 25, and March 
6. The reason we have not made an immediate reply to these bulletins is due 
to the fact that we have expressed ourselves as per copy of our letter dated 
December 11, 1935, and also our letter of January 7, 1937. In these letters we 
thought we had fully explained our policy and in actual practice have attempted 
to go along with the set-up of your association. 

While our export business is comparatively small compared to the total volume 
we are, of course, interested to the extent of lending our assistance toward co- 
operating with your association, in view of which we would appreciate remaining 
on your mailing list for any information you may care to broadcast. 


The Belknap Manufacturing Co. of Bridgeport, Conn., answering 
a letter from the association dated August 17, 1935, wrote on August 
20, 1935 (exhibit 547), that they could not give “the sort of cooperation 


1032 FEDERAL TRADE COMMISSION DECISIONS 
III. Scope of Matters Investigated 45 f.'T. Cc 


required” for the reason that Construction Supplies Co. of New York 
City handled their export business exclusively. To this, the associa- 
tion secretary, on September 24, 1935, replied in part as follows: 


May we tell you that it would not be necessary for you to alter your relations 
with the Construction Supplies Co. of America in any way, and probably no bet- 
ter proof could be advanced than to remind you that the Grabler Manufacturing 
Co., who are, also, represented by the Construction Supplies Co. of America, find 
it possible and profitable to adhere to the official price schedule promulgated by 
this association. 

Maybe you will be good enough to explain why you could not adhere to official 
prices and still maintain your present connection with your overseas represen- 
tative. 


Exhibit 378 is the association’s “round robin” letter dated April 27, 
1935, occasioned by the threat of a manufacturer to declare Puerto 
Rico an “open market.” The letter was addressed to 15 fittings man- 
ufacturers, 7 of them being members. It is reproduced in its entirety, 
with members identified by the letter “M”’: 

APRIL 27, 1935. 
Crane Export Corp. (M), Detroit Brass & Malleable Works, Thomas Devlin 

Manufacturing Co., Stanley G. Flagg & Co., Inc. (M), Grabler Manufacturing 

Co., Grinnell Co., Inc. (M), Illinois Malleable Iron Co., Jarecki Manufacturing 

Co. (M), Kennedy Valve Manufacturing Co., Malleable Iron Fittings Co. (M), 

Pittsburgh Valve & Fittings Co., Ravena Iron Co. (M), Stockham Pipe & 

Fittings Co., Union Malleable Manufacturing Co., Walworth International 

Co. (M). 

Dear Strs: You have heard from time to time of questions which have been 
raised by various manufacturers regarding the price situation in Puerto Rico. 
These complaints of secret concessions continue to be filed with the Secretary, 
and one manufacturer is upon the verge of declaring Puerto Rico an open mar- 
ket, in which any price may be quoted that seems necessary to get the business. 

Naturally, we want to avoid this, not so much because of the importance of 
this particular market, but because we fear that such a chaotic condition would 
spread to other markets which are now stable. 

It is possible that this particular manufacturer and those others who have 
recently filed complaints can be dissuaded from taking any action, if we can 
secure the assurance of every maker who is selling in Puerto Rico that official 
price schedules will be maintained and that there will be no secret concessions 
there by reductions in prices, increased freight allowances, commissions to 
merchants under the guise of agents, or any other concession from the price 
which it is the intention of the association to establish. 

Will you be good enough to answer this letter promptly and advise whether 
you will definitely agree to adhere to the association schedule? 

Very truly yours, 
THe Pier FITTINGS AND VALVE 
Exporr ASSOCIATION, 


(Signed) W. B. Harkins, Secretary Pro Tem. 
WBH: DAJ. 


The Detroit Brass and Malleable of Detroit, Mich., a nonmember, 
on April 30, 1935, answered the “round-robin,” writing (exhibit 493) : 
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In reply to your favor of April 27 would say we have made no prices 
of any kind beyond the export prices.” In January and March of 
1937, they acknowledged to the association receipt of price informa- 
tion as follows: 

Exhibit 494, January 19, 1937: 

We acknowledge receipt of your letter of January 16 advising they have de- 
cided to use the new domestic price list for fittings and valves to all export 
trade with the exception of %4-inch, %4-inch, and 1-inch straight 90° elbows, 
straight malleable tees, and washer-type unions in Mexico only on which a price 


of 70 percent off flat without further differential is to be made. 
We shall be glad to follow this plan. y 


Exhibit 495, March 3, 1937: 


We acknowledge your letter of February 25, and we are following the prices 
as shown in our domestic discount sheet on all items with a 50 percent beyond 
the discounts and prices shown in the sheet. 


Pittsburgh Valve & Fittings Co. of Barberton, Ohio, a nonmember, 
though it held membership from 1920 to 1924, replied to the “round- 
robin” letter by letter to the association, dated May 7, 1935, as follows 
(exhibit 384) : 

We have not answered your round-robin communication of April 27 as to 
prices in Porto Rico or other points and, frankly, state we are sickened at times 
at the appearance of things in the export markets from manufacturers who are 
supposed to be subscribing to these export arrangements. 

We have supported them without question and without exception but when 
we review the different ways that people get around these firm commitments, 
it just seems to us it is useless to answer, as you might wish us to do, your letter 
of the 3d. 


The association reply to this letter (exhibit 385) has hereinbefore 
been cited in the preceding section dealing with insular possessions. 

In section III, 5, above, at footnote 32, reference was had to the 
Grabler Manufacturing Co. of Cleveland, manufacturing and selling 
British thread fittings in China. The exhibits there referred to were 
numbers 64 and 65, association letters to Grabler dated respectively 
May 31 and May 24, 1934. Some 36 exhibits relating to dealings with 
this nonmember competitor are contained in the record, of which the 
following are descriptive: A duplicate of the May 24, 1934, letter is 
also in the record as exhibit 421, and reads as follows: 

GENTLEMEN: It has been brought to the attention of this association that your 
company is now making or is about to make fittings screwed with British stand- 
ard threads and we will appreciate your confirmation or contradiction of this 
report. ; 

If you have taken or contemplate such a step it will interest you to know 
that the prices, conditions of delivery, and terms of sale applicable in each coun- 
try in the world are the result of an international agreement to which every 
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American manufacturer who, at the time of the agreement, had any interest 
in British thread fittings is a party. 

With the exception of Japanese manufacturers, all makers of malleable fittings 
in every country in the world are participants in this agreement and negotia- 
tions with the Japanese are now in progress. 

From this explanation you will see how much importance is to be attached 
to a maintenance of the agreed-upon conditions and to explain our anxiety that 
any manufacturer starting to make these fittings agree to cooperate fully. 


Exhibit 422 A-—B, association letter to Grabler Co., dated July 12, 
1934, the first and the last three paragraphs reading as follows: 


A member of this association received a cablegram from Shanghai advising 
that the Construction Supplies Co. had taken a contract in that market for 
British thread fittings of your manufacture for an approximate total value of 
$12,000; delivery to be divided over a period of about a year and at a discount 
of 8814-10 percent. 

As you have reported that the contract in question was not taken at a dis- 
count of 8814-10 percent do you care to tell us at what price it was received 
and whether the conditions of delivery and terms of payment are also in contra- 
diction to those established by the agreement? 

Will you enable us to answer such questions as the Huropean association is 
sure to ask by telling us how much-of the contract remains unfilled and for 
how long it will run? 

Are you willing now to reply, in the affirmative, to the concluding paragraph 
of our letter of May 31? 


The last paragraph of the May 31, 1934, letter (exhibit 64 A-B) 
reads as follows: 


The American makers are pledged, no matter what the circumstances, to 
adhere, without exception, to the agreement and to make no changes in the con- 
ditions which it provides without a general consultation. May we have the same 
assurance from you? 


On July 31, 1934, Grabler Co. wrote the Association in part as fol- 
lows (exhibit 423 A—B) : 


With your letter of May 31, you supplied us with a full set of details which 
applied to the sale of British thread fittings in all markets. Since receipt of 
this bulletin we have not deviated from its prices or terms, nor do we intend to. 


The association’s secretary replied to the foregoing on August 6, 
1984 (exhibit 426 A-B), the first two paragraphs reading: 


We were’ greatly pleased to receive your letter of the 31st ultimo, and to 
learn from it that you intend to adhere, without exception, to the official price 
schedule upon British thread fittings which we sent to you under date of May 31. 

We have seen a copy of a letter which Mr. Mattimore addressed to you on Au- 
gust 2, and which we believe will completely dispel any ideas you may have 
had that Walworth was not maintaining official discounts at the time your 
contract was taken. 


Mr. J. S. Mattimore, then treasurer of the association and signing 
as vice president of Walworth Co., then a member of respondent asso- 


’ 
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ciation, wrote the Grabler Co. on August 2, 1934 (exhibit 424 A-B), 
the concluding paragraphs of his letter reading as follows: 


Tied up with this international agreement, as I have previously advised you, 
is the negotiations which are being conducted with the Japs with the thought 
of getting them to agree to not quote on a basis of more than 5 percent lower than 
the international schedule. The export association feels that they have to give 
them this spot. 

We are fearful that unless all the American manufacturers live up to the 
international schedule that, not only will this break down these prices, but will 
further break off the Japanese negotiations—that is why we sincerely hope that 
you will follow the prices which Mr. Harkins is sending you. 


Exhibit 425 consists of Grabler Co.’s reply to Mr. Mattimore, dated 
August 3, 1934, and reading as follows: 


Your letter of August 2 received, also original contract which you had with 
the Shanghai account, and I appreciate your courtesy in giving me this 
information. 

We are taking the matter up most forcibly with out export representative 
and I certainly am satisfied that we stepped into a breach in this case. You may 
rest assured, however, that now since we have an understanding of just what the 
situation is, that you will have our wholehearted cooperation. 


The association then suggested cancellation of Grabler’s low-priced 
contracts, as appears from its letter of August 11, 1984 (exhibit 428), 
in which the last two paragraphs read as follows: 


We have just received a cabled report from Shanghai to the effect that the 
company with whom your contract was made is offering to permit other dealers 
to buy under this contract. You can understand readily how this will disturb 
the international situation. We have explained to our friends in Hurope how 
the mistake was made, but we cannot make any satisfactory explanation of a 
continuation by you of this price-cutting. 

There must be some basis upon which you would be willing to cancel this 
contract, and for the sake of the international reputation of the American industry 
we ask you to tell us how this can be done. 


The Grabler Co.’s response to this suggestion, dated August 13, 1934, 
reads in its concluding paragraph (exhibit 427) : 

We have advised you of our willingness to operate under the Export Asso- 
ciation’s International Agreement, and beyond this there is nothing that we can 
do, and frankly we would like the matter considered closed, unless you elect 


to offer us a suggestion that might be helpful, since certainly we cannot tell you 
how we can, after accepting a contract and delivering four-fifths of same, attempt 


to cancel the balance. 

The association’s secretary wrote Grabler Co. on November 2, 1934 
(exhibit 435), as follows, quoting the last paragraph: 

The only way in which we can hope to prevent retaliation upon the part of 
these continental European makers is to have your very definite assurance that 


you will not again sell beaded fittings at plain lists and that you will in this 
respect, as in all others, maintain the official price schedule, with which you are 


thoroughly familiar. 
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Grabler Co.’s reply to the foregoing, dated November 8, 1934 (exhibit 
434), reads: 


Confirming our conversation with you, we have this date written to our export 
agents, advising them for the balance of the year, we will expect them to adhere 
exactly to the international agreement operating schedule. 


This manufacturer was an addressee on the “round-robin” letter of 
April 27, 1935, to which, on April 30, 1935 (exhibit 381), it replied as 
follows: f 


This is to reply to your letter of the 27th, and to advise that we have followed 
the association schedule in the Puerto Rico market and propose to continue this 
practice in the future if our doing so does not place us at a disadvantage. 


The Grabler Co. in the period from January 27, 1937, to January 2, 
1941, acknowledged to the association receipt of price information on 
no less than seven occasions, as follows, with short excerpts from each 
acknowledgement : 


Exhibit 462, January 27, 1937: “We are notifying our export agents of the 
change in price effective February 1.” 

Exhibit 463, March 3, 1937: “The schedule referred to has our support.” 

Exhibit 514, March 15, 1987: “We are notifying our export agents of the price 
revision.” : 

Hxhibit 464, March 30, 1937: “We have notified our export agents of the price 
change effective March 25.” 

Exhibit 465, October 4, 1937: “It is our intention to conform to these new 
prices.” 

Exhibit 416, February 3, 1938: “We have adopted a similar schedule for the 
export market and have notified our agents accordingly.” 

Exhibit 469, January 2, 1941: “We intend to put these prices into effect at 
once.” 


The Rhode Island Fittings Co. was the subject of association corre- 
spondence in 1934 in connection with the price on three-part flange 
unions referred to above in Jefferson Union Co. correspondence, ex- 
hibits 439, 440, 445, and 446. The Rhode Island Co. on November 27, 
1934, wrote the association as follows (exhibit 451, quoting the first 
two paragraphs) : 

We note from your letter of the 20th that the Jefferson Union Co. and ourselves 


are the only ones who are not willing to follow a stabilized price on three-part 
flange unions. 


Our real position in the matter is that we would be very willing to, provided 
every other manufacturer did the same, but we are frank to say that with Jeffer- 
son Union Co. holding out we do not feel that we could go along. 


On July 11, 1936, the association’s secretary wrote the Rhode Island 
Co., in part as follows (exhibit 470) : 


Some time ago, when I wrote you with regard to the maintenance of the official 
export schedule in Cuba, you were good enough to agree to Support this asso- 
ciation’s efforts to maintain a stable price. It has just been brought to our 
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attention that you are again quoting on brass seat unions in Havana a price 
approximately 10 percent lower than the official export sheet. 


Rhode Island Co.’s reply, dated July 20, 1936 (exhibit 471 A-B), 
reads in its first, second, and fifth paragraphs, as follows: 


We have your favor of the 11th and note the report which has come to you 
from Havana to the effect that this company is quoting a price approximately 
10 percent lower than the official export sheet. 

We openly admit that we authorized our export department in New York to 
quote J net, 5 and 10 percent, but we did not take the initial steps in this direction, 
it was only after we had been assured and by bona fide evidence that one of the 
full-line manufacturers, a competitor of yours and ours had openly quoted such 
a price. 

We might say, however, that we will be very glad to withdraw this discount 
pertaining to Havana providing you can persuade some of the full-line manu- 
facturers, particularly one we have in mind, to quote the published export dis- 
counts. 


It appears that the Rhode Island Fittings Co. in its export business 
gave purchasers an extra discount of 214 percent, presumably thereby, 
making its quotations that much lower than those of competitors. 
The record contains photostatic copies of correspondence involving 
this discount, of which the following exhibits are representative : 

Exhibit 475, September 14, 1936, association to Rhode Island Co., 
first paragraph: 

We hope that you can be persuaded to alter your export discounts so that they 
will conform with the association schedule and so that the 2% percent which is 
applicable to your domestic sales will be withdrawn. So far as we know, all 
other manufacturers are quoting the Walworth No. 31X sheet and a differential 
of 5 percent, and this includes those makers whose line is not complete. 


Exhibit 476, September 15, 1936, Rhode Island reply: 


I have your favor of the 14th, and I regret that we cannot concede to your 
request with regard to establishing export prices other than those published in 
our domestic sheet. We offer you three or four very good reasons why we feel 
that we cannot do so. 

1. We are very new in the export field. 

2. We have no particular sales organization set up such as your company and 
otherg of our competitors for the strict and sole attention to export business. 

3. We feel that should we publish one export sheet eliminating the 244 per- 
cent on certain items which we quote for domestic, we would have absolutely no 
chance of securing any business. 

4. We feel that we are following the principles established and practised by 
our competitors in using as our basis of selling prices the same sheet for export 
as domestic. 

I feel quite certain, Mr. Harkins, upon secondary reflection that you will see 
our point of view, and one which is reasonably taken. 


Exhibit 477, November 17, 1936, association to Rhode Island Co., 
last two paragraphs: 
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It may be that with the improvement in domestic business your interest in 
foreign sales will decline and you will appreciate the fact that this is a highly 
specialized enterprise which those manufacturers not properly equipped for the 
work should refrain from participating in. 

Your company is the only American company to whom this question is raised, 
for all of the others, whether their export business is large or small, are willing 
to abide by the official schedule as set forth by this association. 


Exhibit 480, January 20, 1937, Rhode Island Co. to the association : 


Receipt is hereby acknowledged of your bulletin of January 16. 

While it is a fact that we have been using in certain cases in the export field 
our preferential of 214 percent beyond the J. Net and 5 percent prices we are 
willing to subscribe to the movement outlined in your letter conditional upon our 
ability to straighten out certain difficulties which now exist. Therefore, until 
such time aS we can by some satisfactory amicable arrangement arrive at this 
point, we must withhold our definite and final decision. 


Exhibit 481, February 3, 1937, Rhode Island Co. to the SAcucitine : 


Receipt is hereby acknowledged of your bulletin of January 30 together with a 
copy of Walworth’s latest export discount sheet dated January 16. We find that 
provided a 5 percent preferential only applies beyond the printed base sheets, that 
the discounts correspond to the domestic prices. As cited to you in our letter 
of January 20, we are willing to subscribe and do anything we can toward the 
establishment of an export market, but the fact remains that unless we can be 
put in a position whereby we can offer for sale a complete line of malleable 
fittings, then we may find it necessary in order to sell such styles and sizes of 
each that we do manufacture, to. quote beyond the basing sheet and 5 percent, or 
in other words, use our old preferential of 214 percent, and it may further be 
necessary to use a preferential greater than the 2% percent, so therefore we are 
subscribing as aforesaid, conditional. 


Exhibit 482, February 12, 1987, association reply: 


We acknowledge your favor of the 8d February and thank you for your promise 
to support the stabilization efforts of this association. We hope that you may 
soon find it possible to satisfactorily complete the arrangements to which ref- 
erence was made in your letter. 


Exhibit 484, June 17, 1988, Rhode Island Co. to association: 


I have your bulletin of the 15th together with a copy of Walworth Interna- 
tional Co.’s Export Discount Sheet, No. 384. We have long since been using 
these prices on our export business and we will be very glad to still continue to 
cooperate with your association. 


Exhibit 487 A-B, February 6, 1989, Rhode Island Co. to association 
(last three papaveaphey: 


We are a short-line manufacturer of malleable fittings and unions only, and 
it is our firm conviction that unless we used an extra discount of ‘at least 24% per- 
cent it would be impossible for us to obtain any export orders whatever against 
our competitors who have a very complete line, including cast-iron and brass 
fittings and valves. J‘urther, we are new in the fittings business and, while we 
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do purchase some of the sizes which we do not make, we do not stock or sell all 
sizes of malleable fittings. 

We think that you are aware that we are always for a firm market and the 
maintenance of same, but we would not consider ourselves on an even footing 
with our competitors unless we could use an extra 2% percent differential, and 
we do not see how this policy would upset a stable market. 

While we are not members of the association, we do desire a firm export mar- 
ket and, with the understanding that our price policy will be as set up above, you 
ean count on our hearty cooperation to support your efforts. 


In connection with the Puerto Rican price disturbance which oc- 
casioned the “round-robin” letter of April 27, 1935, it appears that the 
association communicated with Rhode Island Fittings Co., as indi- 
cated by the latter’s letter dated June 6, 1937 (exhibit 369), reading as 
follows: . 


We have your favor of the 5th inst. and you can rest assured that since March 
25 we have been quoting religiously f. a. s. New York. Any quotations which we 
had out through our New York export department prior to the March 25 dating 
we naturally protected, and we did receive one order on ¢. i. f. basis which order 
was shipped within a recent date due to our inability to complete it before this 
time. 


The association’s secretary, on November 11, 1938, with reference to 
the Puerto Rican market, wrote the Rhode Island Co. as follows (ex- 
hibit 485, quoting the second and third paragraphs) : 


I have just received a report from Puerto Rico to the effect that an agent 
which has recently been appointed by your firm is quoting malleable fittings at a 
discount of 51-5-5-5 percent instead of the official discount of 51 and 5 percent. 
The manufacturer who filed this complaint goes on to make the observation that 
it will be impossible to maintain the official schedule unless you can be induced 
to correct the existing situation. 

It may be that you have authorized these discounts because it has been re- 
ported to you that other manufacturers were using them, but I think a more 
careful investigation will disclose that the only manufacturer guilty of such 
practice is that maker in St. Louis whose quotations we have decided to, ignore. 


Stockham Pipe & Fittings Co. of Birmingham, Ala., first appears 
in the record in connection with the three-part flange price above 
mentioned. On September 11, 1934, they addressed a “round-robin” 
letter of their own creation to seven manufacturers (exhibit 447), 


reading as follows: 
SEPTEMBER 11, 1934. 
Crane Export Corp., Thomas Devlin Manufacturing Co., Stanley G. Flagg & Co., 
Inc., Jefferson Union Co., Pittsburgh Valve & Fittings Co., Rhode Island 
Fittings Co., Walworth International Co. 
Dear Sirs: Mr. W. B. Harkins’ letter of August 18 from the office of the Pipe 
Fittings & Valve Export Association outlines proposed prices to govern export 
shipments of three-piece malleable ground joint flange unions. 
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We will be glad to follow that schedule, provided all other makers do likewise, 
and are addressing this letter as suggested by Mr. Harkins to all of the com- 
panies listed in his of August 18. 


Yours truly, 
SrockHAM Pipe & F1irrines Co. 


(Signed) GrerMAIn Petescu, Asst. Sales Mgr. 


This company received price information from the association which 
it acknowledged by letter dated February 21, 1936 (exhibit 453), read- 
ing as follows: 

This will acknowledge yours of February 18 regarding new export discounts. 
We are issuing a sheet to show the same discounts and will make every effort 
to maintain the schedule. 

This nonmember competing manufacturer was an addressee in the 
association’s April 27, 1935, “round-robin” letter (exhibit 378) re- 
ferred to earlier, and on May 3, 1935, replied to the association as 
follows (exhibit 382) : 

In answer to your letter of April 27 relative to the Puerto Rican market, would 
advise that up to now we have not made any special concessions in that market 
and we have no intentions of so doing. However, we are now waiting on a 
communication from our representative down there to find out just what the 
market situation is. 

We can see no particular need of throwing the Puerto Rican market open to 
take care of a special situation, and as I understand it at the present time the 
biggest difficulty there is from a short line manufacturer making only certain 
sizes; and it does seem that it does not seem necessary to throw the entire 
market open in order to take care of such a limited situation. 

The Illinois Malleable Iron Co. of Chicago, Ill, a competing do- 
mestic nonmember manufacturer of pipe fittings, received price infor- 
mation from respondent association, as evidenced by the following 
exhibits contained in the record, with date and relevant quotation as 
follows: 

Exhibit 542, December 27, 1937: 

We will conform to these prices. 


Exhibit 541, June 28, 1938: 


We are changing our export prices to conform to Walworth’s export sheet 
38-X dated June 20. 


Exhibit 540, January 5, 1942: 
Assure you that we will abide by it. 


This manufacturer was involved in the Puerto Rican price con- 
troversy. The first letter on that subject was written by the asso- 
ciation’s secretary to their vice president, Mr, J. R. Steneck, on July 
2, 1934 (exhibit 406), and in its first and third paragraphs, reads as 
follows: 
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The contents of your letters of June 25 and June 26 were transmitted to 
the member who had filed the complaint regarding your activities in Mexico 
and while your assurance that there will be no deviation from the official schedule 
is satisfactory this manufacturer claims to have seen a letter bearing your sig- 
nature confirming the action of Mr. Hoffman in appointing this merchant as 
an exclusive distributor with an extra 5 percent discount. 

It will also be of interest to you to know that in commenting upon the activities 
of the General Machine & Foundry Co. of St. Louis, a member of the association 
writes as follows: 

“They are represented in Mexico by Martens who is so active in behalf of 
the Japanese manufacturers and who is in the employ of George W. Hoffman, 
that very versatile young man who appears to control in these markets the 
sale of Japanese fittings, Illinois Malleable and the International Malleable Iron 
Co. of Canada and the General Machine & Foundry Co. lines. Perhaps after 
all he he has the right idea and if he keeps on and gets everybody’s agency he 
will eliminate all competition and simply allocate the business.” 


This manufacturer replied to the association’s April 27, 1935, 
“round-robin” letter, on April 30, 1935, as follows (exhibit 391): 


Noting yours of the 27th instant, we of course do not know who the manu- 
facturer is who is on the virge of declaring Puerto Rico an open market. We 
think this is a fool thing to do and believe the solution of the trouble is either 
a strict maintenance of our present prices or a revision of our export prices 
to Puerto Rico wherein we meet General Foundry’s prices on the sizes and kinds 
of material that they make. 


On May 16, 1935, Mr. J. R. Steneck (of Illinois Malleable) wrote 
Mr. Harkins, in part, as follows (exhibit 366 A-B) : 


Acknowledging your telegram reading as follows: 

“ATLL MANUFACTURERS REPLIED PUERTO RICAN -LETTER AND 
WITHOUT EXCEPTION INSIST THAT THEY ARE MAINTAINING OFFL 
CIAL SCHEDULE OPINION DIVIDED AS TO ADVISABILITY OF MEETING 
GENERAL MACHINE AND FOUNDRY COMPETITION.” 

We are in receipt of orders from two dealers in Puerto Rico which have been 
sent to us for our approval, our representative there stating he has done the 
very best he could, the only concession he was able to secure was to have the 
customer accept the discounts stated on the basis of f. a. s. American port, quo- 
tations from St. Louis previously being c. i. f. San Juan, same discounts. 


The letter goes on to specify discounts on certain products covered 
by the two proposed orders. Mr. Harkins’ reply, dated May 17, 1935 
(exhibit 367), reads in its first and fourth paragraphs, as follows: 

If you accept the order to which you refer in your letter of the 16th instant, 
at the discounts quoted by General Machine & Foundry, we fear that the immedi- 
ate result will be an open market in Puerto Rico and the ultimate result the gen- 
eral breaking down of prices in every American thread market. 


I know that you were particularly opposed to the idea that Puerto Rico be 
made an open market, and cannot believe that you have changed your mind upon 


this subject. 
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The Puerto Rican price controversy, up to this point identified with 
the association’s “round-robin” letter of April 27, 1935, revolved 
around a dealer from St. Louis, Mo. There is in the record as exhibit 
538 A-B, a photostatic copy of a Dun and Bradstreet report, dated 
July 20, 1936, and containing the following information: 


General Malleable Fittings Co. 
Valley Steel Products Co., Inc. 


This outfit has been known to operate under the following list of names: 
General Malleable Fittings Co., Mississippi Valley Export Association, Superior 
Motor Products Co., Valley Steel Products Co., Mid-Valley Steel Co., National 
Fittings Co., Allegheny Tube & Steel Co., Western Pipe Fittings Co., ete. 

Their St. Louis office and warehouse is at 2700 South First Street, and 31 St. 
George Street. 

They now have a plant at Cairo, Il. 

This company is operated under a partnership arrangement, and the partners 
are Lester A. Cancer and George B. Fleischmann. 

Information in hand indicates that in July 1938 a chattel mortgage was given 
to the Well Machinery & Supply Co., Inc., on a machine in amount $1,502, and 
that during this past year several suits on account have been filed against the 
firm. 

On March 17 suit was filed by the Highway Motor Freight Lines for $1,656, and 
on May 24 suit was filed in the Circuit Court by the Slay Motor Service Co. for 
$984, and in June the records of the District Court showed an action for $9,075 
by Miles & Hxports Co. in damages for alleged breach of contract, and on July 
16, 1938, records of the District Court showed a suit to have been filed by the St. 
Louis & Southwestern Railway Company to recover alleged under-charges $1,915. 

Attached is circular issued by Valley Steel Products Co., 2700 South First 
Street, which is a part of the above group, and it will be noted that this circular 
is somewhat similar to the one issued by Fittings, Inc., of St. Louis, and that 
the cuts used are practically identical. 


The report, at exhibit 588 B, states that “Fittings, Inc.,” occupies 
12- by 12-foot space in a small warehouse on the outskirts of St. Louis, 
engaged in soliciting business from plumbing and heating contrac- 
tors. The report reads further: 


The officers and directors of Fittings, Inc., are Joseph I. Green, president ; Mor- 
ris Silvermintz, vice president; Fred T. Schmidt, secretary; Brian N. Casey, 
treasurer ; Dave Green, director ; Emil Green, director. _ 

The company was chartered November 27, 1937. 

Joseph Green is a native of St. Louis, of Russian descent, and is or was in the 
tailoring business. 

Morris Silvermintz is a native of St. Louis, of Russian parentage, and is a 
local insurance broker. 

Schmidt and Casey are natives of St. Louis and for the past 10 years were 
employed by Mid-Valley Steel Co.—Schmidt as bookkeeper, and Casey as 
salesman. 


Dave and Emil Green are brothers of Joseph Green and employed locally in 
St. Louis. 
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The general get-up of their circulars matches pretty closely descriptive matter, 
illustrations, etc., of circulars issued by the Valley Steel Products Co. and Gen- 
eral Malleable Fittings Co. group. 


A further description of this dealer appears in a letter by Mr. 
Harkins on July 10, 1936, to Mecke & Co., New York exporters 
(exhibit 537 A-B), in which the following further information is 


found: 


We have been conducting an investigation of the General Malleable Fittings 
Co. about whose competition Mr. Eggers has complained to you, and the in- 
formation which we have obtained is very interesting. 

This company, which is located in St. Louis, operates under a variety of titles, 
being variously known as the General Machine & Foundry Co., General Fittings 
Co., the Valley Steel Co., the Mid-Valley Steel Co., the Western Fittings Co., 
etc. They offer only a limited range of patterns and sizes, but of course they in- 
clude those items for which there is the greatest demand. Whether they actually 
manufacture all of the material which they offer is a question and it has been 
reported to us that they apparently buy distressed stocks and that at least im- 
portant percentage of the material which they furnish is second hand. 

Agents and customers with whom we have communicated advise that they have 
been doing a business of some importance particularly in Cuba, Mexico, and 
Puerto Rico, but that the purchasers of their product have been far from satis- 
fied with the quality and appearance of the fittings which they had received and 
it is not known that they have ever been able to secure a second order from any 
reputable merchant. 

The criticism of their “oalvanized”’ fittings has been particularly severe. Our 
galvanizing and that of all other reputable manufacturers is done by the appli- 
eation of hot zinc. The “galvanized” fittings offered by this St. Louis firm are 
apparently cadmium plated and those which we have seen are even poor examples 
of cadmium plating. 

No merchant who has been able to compare the fittings which this firm offers 
with ours would expect to obtain our product at the same price. Mr. Eggers 
has only to procure a sample of the General Malleable Fittings Co.’s product 
from one of the merchants from who he solicits business to convince himself that 
the foregoing statements are facts. 


Mr. Harkins invited this dealer to join the association, by letter 
dated July 2, 1934 (exhibit 531), reading as follows: 


The Pipe Fittings & Valve Export Association, an organization formed under 
the Webb Act, has successfully regulated the price of the various types of fittings 
which its members sell for a period of many years and has enabled all American 
manufacturers to sell abroad at a profit. Every American manufacturer of 
fittings is either a member of this association or subscribes to its price schedule 
and we are thus enabled to eliminate price from development of our overseas 
business. 

Recently an international agreement has been reached governing the sale of 
pipe fittings and manufacturers in all countries of the world, with the exception 
of Japan, are parties to this arrangement. 

The purpose of this letter is to invite you to become members of this organiza- 
tion or, if you are unwilling to assume the responsibilities of active membership, 


866412—51——69 


1044 FEDERAL TRADE COMMISSION DECISIONS 


III. Scope of Matters Investigated 45 Hs TS: 


to agree to maintain the schedule of prices, charges for export packing, conditions 
of delivery, and terms of payment to which our members are pledged. 

It has been noted that your representatives in Cuba and Mexico are offering 
your products at lower than association prices and we hope that you can be 
induced to stop this practice. 

Furthermore, it has been reported to us that your representative in Cuba is 
the Cortada Co., who are agents for the Japanese manufacturers and the repre- 
sentative of your firm in Mexico, Mr. Martens, also is a Japanese agent. 

It must be obvious to you that you cannot hope to build a permanent business 
upon such a foundation. There can be no permanent gain for you in permitting 
your line to be handled by men whose primary interest is in the product of an- 
other manufacturer who are using your company to fill in for quick deliveries 
while they are getting the Japanese line established. 

We think it equally obvious that no American manufacturer, with the standard 
of living to which American workmen are accustomed, can hope to compete upon 
a price basis with the Japanese and we ask you to consider whether you are 
willing to be a party to a plan which will, sooner or later, divert many thousands 
of dollars’ worth of business from American factories to those in Japan. 

After you have had an opportunity to study this matter from all angles we 
hope that we may have a frank and complete reply to this letter. 


In a letter to Mr. Keefe, of respondent Walworth International Co., 
on December 1, 1934 (exhibit 529), Mr. Harkins wrote that he could 
not secure a reply to his letters addressed to the General Fittings 
group. 

On March 2, 1935, Mr. Harkins wrote respondent Malleable Iron 
Fittings Co. (exhibit 532), as follows: 


An inyestigation discloses that the items which they do not manufacture them- 
selves are marked “M. I. Ff.” You may be unaware of this condition for we feel 
that you would not purposely permit them to use your products to help break the 
market. 


If you will be good enough to investigate this and advise, it will be appreciated. 


Malleable’s reply, dated March 4, 1935 (exhibit 533), reads as 
follows: 


Your letter of March 2 in concern to the activities of the General Machine 
and Foundry Co. of Cuba no less than startles us. I need not assure you as to 
our intentions in this concern, but we are even lacking a constructive idea which 
would help solve the mystery and indicate in some way what jobber of ours was 
interested in distributing goods to Cuba. Would you mind writing me if you 
have any ideas on the subject so that we can investigate immediately ? 


Ten days later, on March 14, 1935, Malleable wrote Harkins as fol- 
lows (exhibit 584) : 


With further reference to your letter of March 2 and our letter of March 4 
we believe that the source of supply of m. i. f. fittings being used by the enerel 
Machine & Foundry Co. of St. Louis has been eliminated. . 

We find that our western agent, Kuhns Bros. Co., were selling a legitimate 
jobber in St. Louis who in turn was selling these fittings to the General aching & 
Foundry Co. at a 5 percent profit. These fittings were being sold on the pub- 
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lished domestic sheet, and when the General Machine & Foundry Co. resold these 
fittings at a lower price they were taking a loss. This happened with several 
makes of fittings, as we know that the Grabler warehouse sold a similar jobber or 
else the same jobber a large volume of their fittings. This is a matter of several 
months ago, and to our knowledge the General Machine & Foundry Co. are re- 
ceiving none of our fittings, and if we can obtain any information that they are 
receiving them, we are perfectly willing to withdraw prices from those jobbers 
so feeding this price disturber. 


The association on March 16, 1935, issued, in a bulletin addressed to 
17 fittings manufacturers, the minutes of an association meeting held 
March 12, 1935, and reading (on this subject) as follows (exhibit 
5385 A-B) : 


The activities of the General Machine & Foundry Co. in American thread export 
markets was carefully studied, and an analysis made by one of the members 
present of a recent quotation, was submitted. It was decided, by unanimous vote, 
to make no alteration in our present price schedule, for the reasons that General 
Foundry’s line is not a complete one, and, furthermore, because of the fact that 
their prices upon certain items, particularly unions and nipples, are higher than 
the official one, so that whether their total quotation is lower than that made by a 
manufacturer adhering to association prices is a question of what items are in- 
volved. This is a matter which should be brought to the attention of all foreign 
representatives. Furthermore, an effort was made to prevent this competitor 
from securing those items which he does not manufacture, at a price which would 
enable him to profitably resell them, and all manufacturers are urged to prevent, 
so far as is possible, any of their products from reaching the General Machine & 
Foundry Co. at better than the current domestic filing. As the domestic price is 
approximately 5 percent higher than the export upon those items which this 
manufacturer would purchase, it is believed that a careful adherence to this 
rule will provide a sizable handicap to their activities. 


Mr. Harkins, on March 16, 1935, wrote respondent Malleable Co. 
as follows (on this subject) (exhibit 536) : 


Thank you for your letter of March 4, signed by Mr. T. F. Hammer, and your 
further communication of March 14, both with reference to the export activity 
of the General Machine & Foundry Co. g 

We appreciate the effort which you have made to eliminate this price-cutter as 
a source of worry, and probably the steps which you have taken will be satis- 
factory. 

Responding to an inquiry from the Union Malleable Manufacturing 
Co., dated May 20, 1935, Mr. Harkins, on May 22, 1935, wrote them as 


follows (exhibit 374) : 


The discounts quoted in this correspondent’s letter are entirely familiar to 
us. They represent the offering of the General Machine & Foundry Co. of 
St. Louis, and practically every member of our association has received a 
similar report. Probably you know as much about this competitor as anyone 
and it will not be hard to convince you that it would be a serious mistake to 
meet their competition. So far, the members of this association have refused 
to deviate from the official price schedule which is as per Walworth’s export 


sheet No. 27Z. 
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If we are correctly informed, the competition of the General Machine & 
Foundry Co. should be of only a temporary nature. The quality of their product 
has been criticized; they are slow in making delivery ; shipments are frequently 
a heterogeneous collection of material from many manufacturers ; and at present 
they are suffering from a strike, which should further complicate matters. 
We have, also, been told, upon what we believe to be good authority, that sales 
representatives working upon a commission basis have not yet been able to 
collect any commissions. You know how long they will succeed upon such a 


basis. 
On May 29, 1935, Mr. Harkins again wrote Union Malleable as 
follows (exhibit 376) : 


At a meeting of the association which was held in New York on May 23, the 
subject of General Machine & Foundry Co.’s competition in Cuba and Puerto 
Rico was again discussed, and it was the unanimous opinion of those present 
that nothing should be done to meet this competition at the present time. 

The representatives of various manufacturers have been asked to keep in 
close touch with the situation, and if it seems likely that the offers made by 
General Machine & Foundry Co. are taken seriously, some, action will, un- 
doubtedly, be recommended, and you will be promptly informed. 


The record discloses no further action by respondent association, 
indicating that the financial background of the St. Louis group as 
reported for the year 1936 in exhibit 538 A-B was not of a permanent 


. character. 
Mr. Eichler examined the Malleable Iron Fittings Co.’s letter of 
March 14, 1935 (exhibit 534 above quoted), and testified as follows: ” 


Q. Commission’s Exhibit 534, being a letter from Malleable Iron Fittings Co. 
to Mr. Harkins, the association’s secretary, dated March 14, 1935, I asked you 
to read the exhibit to refresh your memory. 

A. Well, I would not have any personal knowledge of this. This has got 
nothing to do with the export market. I do not know why it is addressed to 
Mr. Harkins as export. 

Q. Did you know anything about the General Machine and Foundry Co. of 
St. Louis? 

I have heard of them. 

Did they not sell in some of the American markets? 

Yes. 

Mexico and the Caribbean area? 

They sold temporarily in some of those places. 

. Did they maintain either the International or the Briggs price list? 

. No; they always sold at lower prices, and the buyer would receive a 
mixture of fittings. I do not believe they are a manufacturer; they may be 
now; they were not in those days. And they would maybe sell a fellow once 
or twice, but they would not sell him any more. 

Q. The exhibit just shown you, Commission’s Exhibit 534, would indicate 
that they possibly were procuring supplies of the Malleable Iron Fittings Co.’s 
fittings, does it not? 
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A. Yes; but I would not know anytlling about that. That would be entirely 
a matter of—if Malleable Iron Fittings want to sell them I do not know why 
they could not sell them. 

Q. And was the matter ever discussed in association meetings? 

A. Oh, they have been discussed in association meetings, but I do not recall 
this specific incident as having been discussed. 

Q. What was discussed in association meetings about the General Machine & 
Foundry Co. of St. Louis? 

A. Well, we felt that the American manufacturers had a reputation to live 
up to, and we were competing, do you understand, with Germans and Swedes 
and the rest of it, and the average American manufacturer supplies a pretty 
good grade of material. This particular material was not what you would 
call up to the American standard, and it was not helping the American reputation. 


EK. Records and Reports 


The record contains ample evidence that respondent association 
kept adequate records and minutes of its meetings and proceedings, 
and correspondence files reflecting its activities sufficient to disclose 
its method and plan of business and relations with other associations. 

Respondent association, however, failed to describe and disclose 
fully such methods and plan and such relations to the Federal Trade 


Commission. 
Mr. Eichler was questioned on this matter as follows: ® 


Q. The first issue of the Blue Book in 1933, the issue in 1935, the issue in 
1937, as well as the exhibits here representing the agreements which gave the 
respondents here the right to fix the price of Briggs thread in Central America, 
were never filed with the Commission, were they?. 

A. Ido not think so. We were in touch with the Commission and we felt they 
had a pretty good knowledge of what we were doing. As an actual fact, several 
times the Commission referred to individuals or companies who were thinking 
of establishing organizations under the Webb-Pomerene Act and apparently re- 
ferred them to us thinking that we were a pretty good sample of an organization 
operating under that law. We think it has meant many days of work for the 
American workman, and we think it has given this country some profit on this 
foreign business, which otherwise we would not have had. So we as an associa- 
tion are very hopeful that this law will not be changed, making it so strict or 
tying it up with red tape so that we cannot operate approximately as we did 
over these many years. And it has been very beneficial to American industry. 


He was later questioned again on the same subject, his testimony 


reading : ™ 

Q. A question was asked you as to whether the first issue of the Blue Book in 
1923 and 1935 and 1937, as well as the main Zurich agreement of February 17, 
1937, were filed with the Export Trade Office of the Commission, which appears at 
page 322 of the transcript, to which you replied, in part: 

“T do not think so.” 
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Can you make that answer more definite? 

A. Well, I would say that it had not been filed with them, according to the 
-best of my recollection. However, I did have conversations with Miss Love, 
who I believe visited me in New York, at least two, and maybe three tmes, and 
I explained to her in some detail how we were operating, and offered any infor- 
mation or other data; and I definitely received the impression from Miss Love 
that we were acting in accordance with the Webb-Pomerene Act and the desires 
of the Federal Trade Commission. 

I would call to your attention that in all the reports that we made to the 
Federal Trade Commission, starting in 1934, the statement was made: 

“This is a nonprofit organization, composed of a number of manufacturers of 
allied products, and supported for the most part by the industry as a whole, even 
those who are not members. Market studies are made; international agreements 
negotiated ; fair prices and terms agreed upon for the benefit of the entire indus- 
TLV 

That was in each report that we filed with the Federal Trade Commission. 

Q. For what period of time? 

A. Starting January 1, 1935, to 1943, inclusive. 


Iv. ADVANTAGES OF EXPORT ASSOCIATION 


Much of the evidence hereinabove examined disclosed successful de- 
velopment and retention of American export markets, as well as ef- 
fective combat of adverse German, Japanese, and sometimes, British 
competition. The two officers, Messrs. Eichler and Harkins, gave 
testimony of the benefits to the industry in general, and to respondent 
association in particular, of operations under the Webb-Pomerene 
law. Since their testimony makes reference to prices received for 
fittings products, attention is called again to exhibits 21 to 51, inclusive. 
These are principally discount sheets, to be used in conjunction with 
established catalogues listing the base prices. Among these exhibits 
are numbers 42 and 51, being respectively the Walworth Discount Lists 
27Z and 42X. These in turn are based (as indicated on their title 
pages) on Walworth catalogs 88 and 89 respectively. Reference was 
made to exhibit 85, the Flagg Co.’s “Export Catalog No. 59,” dated 
1938. ‘This is a basic price document similar to the aforementioned 
catalogs 88 and 89. ; 

Exhibits 22 to 31 refer to the Kelley & Jones list, which Mr. Eichler 
described as follows: ® 


A. The records will show that the Kelley & Jones Co. was a member of the as- 
sociation and then they were purchased by the Walworth Co. The Kelley & 
Jones Co, had their own printing plant, which the Walworth Co. now has. We 
were able through this ownership of this plant to get out new discount sheets 
very quickly—in a.matter of hours or days—whereas if we had sent it out, as 
most of the manufacturers had to do, to an outside printer, it might be a matter 
of weeks or more. The result was that it was the practice of the association to 


% Transeript 51. 


/ 
THE PIPE FITTINGS & VALVE EXPORT ASS’N, ET AL. 1049 


917 IV. Advantages of Export Association 


use the Kelley & Jones printing plant to print the export sheet which the as- 
sociation followed, and after the Walworth Co. purchased the Kelley & Jones 
Co., we continued to follow that practice. That is the official sheet of the Export 
Association. 


The record contains as exhibit No. 2 a chart showing annual export 
volume (in dollars) of association members for the years 1920 to 1945, 
inclusive. Excepting for a $400,000 annual average during the years 
1931, 1932, and 1933, the annual average is about $1,500,000 prior to 
1931 and nearer to $2,000,000 since 1934. The chart also contains 
break-up of dollar value of products exported during the years 1944 
and 1945, disclosing malleable iron fittings as representing for the 
respective years, 80 and 76 percent of such volume. 

Mr. Harkins testified that during his connection with the industry 
the export price was always higher than the domestic price, and on 
the benefits of organization, as follows: 


Q. And referring to the agreements made in 1933, 1935, 1937, with the Inter- 
national Malleable Tube Fittings Association, what can you say as to possible 
benefits or detriments of your relations under such agreements, benefits or detri- 
ments to the American industry? : 

A. Without such an agreement it would have been impossible for a manu- 
facturer to have competed in world markets in the face of European government 
subsidies and subsidized competition, so ol viously, if the association did nothing 
else, it preserved the markets for American manufacturers that would otherwise 
have been lost. 

Q. And you say that was a matter of specific benefit to the American manu- 
facturer members of the respondent association? 

A. It was a benefit to the American manufacturer members and of benefit to 
the American manufacturers in general, whether members or nonmembers. 

The nonmembers profited quite as much from this arrangement as the members 
did and if you want to look at it in a very cold dollars-and-cents basis they profited 
more than the members because they made no contribution to the expense of 
running the affair. 


Mr. Eichler testified that he could recall no period when the export 
price of fittings was lower than the domestic price, and gave the fol- 
lowing testimony about benefits of organization : ” 


Q. Could you summarize just succinctly the benefits that you think the respond- 
ents herein have enjoyed as a result of their association under the Webb- 
Pomerene Act. 

A. Well, I believe that it has accomplished two things: It has permitted us to 
increase our export business in these particular products and permitted us to 
sell them at a reasonably fair price. 

Now, there has been a lot of questioning here on this Blue Book, and the point 
there is that the Germans, from our standpoint over here did a pretty good job 
in lining up all these little European manufacturers and getting a little stabili- 
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Our costs in this country are fairly high, and while a lot of this material is 
produced on automatics, so that we can sell them at a profit on a reasonable price, 
if the foreign market got too sour—by that I mean if they all started eutting— 
then it would mean that the American manufacturers would have to withdraw 
from this export business. 

Now, it has been brought out here that our prices as-a rule have been higher 
on export than domestic. They have to be higher because the cost of doing 
business is more. There is a lot of detail in connection with export practice. 
You have to be careful with your packing list to see that they are put down very 
carefully. If you put down pounds instead of kilos, it is possible that the im- 
porter may be fined in the foreign import office more than the value of the 
merchandise. So that altogether I would say under this Webb-Pomerene Act 
and the way we have been operating under it, and it has been our sincere desire 
to operate under it as it is equipped to be operated, and we have no knowledge 
even at this date that we have operated contrary to this act—that we want to 
operate properly. If they change it and make too many regulations or do not 
permit us to negotiate with foreign countries in setting up world wide markets— 
and I mean markets outside the United States exclusively—it will act as a detri- 
ment to our getting the volume of export business that we are now enjoying. 

Q. To your knowledge has the export business of some of the members of 
the association increased during their membership in the association? 

A. It is my opinion that all the members have increased substantially. Ours 
have, and I am sure, very sure, of the others. 

Now in the case of the nonmembers, many of them will only go after export 
business when domestic business is quiet, and then they got all steamed up and 
they want to get it. Now, you do not get export business that way. Right this 
minute one of our men is calling on a jobber in Buenos Aires, another in Santiago 
in Chile, another in Sao Paulo, Brazil. You have got to go in and talk to them. 
You haye got to give them service. It is no different from the domestie business, 
except that you have these distances, the different languages, different monies, 
and a lot of extra work involved. But it certainly would be unfortunate if this 
country did not have the export business we now enjoy. Keepin mind that with 
this volume, as I have pointed out, during good times we export only 8 percent, 
during poor times we go to 16 percent, because we already have these connections. 


The investigational hearing was closed after opportunity was 
granted respondents to suggest inclusion of additional information. 


ConcLUSsION 
IN GENERAL 


The Pipe Fittings & Valve Export Association was organized on 
April 16, 1919, by seven manufacturers of pipe fittings and valves. 
The number of members has varied from 12 in 1920 and 1921 to 11 
in 1936 and 19387, and 7 during the years 1945, 1946, and 1947. The 
purpose of the association, as expressed in its articles of agreement, 
was to secure, in the export business of the members, the advantages 
of such cooperation as is permitted by the Webb law. The members 
have conducted their export businesses separately and the function of 
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the association has been to fix the prices, discounts, terms, and allow- 
ances for the sale of pipe fittings in export trade. 

There were, in the United States in 1920, between 15 and 20 pipe- 
fitting manufacturers, some of whom, by the time of the enactment 
of the Webb law in 1918, had established a market for their product 
in the Central American and Caribbean territory. One of the mem- 
bers, Stanley G. Flagg & Co., Inc., has made sales in Belgium, Holland, 
Egypt, France, and Portugal, and another, Walworth International 
Co., has always sold in England, Norway, Spain, and Turkey. 

The dollar volume of the exports of fittings of the members of the 
association for the years 1920 to 1945, inclusive, averaged $1,750,000 
for the first 11 years; then there was a decline to $500,000 for 1931, 
1932, and 1933; thereafter an average of $1,000,000 per annum until 
1941; and during the war this volume averaged about $2,500,000 per 
year. 

As noted hereafter, there are two types of fittings in use throughout 
the world, the American thread and the British thread. In March 
1939 the monthly world production of all types of fittings was esti- 
mated on a tonnage basis as follows: 


Tons 
NUE REGIE Sabet Soe ees 2S a ee SOR a eee 6, 500 
GLCEITIA Tier = tose tere bee ee ees eee is te See oe 3, 500 
Bree eee ee en ee ee eee 1, 000 
Va a Ta tee eens EE og Ee ee SE ee 1, 000 


Pipe fittings used throughout the world are adapted quite gen- 
erally to a uniform system of measurement. There is, however, a 
very vital distinction between two types of fittings in use: The 
Biiggs or American thread, and the Whitworth or British thread. 
The former is manufactured almost exclusively by United States 
manufacturers, except that since 1920 some German manufac- 
turers have made fittings cut with the Briggs thread. The Whit- 
worth or British thread is cut almost exclusively by all European 
manufacturers. However, three American firms—Crane, Flagg, and 
Walworth regularly, and Grabler Manufacturing Co. occasionally, 
have cut the British thread. The differences in these two kinds of 
fittings make interchangeability impossible. There are differences 
of pitch, thickness of thread and a structural difference involving 
different theories of mechanics. Also the Briggs fitting, as made in 
the United States, is equipped with a flat bead or collar, whereas the 
British fitting and also the Briggs fitting as made by German manufac- 
turers, uses a round bead or collar. A different type of tool is re- 
quired for installing these two types of fittings because of this 
difference. 
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The principal advantage of the Briggs fitting is that it may be in- 
stalled without caulking. Its tapered construction facilitates a tight 
physical union. On the other hand, the Whitworth fitting, designed 
for union on a parallel and untapered basis, always necessitates caulk- 
ing, which is a slow labor operation. The advantages of the Briggs 
thread over the Whitworth thread are such as to make it predomi- 
nantly preferable to the construction industry and artisans in the 
United States. In other words, there is practically no market in the 
United States for the Whitworth thread because of this long-estab- 
lished preference. In addition, these fittings have been subject to ad 
valorem duties of 20, 40, and 45 percent respectively, under the Tariff 
Acts of 1918, 1922, and 1930. 

The Whitworth fittings which are manufactured in this country 
are sold almost entirely in foreign markets. Due to custom and past 
usage and the preemption of markets, these fittings are generally pre- 
ferred in all foreign countries, except northern South America, Cen- 
tral America, and the Caribbean territory, which have, for a number 
of years, been dominated by American manufacturers. The evidence 
indicates that in excess of 90 percent of all fittings sold in the Latin- 
American territories mentioned’were American fittings. However, in 
other parts of the world besides Latin America, while there was some 
market for Briggs fittings, it was small as compared to that for Whit- 
worth fittings. In fact, in some instances the American manufactur- 
ers have been compelled to resort to the manufacture of the Whit- 
worth fitting in order to get into the market at all. Thus where the 
two types of fittings are in competition one with the other, the Whit- 
worth fittings have a very definite advantage from a marketing 
standpoint for the reasons indicated. 


I, AGREEMENT WITH FOREIGN PRODUCERS TO RESPECT EACH OTHER’S 
MARKETS 


In early December, 1933, the International Malleable Tube Fittings 
Association (Imatufia) was formed at Zurich, Switzerland. It was 
dominated by a group of 18 German fittings manufacturers known as 
the “Fittingsverband” and 16 British manufacturers, with both groups 
accepting the leadership of Dr. Buhrer, head of the internationally ~ 
known Swiss firm, Georg Fischer. The association herein, on Decem- 
ber 15, 1933, made an agreement with Imatufia to maintain an inter- 
national price list on British thread fittings in consideration of the 
Americans’ right exclusively to fix the price for the Briggs American 
thread fittings in the Central American and Caribbean markets, which 
included also Venezuela, Colombia, and Reru. This agreement ex- 
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pired March 31, 1941, although the association’s participation ended 
with passage of the Neutrality Act in 1940. The events leading up to 
this agreement follow. 

In the spring of 1933, at the depths of the world depression, Ger- 
man manufacturers, under their organization, the Fittingsverband 
(sometimes called Verband) had initiated a movement to stabilize 
prices of fittings all over the world. Information concerning this was 
received from German sources by Stanley G. Flagg, president of Stan- 
ley G. Flagg & Co., Inc., one of the members of the association. Mr. 
Flagg communicated this information to an official of Walworth In- 
ternational Co. The latter displayed a lively interest in competition 
between the Germans and Americans in South America and asked for 
further details. It appears that Crane, Ltd., of England, as well as 
the Germans, was then a disturbing factor in the South American mar- 
ket. Reference was made to Mr. Bennett, Crane’s representative in 
London, in connection with his practice of quoting prices in sterling 
exchange abroad, especially in South America. 

At this time three of the English fittings manufacturers were owned 
and controlled from America. Stanley G. Flagg & Co., a member 
of the association, owned an English subsidiary, eSinatoy G. Flagg, 
Ltd.”, although the subsidiary was later sold in 1936 to British inter- 
ests. Walworth Co., which was the parent of Walworth Interna- 
tional Co., a member of the association, owned an English subsidiary, 
“Walworth Co., Ltd.”, which, however, was later lkewise sold to 
British interests. The Crane Co. of Chicago was the parent of Crane 
Export Corp., a member of the association, and also owned Crane Co. 
Ltd. Mr. J. E. Bennett was associated with Crane, Ltd., of London. 
He later became the spokesman for the American group in their deal- 
ings with German and British manufacturers. Mr. Bennett was the 

only representative of the association at the Imatufia meetings. His 
authority was limited to representing the association in protection of 
the export markets for the Briggs fittings. Any agreements he signed 
required specific ratification by the association. Members referred 
to him as “spokesman for the American group” and one characterized 
him as “a good Britisher looking after the British interests.” 

Little progress was made toward an agreement during the spring 
and summer of 1933. The American manufacturers were involved 
in the NRA program, which resulted in a code, approved September 
13, 1933. However, this code did not cover export trade. 

In May 1933 the Fittingsverband sent an invitation to the manager 
of the Flagg Co., Ltd., in London, to attend an international confer- 
ence for the on of the world fittings market, to take place in 
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Zurich on December 11, 1933. This invitation suggested a program, 
a number of the articles of which called for discussion and agreements 
concerning prices and terms for the sale of pipe fittings in world mar- 
kets. Asa result, in late November, a meeting took place in London 
which was designated the British Empire Conference. Present were 
representatives of the one Swiss manufacturer, the Fittingsverband, 
British and Swedish manufacturers. An agreement was signed De- 
cember 11, 1933, fixing prices on both British and American thread 
fittings in Central and South America, and providing for payment 
in sterling or dollars, provided, “If an agreement can be made with 
the U. S. A. and Canadian manufacturers to export to these markets 
in British sterling currency then sales from all parties will be made 
in sterling.” 

On November 27, Mr. Bennett cabled the Crane Export Corp., with 
reference to the British Empire Agreement, suggesting concessions 
which. he believed would stabilize world competition. One of his 
suggestions dealt with China. The substance of this cable was com- 
municated to Messrs. Flagg, the then president of the association, 
and Kichler, who succeeded Flagg in 1934, Eichler considered the 
proposed British Conference Agreement as unfair to America and 
thought more concessions should be asked for from the British with 
reference to empire markets. 

A report was made of the London conference by Straussner, a rep- 
resentative of Flagg in London, designating himself, the Crane Co.’s 
representative, and the manager of Walworth, Ltd., as observers for 
the U.S. A. He stated that the Germans wanted the Americans to 
attend the Zurich meeting. Bennett communicated to the Zurich 
conference a proposal that the Europeans abandon the manufacture 
of Briggs American thread fittings. A representative of the confer- 
ence rejected this proposal as impossible, saying that the objective 
was to realize better prices with markets open to all, but that there 
was no wish to start competition in the Western Hemisphere and 
China. To this, the Flagg Co. replied: “If we withdraw demand — 
you discontinue Briggs thread, will all signatories sell Briggs fittings 
from American price lists and subject current American discounts?” 

The Verband accepted the American price list for Briggs thread 
in an agreement signed December 15, 1933, by Mr. Bennett and two 
German representatives. This agreement is referred to as “a new 
agreement” with the fittings industry of the United States of North 
America regarding Central and South America (excepting the Brit- 
ish colonies), as well as China and Manchuria, but releasing or can- 
celing the “London agreement.” Prices agreed upon in Central and 
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South America, China, and Manchuria were set out, as well as condi- 
tions of payment. On Briggs fitings, prices were to be quoted in 
American dollars, and prices on British fittings in South America, 
China, and Manchuria in either sterling or dollars. This agreement 
was to embrace “all signatories.” The statement was made “that all 
world prices now are fixed.” The Verband counterproposal was ac- 
cepted and it was assured of the “American Association’s | 
Cooperation.” 

On February 1, 1934, the association notified its members of the in- 
ternational agreement with reference to prices and terms on British 
thread, stating that these prices and terms “were the result of a num- 
ber of conferences in which English and all continental European 
manufacturers participated and to which your Association is pledged.” 
A list of the foreign countries in which this agreement was effective 
was furnished. Certain rules designed to prevent an undercutting of 
these prices by commission representatives were also set forth in this 
bulletin. 

The facts brought out in the formal investigation disclosed no evi- 
dence of any restraint on the domestic commerce of the United States 
resulting from this agreement. Neither, apparently, was export trade 
adversely affected thereby. American manufacturers, in addition to 
the Central and South American markets, had developed a trade with 
several European countries in the sale of the British thread fittings, 
» which was never relinquished. In addition to a pronounced mechani- 
cal difference between the two types of fittings, the British thread 
having no acceptance in the United States market, this nation’s tariff 
on imported pipe fittings, ranging from 20 to 45 percent ad valorem 
from 1913 to the present date, prevented the development of any im- 
ports of malleable-pipe fittings. The facts strongly indicate a strug- 
gle by the German group to establish itself in the Asiatic and South 
American markets and to dominate the European market. 

The investigation afforded consideration of 15 formal proceedings 
of Imatufia, from 1933 to 1939, as well as its price lists known as the 
1933 and the 1937 Blue Books. 

During the life of the agreement, no representative of the associa- 
tion or its members ever attended any Imatufia meeting and despite 
several solicitations they never made any financial contribution to the 
expense and penalty funds of Imatufia. There is much evidence in the 
minutes of the formal proceedings of Imatufia and in the Blue Books. 
of “Renunciation of Markets.” This was always formally recorded. 
The very first agreement of December 14, 1933, a day preceding the 
Americans’ affiliation, records renunciation of the French market by 
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Austrian, Czecho-Slovak, Swiss, English, and Italian manufacturers, 
and a 314 percent preferential for Austrian and Czecho-Slovak mak- 
ers in 11 European and African markets. Minutes of the managing 
board meeting of March 24, 1936, record the “Balkan Pact,” allotting to 
the Germans, Austrians, English, Swedes, and Czecho-Slovaks certain 
percentages in the Balkan area, the German proportion being 60 per- 
cent. The “main agreement,” effected at Zurich on February 17, 1937, 
lists nine supplemental market renunciations. The 1933 Blue Book 
records, on 12. separate pages, renunciation of markets in 10 European 
countries, Turkey, and Australia by manufacturers from Sweden, 
Italy, Austria, and Czechoslovakia. The 1937 Blue Book lists a 
Spanish maker’s renunciation of three European markets and together 
with a Jugo-Slav firm, the renunciation of nine South American 
markets. In none of these is there recorded any participation by the 
Americans. 

In but one instance was United States territory the subject of price 
action. The Philippines are an American thread market in which 
European manufacturers also sold some British thread fittings. The 
minutes of the third board meeting held in Berlin, April 26, 1938, dis- 
close action providing for the elimination of an interest charge on 
90-day sight drafts in sales of British thread fittings to the Philip- 
pines. The association’s officials were aware of this action, but ex- 
plained that they erroneously considered the Philippines an export 
market.©  . 

The whole course of dealing of the Imatufia appears to have been 
dominated by German expansionist tactics. Much of the correspond- 
ence, as well as formal minutes, concerns itself with problems presented 
by German currency manipulation with a half dozen types of marks; 
demands that the Americans relinquish tariff advantages in Cuba and 
the Philippines; attempts to circumvent a reciprocal trade agreement 
with Mexico; and efforts to induce traders to confine orders for small 
fittings to those of German manufacture, wherein the Germans enjoyed 
a low labor cost advantage. Throughout all this bickering, the asso- 
ciation members held their export markets and never surrendered or 
renounced a market. 

The record as a whole does not disclose any of the effects prohibited 
by the provisos of the Webb Act in connection with the agreement 
above discussed and therefore does not afford a basis for any recom- 
mendation to the association relative thereto. However, this deter- 
mination is provisional, and the Commission retains jurisdiction to 
take appropriate action should judicial authority with final jurisdic- 
tion hereafter hold that agreements of this character are illegal per se. 
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II. PROCURING AGREEMENT TO CEASE MANUFACTURE OF THE AMERICAN 
BRIGGS THREAD FITTING 


In the negotiations with Imatufia which resulted in the reservation 
to respondents of the exclusive right to fix prices of American thread 
fittings in Central America and the Caribbean countries, the Ameri- 
cans, at one stage, demanded that Europeans stop manufacture of 
American Briggs thread fittings. This was explained as being a 
“trading point,” which was abandoned in return for the Europeans’ 
concession to the American of the exclusive right to fix prices of Amer- 
ican thread in Central America and the Caribbean countries. 

The facts developed in the investigation disclose that the Germans 
throughout the entire period continued to cut an imitation of the 
American Briggs thread and as late as March 6, 1939, were struggling 
with a “bastard taper” version of it. The record contains no evidence 
of any agreement by any foreign manufacturer to discontinue manu- 
facture of the American Briggs thread fitting nor of any negotiations 
to prevent importation of such fittings into the United States. On the 
other hand, it does disclose that the foreign competitors did in fact 
continue to manufacture and sell, and that they presently do manu- 
facture and sell Briggs thread fittings in those foreign markets where 
such fittings are acceptable. 


Ill. PRICE FIXING—INSULAR POSSESSIONS 


The members, since formation of the association, have sold and 
shipped pipe fittings to Hawaii, Puerto Rico, the Virgin Islands, and 
the Philippines. This commerce was the subject of price fixing action 
by the association. The record of the investigation discloses formal 
action through association meetings, on at least eight occasions, dating 
from August 21, 1930, to August 14, 1936; and correspondence in not 
less than eight instances between November 2, 1934, and November 
11, 1938. 

The association’s officers explained such action as stemming from 
the fact that shipments to the possessions, in the requirement for 
overseas packing, customhouse code numbering, and billing procedure 
bear a close resemblance to export trade proper, and from the fact of 
some governmental sanction. The latter did in fact occur, not only in 
some correspondence with a government agency, but in the definite 
designation of the insular possessions as export markets in the code 
of the National Industrial Recovery Administration. 

The association’s officers became aware of the illegality of this prac- 
tice and discontinued it in 1938, and there is no evidence of its resump- 
tion since that time. : 
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The fixing of prices and terms on sales of pipe fittings to the insular 
possessions prior to 1938—Hawaii, Puerto Rico, and the Virgin 
Islands—contravenes the law as embodied in the Export Trade Act 
and provides the basis for a recommendation that the practice as to 
all territories and possessions of the United States be not reestablished. 


Iv. DEALINGS WITH NONMEMBER COMPETITORS 


The record discloses that respondent association pursued a policy 
of enlisting the cooperation of nonmembers in the maintenance of 
its export price schedules. There is no evidence of the association 
blacklisting or boycotting nonmembers. Membership in the associa- 
tion was not financially burdensome, and there is no evidence of 
refusal of, or discharge from, membership. In 1934, during the first 
year of the Imatufia relationship, the association’s secretary wrote its 
Imatufia delegate that six named nonmembers “pledged without excep- 
tion to maintain official schedules.” The record discloses no restrictive 
action against export agents either in connection with the Imatufia 
operations or respecting domestic export agents. The latter appear, 
from correspondence and testimony examined, to be operating ethi- 
cally on the commissions they receive as agents of foreign buyers, and 
expect no further reimbursement from American sellers. 

The president affirmed a policy of solicitation and denied “pres- 
sure, effort to force” or even “persuasion,” testifying that nonmembers 
were “free to act. and the majority of them did not follow the export 
association prices.” Nevertheless, a consideration of over 200 exhibits 
contained in the record, representing correspondence with 19 non- 
member competitors, and bulletins, strongly indicates a policy of pro- 
curing agreement and undertaking to maintain the association’s export 
price schedule. 

As evidence of this, there may be cited the following examples of 
association solicitations, and responses thereto: “Please advise if it 
is your intention to maintain the association’s export price schedule” ; 
“please advise that you will apply this schedule to all export trans- 
actions without exception.” Excerpts from replies read: “We indi- 
cate general sympathy but reserve freedom to meet competition” ; 
“olad to cooperate”; “will cooperate”; “will adhere to the recorded 
procedure”; “we will conform”; “we will be governed accordingly” ; 
“we intend to put those prices in effect at once.” On the other hand, : 
a number of nonmembers expressly refused to cooperate in maintain- 
ing the association’s export price schedule. 

One such solicitation read as follows: 


It will be appreciated if yoitwill also advise whether or not it is your intention 
to maintain the export price schedule which this association has adopted. 
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One addressee returned the original letter bearing the quotation, with 
the word “yes” typed opposite the quoted paragraph and his company’s 
signature appended to the foot of the page. This incident affords 
another illustration of the nature of the dealing between the associa- 
tion and nonmembers. 

In one instance, a manufacturer, having been reminded of a devia- 
tion from the association’s price schedule, repled : 

We are taking steps immediately to correct the condition you refer to in 
Puerto Rico and I am sure that you will not have any more complaints. 

Another reply acknowledging receipt of a price bulletin goes on 
to say: 

We have increased our prices in the amount of 10 percent. effective as of 
March 23, which will bring our schedule of prices exactly in line with others. 

The association’s reaction to a nonmember manufacturer’s coopera- 
tion was expressed as follows: 

We were greatly pleased to receive your letter of the 31st ultimo, and to learn 
from it that you intend to adhere, without exception, to the official price schedule 
upon British thread fittings which we sent to you under date of May 31. 

The price-cutting activity of an American export dealer who oper- 
ated under eight trade names was the subject of an association meeting 
at which no action was taken, the minutes reading: 

It was the unanimous opinion of those present that nothing should be done 

to meet this competition at the present time. 
The president explained the association’s concern over this dealer 
as part of its effort to maintain the high quality standards of Ameri- 
can pipe fittings since this dealer’s substandard products were injurious 
to the reputation of American fittings in the export markets. 

While the maintenance of an established market for the pipe fittings 
handled by the association may be accepted as a legitimate and proper 
objective, it does not follow that this purpose may be expanded and 
applied to the marketing of the commodities of nonmembers. Agree- 
ments by an association whereby prices are fixed on exportations of 
the pipe fittings of nonmembers do not fall within the immunities of 
the Export Trade Act because those immunities are granted only upon 
the condition precedent that the beneficiary qualify as a member of an 
association organized and operating under the statute. The agree- 
ment of a nonmember to fix or adhere to the prices of an association 
must be held to be of doubtful validity as applied to such nonmember 
and the association should not, even if it could, put itself in the posi- 
tion of being a participant in an illegal contract. 

Upon the facts disclosed, therefore, it is concluded that sufficient 
basis exists to warrant the commission making a recommendation that 
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the association hereafter refrain from entering into agreements or 
arrangements with nonmembers to fix or maintain market prices on 
commodities exported by either. 


V. FAILURE TO FILE INFORMATION 


The association maintained files containing minutes of meetings, 
correspondence, and records of transactions with the International 
Malleable Tube Fittings Association. It failed, however, to file with 
the Commission copies of the Imatufia agreement and the editions of 
the “Blue Book” prices of that organization which it maintained. 

The statute provides for the filing of such information as the Com- 
mission may require as to the association’s organization, business, 
conduct, practices, management, and relation to other associations, 
corporations, partnerships, and individuals. Pursuant thereto, the 
Commission annually supplied respondent association with blank 
forms to facilitate submission of the foregoing information, one ques- 
tion specifically calling for a statement of “relations with other asso- 
ciations, corporations, and individuals.” While the Commission did 
acquire knowledge of the Imatufia agreements some time subsequent 
to their execution, the association did not disclose their existence or 
file copies thereof with the Commission. 

It is concluded, therefore, that there was a neglect on the part of 
the association in failing to file the information called for by the 
Commission and that the association should be required to file season- 
ably in the future all information required by the statute and requested 
by the Commission acting pursuant thereto. 


RECOMMENDATIONS FOR THE READJUSTMENT OF THE BUSINESS OF THE 
Prem Firrines & Vatvn Exrorr AssoctatTion 


To: The Pipe Fittings & Valve Export Association, an export trade 
association, its officers, and members: 

The Federal Trade Commission, having had reason to believe that 
the Pipe Fittings & Valve Export Association, an association engaged 
in export trade (as “association” and “export trade” are defined in the 
act of Congress known as the Export Trade Act, approved April 10, 
1918), and certain of its agreements and acts were in restraint of trade 
within the United States or in restraint of export trade of domestic 
competitors of said association or that they substantially lessened 
competition within the United States and otherwise restrained trade 
therein, summoned said association, its officers, and members, to appear 
before it on the 24th day of June 1946, as provided by section 5 of said 
Export Trade Act. Said association having duly appeared before the 
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Commission pursuant to such summons, and a formal investigation 
into the alleged violations of law having been made, in the course of 
which testimony and evidence was taken and incorporated into the 
record, and the Commission having examined the record and made a 
report thereon, and concluded therefrom that certain agreements made 
and acts done by such association may have been in violation of law. 

Now, therefore, pursuant to the provisions of said Export Trade 
Act and by virtue of the authority conferred upon it by said act, the 
Federal Trade Commission hereby makes to said the Pipe Fittings & 
Valve Export Association, its officers and members, the following 
recommendations for the readjustment of said association’s business: 

1. That the Pipe Fittings & Valve Export Association in the future 
refrain from entering into any understanding or agreement with 
American manufacturers of pipe fittings who are not regularly 
admitted and recognized members of said association, whereby said 
manufacturers agreed to sell only at agreed and noncompetitive 
prices and terms, or to refrain from competing in export trade 
in pipe fittings. . 

2. That the Pipe Fittings & Valve Export Association refrain in the 
future from fixing prices, terms, or discounts upon or trading in any 
manner in pipe fittings marketed in Hawaii, Puerto Rico, and the Vir- 
gin Islands, or any other territory or possession of the United States. 

3. That the Pipe Fittings & Valve Export Association in the future 
seasonably file with the Commission all information required by the 
Export Trade Act to be filed annually, and furnish all information 
and documentary evidence requested or required by the Commission, 
pursuant to said act, whether called for by report forms, by question- 
naires or communications, by personal visitation or otherwise. 

It is ordered by the Commission that the Pipe Fittings & Valve Ex- 
port Association file with the Commission within 30 days hereof a 
report stating whether it has elected to comply with the above recom- 
mendations, and if so, the manner in which it has so complied. 
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DECISIONS OF THE COURTS 


IN CASES INSTITUTED AGAINST OR BY THE COMMISSION 


AETNA PORTLAND CEMENT CO. ET AL., NO. 8360; THE 
CEMENT INSTITUTE ET AL., NO. 8361; BLAINE S. SMITH 
ET AL., NO. 8410; ET AL. v. FEDERAL TRADE COMMIS- 
SION + 


Nos. 8360, 8361, 8410, Etc.—F. T. C. Docket 3167 


(Circuit Court of Appeals, Seventh Circuit. July 27, 1948) 


Final decree (following opinion and decision of the Supreme Court in Federal 
Trade Commission v. Cement Institute et al., April 26, 1948, 333 U. S. 683, 
which reversed decision of the instant court) affirming and enforcing, pur- 
suant to the Supreme Court mandate in the matter, the cease and desist 
order of the Commission in The Cement Institute et al., Docket 3167, July 17, 
1943, 37 F. T. C. 87, which required respondent Institute, its officers, etc., 
and the various corporate respondents, and their respective officers, ete., 
to cease and desist from continuing in or carrying out any planned com- 
mon course of action, etc., incident to the use of their multiple basing point 
delivered price system, with its resulting identical price quotations or prices; 
and from discriminating in price between or among their respective cus- 
tomers, incident to the use of such multiple basing point delivered price 
system; as there in detail set out, and as incorporated in the affirming and 
enforcing decree below. 


Before Masor and Kerner, Circuit Judges. 


Finat Decrer ComMaANDING OBEDIENCE TO FreperaAL Trape Commits- 
ston’s Orprer To CrasE AND DESIST 


The petitioners in the above designated cases having filed in this 
court their petitions to review and set aside an order to cease and 
desist entered against them by the Federal Trade Commission on 
July 17, 1948, and the court having on September 20, 1946, set aside 


1The petitioners in the cases concerned, and their respective numbers follow: Aetna 
Portland Cement Co. et al., No. 8360; the Cement Institute et al, No. 8361; Blaine S. 
Smith et al., No. 8410; Calaveras Cement Co. et al, No. 8372; Marquette Cement 
Manufacturing Co., No. 8371; Huron Portland Cement Co., No. 8373; Superior Portland 
Cement, Inc., No. 8386; Northwestern Portland Cement Co., No. 8389; Riverside Cement 
Co., a corporation, No. 8393; Universal Atlas Cement Co., No. 8399; California Portland 
Cement Co., No. 8402; Monolith Portland Cement Co. et al., No. 8409. 
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said order to cease and desist 2? and the Supreme Court of the United 
States having on March 10, 1947, granted a writ of certiorari re- 
moving these cases to the Supreme Court and the Supreme Court 
having on April 26, 1948, announced its opinion in said cases and 
having in said opinion reversed the decision of this court and sus- 
tained the Commission’s order to cease and desist, and the Supreme 
Court having on June 9, 1948, remanded the cases to this court with 
directions to enforce the order of the Federal Trade Commission 3 

Now, therefore, Jt is hereby ordered, adjudged, and decreed, That 
the order to cease and desist herein entered against petitioners by the 
Federal Trade Commission on July 17, 1943, be, and it is hereby 
affirmed, and that each and all of petitioners in the above designated 
cases are hereby commanded to comply with and to obey the said order 
to cease and desist, the terms and text of which are set forth below, 
as follows: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
testimony and other evidence in support of and in opposition to the 
allegations of said complaint taken before an examiner of the Com- 
mission theretofore duly designated by it, report of the trial examiner 
and exceptions thereto, various motions and appeals, briefs in support 
of the complaint and in opposition thereto, and oral arguments of 
counsel, and the Commission having made its findings as to the facts 
and its conclusion that said respondents have violated the provisions 
of the Federal Trade Commission Act and of subsection (a) of section 
2 of an act of Congress entitled “An act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914 (the Clayton Act), as amended by an act 
approved June 19, 1936 (the Robinson-Patman Act) ; 

It is ordered, That respondent the Cement Institute, an unincor- 
porated association, its officers, trustees, agents, representatives, and 
employees, and the corporate respondents Aetna Portland Cement Co., 
Alpha Portland Cement Co., Arkansas Portland Cement Co., Ash 
Grove Lime & Portland Cement Co., Beaver Portland Cement Co., 
the Bessemer Limestone & Cement Co., Calaveras Cement Co., Cali- 
fornia Portland Cement Co., Colorado Portland Cement Co., Consoli- 
dated Cement Corp., Coplay Cement Manufacturing Co., Cumberland 
Portland Cement Co., Dewey Portland Cement Co., Diamond Port- 
land Cement Co., Edison Cement Corp., the Federal Portland Cement 
Co., Inc., Florida Portland Cement Co., Georgia Cement & Products 
Co., Giant Portland Cement Co., the Glens Falls Portland Cement Co., 
Great Lakes Portland Cement Corp., Green Bag Cement Co. of Penn- 


2 Aetna Portland Cement Co. et al. v. Federal Trade Commission, 157 F. (2d) 533; 48 
PET Color: 
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sylvania, Green Bag Cement Co. of West Virginia, Hawkeye Portland 
Cement Co., Hercules Cement Corp., Hermitage Portland Cement Co., 
Huron Portland Cement Co., Idaho Portland Cement Co., Lone Star 
Cement Corp. (the corporation named in the complaint as Interna- 
tional Cement Corp.), Keystone Portland Cement Co., Kosmos Port- 
land Cement Co., Lawrence Portland Cement Co., Lehigh Portland 
Cement Co., Marquette Cement Manufacturing Co., Medusa Portland 
Cement Co., Missouri Portland Cement Co., the Monarch Cement Co., 
Monolith Portland Cement Co., Monolith Portland Midwest Co., Na- 
tional Cement Co., Nazareth Cement Co., Nebraska Cement Co., North 
American Cement Corp., Northwestern Portland Cement Co., North- 
western States Portland Cement Co., Oklahoma Portland Cement 
Co., Oregon Portland Cement Co., Pacific Portland Cement Co., Peer- 
less Cement Corp., Pennsylvania-Dixie Cement Corp., Petoskey Port- 
land Cement Co., Pittsburgh Plate Glass Co., Portland Cement Co. of 
Utah, Riverside Cement Co., Santa Cruz Portland Cement Co., Signal 
Mountain Portland Cement Co., Southern States Portland Cement 
Co., Southwestern Portland Cement Co., Spokane Portland Cement 
Co., Standard Portland Cement Co., Superior Cement Corp., Superior 
Portland Cement, Inc., Three Forks Portland Cement Co., Trinity 
Portland Cement Co., Union Portland Cement Co., Universal Atlas 
Cement Co., Valley Forge Cement Co., Volunteer Portland Cement 
Co., Vulcanite Portland Cement Co., Wabash Portland Cement Co., 
West Penn Cement Co., the Whitehall Cement Manufacturing Co., 
Wolverine Portland Cement Co., and Yosemite Portland Cement 
Corp., their respective officers, agents, representatives, and employees, - 
in or in connection with the offering for sale, sale, and distribution of 
portland cement in interstate commerce, do forthwith cease and desist 
from entering into, continuing, cooperating in, or carrying out any 
planned common course of action, understanding, agreement, combi- 
nation, or conspiracy between and among any two or more of said 
respondents, or between any one or more of said respondents and 
others not parties hereto, to do or perform any of the following things: 

1. Quoting or selling cement at prices calculated or determined pur- 
suant to or in accordance with the multiple basing-point delivered- 
price system; or quoting or selling cement pursuant to or in accord- 
ance with any other plan or system which results in identical price 
quotations or prices for cement at points of quotation or sale or to par- 
ticular purchasers by respondents using such plan or system, or which 
prevents purchasers from finding any advantage in price in dealing 
with one or more of the respondents against any of the other re- 
spondents. 

2. In connection with or in aid or support of any plan, system, acts, 
or practices prohibited in paragraph 1 above. 
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(a) Refusing or declining to quote or sell cement at the location of 
the producing mill at a price effective at such location. 

(6) Refusing or declining, when quoting or selling cement at a 
price effective at the location of the producing mill, to allow purchasers 
to provide transportation by any means, at any cost, or to any place 
they may desire. 

(c) Quoting or selling cement at f. o. b. mill prices calculated by de- 
ducting actual common-carrier transportation charges from delivered- 
price quotations or delivered prices which are equivalent to the sum of 
the base price at, plus common-carrier transportation charges from, 
any point other than the actual shipping point. 

(d) Quoting or selling cement ostensibly at f. 0. b. mill prices, 
but which prices, plus common-carrier transportation charges to pur- 
chasers’ destinations, are systematically equivalent to identical deliv- 
ered costs to such purchasers from differently located mills. 

(e) Quoting or selling cement at delivered prices calculated as or 
systematically equivalent to the sum of the base price in effect at, plus 
common-carrier transportation charges from, any point other than the 
actual shipping point. 

(7) Quoting or selling cement at delivered prices which systemati- 
-eally include a common-carrier transportation factor greater or less 
than the actual cost of such common-carrier transportation from the 
point of shipment to destination. 

(g) Quoting or selling cement at delivered prices which systemati- 
cally include a freight factor representing transportation by a com- 
mon carrier having higher rates than the means of transportation ac- 
tually employed. 

(h) Quoting or selling cement at destination-cost figures accom- 
panied by a requirement that for invoicing purposes the f. o. b. mill 
price shall be determined by making specified deductions from said 
destination cost figures. 

(i) Quoting or selling cement to any instrumentality of the Fed- 
eral Government in a manner or upon terms which deprive the Govern- 
ment of all or any part of the benefits of land-grant. or other special 
common-carrier rates to which it may be lawfully entitled. 

(j) Collecting, compiling, circulating, or exchanging information 
concerning common-carrier transportation charges for cement used or 
to be used as a factor in the price of cement, or using, directly or indi- 
rectly, any such information so compiled or received as a factor in the 
price of cement. 

(k) Controlling or attempting to control the destination or use of 
cement after the acquisition of title thereto by the purchaser. 

(7) Determining upon any basis for the selection or classification of 
customers, or using any basis so determined for selecting or classify- 
ing customers. 


a, 


THE CEMENT INSTITUTE ET AL. Vv. FEDERAL TRADE COMMISSION 1067 


(m) Determining upon the projects or types of projects for which, 
or the purchasers or classes of purchasers to whom, sales of cement 
will or will not be made directly by respondents. 

(n) Collecting, compiling and circulating, or exchanging statis- 
tical data which reveal the individual production, stocks, sales, or 
shipments of cement of any corporate respondent to other corporate 
respondents. 

(0) Maintaining any form of espionage for the purpose of deter- 
mining whether or not their customers purchase or deal in imported 
cement ; or discontinuing or threatening to discontinue sales of cement 
to customers because they purchase or deal in imported cement. 

(p) Determining upon any discounts, package charges or refunds 
thereon, or other terms or conditions of sale, or using any discounts, 
package charges or refunds thereon, or other terms or conditions of 
sale so determined. 

3. Discriminating in price between or among their respective cus- 
tomers by systematically charging and accepting mill net prices which 
differ by the amounts necessary to produce delivered costs to pur- 
chasers identical with delivered costs available to such purchasers 
through purchases from other respondents. 

4. Using any means substantially similar to those specifically set 
out in this order with the purpose or effect of accomplishing any of 
the things prohibited by this order. 

It is further ordered, That, for the reasons set out in the findings 


as to the facts in this proceeding, the case growing out of the com- 


plaint herein be, and the same hereby is, closed as to respondent Cas- 
talia Portland Cement Co. without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume trial thereof in accordance with its regular procedure. 

It is further ordered, That respondents shall, within 60 days after 
the service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 

And it is hereby further ordered, adjudged, and decreed, That each 
and all of the petitioners herein shall have a period of 60 days from 
and after the date of this decree within which to file with the Federal 
Trade Commission their report in writing setting forth in detail as 
provided by said order the manner and form in which they have com- 
plied with said order to cease and desist. 

And it is hereby further ordered, adjudged, and, decreed, That this 
Court retain and it does hereby retain, jurisdiction of this proceeding 
to the extent necessary to compel obedience to said order to cease and 
desist but without prejudice to the right of the Federal Trade Com- 
mission to initiate such contempt proceedings or other proceedings: 
for that purpose as may be warranted by law. 
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GENERAL FOODS CORP. v. FEDERAL TRADE 
COMMISSION - 


No. 9646—F. T. C. Docket 4320 
(Circuit Court of Appeals, Seventh Circuit. July 27, 1948) 


Order dismissing, for want of jurisdiction, on motion of counsel for respondent, 
petition for review of an order of the Commission dated June 1, 1948, which, 
reciting the public interest involved in the matter, and its action pursuant 
to rule XXVI of its Rules of Practice, and subsections (a) and (b) of 
section 6 of the Federal Trade Commission Act, required petitioner (1) to 
file with the Commission a “special report showing in detail the manner 
and form of compliance by Diamond Crystal Salt Co. and Colonial Salt Co., 
prior to their dissolution, with the Commission’s modified order to cease 
and desist issued on August 10, 1943 [37 F. T. C. 339] and showing in detail 
the practices” of petitioner, General Foods Corp., since said dissolution, in- 
sofar as related to those practices proscribed by the Commission’s said 
modified order; (2) to furnish a statement of its relation to said companies 
prior to their dissolution, and certain current information as to corporate 
officers, ete.; (3) to furnish information with respect to such dissolution 
and absorption or merger; and (4) to furnish “copies of all price lists, price 
changes, price announcements, terms and conditions of sale and books or 
compilations of freight rates” used in calculating delivered prices which 
have been employed in the sale and distribution of salt from and after 
January 1, 1944, by the three corporations. 


Mr, Edward R. Adams and Mr. William Simon, of Chicago, Il., and 
Mr. Lester EF. Waterbery, of New York City, for petitioner. 

Mr. W. T. Kelley, General Counsel, Mr. Walter B. Wooden, Asso- 
ciate General Counsel, and Mr. Joseph S. Wright, Assistant General 
Counsel, Federal Trade Commission, for respondent. 

Before Masor and Kerner, Circuit Judges. 


On motion of counsel for the respondent it is ordered and adjudged 
by this Court that the above-entitled petition for review of an order 
entered by the Federal Trade Commission on June 1, 1948, be, and the 
same is hereby, dismissed for want of jurisdiction. 


Notr.—The salient facts appear to be as follows: 

The modified order of the Commission dated August 10, 1943, above referred 
to, including among the respondents therein joined, the Diamond Crystal Salt 
Co., and the Colonial Salt Co., was issued in accordance with the decree of the 
instant court, entered on April 20, 1943, following its decision in Salt Producers 
Association et al. vy. Federal Trade Comnvission, 134 F. (2d) 354 [386 F. T. C. 
1110, 8S. & D. 542], and in which said court modified in certain particulars and 
affirmed in others the original order of the Commission of November 10, 1941, 
34 F. T. C. 388. 

Said modified order required respondent association and the various other 
respondents therein joined to cease and desist from entering into, ete., “any 
planned common course of action,” ete., “to fix or maintain the price of salt or 
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curtail, restrict, or regulate the production or sale thereof, and from doing any of 
the acts set out pursuant to any such plan or agreed common course of action,” 
including the establishment or maintenance of uniform prices, adherence to filed 
or published prices, continuance of delivered price zones, etc., as in said order in 
detail set out.* 

Thereafter, on September 2, 1947, the Commission issued an order directed to 
respondent association and certain other respondents, including the Colonial Salt 
Co. and the Diamond Crystal Salt Co., which recited that the Commission had 
given further consideration to the reports of compliance with the order to cease 
and desist, filed under date of August 2 and August 3, 1948, in accordance with 
the court’s said decree, and that it was of the opinion that the public interest 
required that there be filed on behalf of the respondents named, ‘‘an additional 
and supplementary report showing the manner and form of compliance with the 
modified order to cease and desist entered by the Commission on August 10, 1943,” 
and with the decree of the court above referred to, entered on April 20, 1948. 

Citing rule XXVI of the Commission’s Rules of Practice and the authority 
granted in subsections (a) and (b) of sec. 6 of the Federal Trade Commission 
Act, said order required said respondents to submit as a part of such supple- 
mental reports, as respects the producer respondents named, prices, terms, 
and conditions of sale, together with books and compilations of freight rates 
used in calculating delivered prices, price lists and price announcements dis- 
tributed, published or employed in marketing salt from and after January 1, 
1944, and required respondent association to submit a statement of its present 
organization and objectives ‘‘together with a detailed description of all activi- 
ties and services supplied to or conducted by said association for or on behalf 
of its members from January 1, 1944, to date.” 

Time for compliance with said order, originally fixed at 30 days, was extended, 
by order dated September 22, 1947, to November 1, 1947. 

On October 30, 1947, the attorney of record for Diamond Crystal Salt Co., 
addressed a letter to the Commission advising it that the corporate existence 
of said company had ceased on December 31, 1946, and on November 1, 1947, 
attorney of record for the Colonial Salt Co. advised the Commission that said 
company was no longer engaged in the salt business. 

On February 27, 1948, the Commission issued notices of default to respondent 
association and to nineteen respondent salt companies (including the Colonial 
Salt Co. and the Diamond Crystal Salt Co.) which, setting forth the failure 
of said various respondents to file the supplementary reports requested, and 
ealling attention to the penalty provisions of section 10 of the Federal Trade 
Commission Act for failure to file any annual or special report called for, advised 
the addressee that it was accordingly in default in having failed to file a report 
“eontaining the information required by the Commission’s order dated Septem- 
ber 22, 1947, on or before November 1, 1947, or at any time thereafter.” 

On March 29, 1948, the general counsel for the Colonial Salt Co. wrote the 
Commission notifying it that said company was dissolved on September 30, 
1945, after having previously sold to petitioner, General Food Corp., all its assets. 

On April 16, 1948, the Commission—having received from the respondent 
association and certain other respondents, motions which recited the filing of 
reports, supplemental or otherwise, in compliance with the order of September 2, 
1947, and which moved that the Commission enter its order finding that the 
particular respondent had complied, and that the Commission vacate the order 
of default—entered orders vacating the aforesaid notices of default as to 
respondent association and eight other respondent corporations. 


1 Said modified order is set forth below at p. 1073. 
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On April 18, 1948, the Attorney General instituted proceedings against two 
of the corporations still in default, namely, the Morton Salt Co. and the Inter- 
national Salt Co., in the District Court for the Northern District of Illinois, 
asking the court to issue mandatory injunctions compelling the production of 
the reports, and to assess forfeitures under section 10 of the act. See, for 
decision of the court dated August 19, 1948, denying relief sought, United States. 
v. Morton Salt Oo. et al., 80 F. Supp. 419, reported infra, at p. 1075 (affirmed May 
20, 1949, 174 F. (2d) 703). 3} 

On June 1, 1948, the Commission, having reason to believe that petitioner 
General Foods Corp. “was carrying on the practices in commerce of its former 
subsidiary and of the Colonial Salt Co., including membership in Salt Producers. 
Association,” entered its order of June 1, 1948, particularly at issue herein, 
again based upon sections 6 (a) and 6 (b) and rule XXVI of its Rules of 
Practice, requiring petitioner to file a special report as to its relations with the 
two defunct corporations prior to dissolution, the details of acquisition and 
dissolution, a statement in detail of the practices of petitioner and of the two 
corporations prior to dissolution as they relate to the matter involved in the 
modified order to cease and desist of August 10, 1943; and to submit price lists, 
freight-rate books, and term and conditions of sale as a part of the report.” 

On June 21, 1948 (which preceded the 30-day expiration date of July 2, 1948, 
fixed in said order), petitioner filed with the court its petition seeking original 
review of said order of June 1, 1948, and simultaneously filed with the Com- 
mission a letter, dated June 18, 1948, which complied in part with the order in 
that it contained a purported statement of the relation of petitioner with the 
two defunct corporations and details of their dissolution, but which refused 
directly to supply information in detail as to practices relating to the order 
to cease and desist (the second unnumbered paragraph of the order) or to supply 
the required price lists and freight-rate books (par. 3 thereof). 

On June 24, 1948, the petitioner filed a motion for an interim stay of the 
investigation before the Commission and the Commission filed its motion to 
dismiss the petition for review. 

The petition for review set forth, among other things, that it was filed with 
the court in accordance with section 5 (d) of the act, which provides that the 
Cireuit Court of Appeals shall have exclusive jurisdiction to enforce, set aside, 
and modify the orders of the Commission; that it was filed pursuant to the 
provisions of section 10 of the Administrative Procedure Act providing for judi- 
cial review of administrative orders; and that it was filed in accordance with 
the reservation of jurisdiction contained in the court’s decree of April 20, 1943. 
The petition challenged said order of June 1, 1948, on 10 grounds, including 
the assertion that the petitioner had never been a party to the proceedings in 
docket 4320; that the Commission had no power to modify or alter the final 
decree of the court, above referred to; and that the Commission might not, 
in a section 5 proceeding enter an order, the only authority for which could be 
found in sections 6 (a) and 6 (b) of the act. Setting forth its fear that un- 
less proceedings were stayed, the Commission would give petitioner notice of 
default under section 10, and cause the Attorney General to institute against 
petitioner a $100 a day penalty action under said section, the petition included 
in the relief sought a prayer that the court grant such a stay should the Com- 
mission fail to agree to postpone further action pending the review by the 
eourt. : 

The motion to dismiss said petition for want of jurisdiction was grounded 
on the contentions that there was no provision of statute providing for original 


2 Said order is set forth in full, infra, at p. 1071. 
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review by the court of such an order; that section 10 of the Administrative 
Procedure Act grants no power to the court to review orders of the Commission 
not provided specifically in other statutes; that the terms of the final decree 
do not vest the court with jurisdiction to review the order in question ;. and that 
petitioner has an adequate remedy at law in a court of competent jurisdiction 
for review of said order. 

On or about July 7, the Commission filed with the court its “suggestions in 
opposition to petitioner’s motion to stay” such investigational order of the 
Commission, in which, among other things, it reasserted grounds advanced on 
behalf of its motion to dismiss the petition for review for lack of jurisdiction, 
as applicable to the court’s jurisdiction to entertain the proceeding requesting a 
stay of the order, asserting that under section 10 of the Administrative Pro- 
cedure Act the court also has no jurisdiction to enter an interim stay. 

On July 27, 1948, as above set out, the court dismissed the petition in ques- 
tion for want of jurisdiction. 

On July 30, the Commission issued its notice of default to said General Foods 
Corp., in which, reciting said company’s refusal in the aforesaid letter of June 
18, 1948, to comply with certain parts of the Commission’s order of June 1, 1948, 
and its failure to file the special report containing the information required by 
the second unnumbered paragraph and by paragraph 3 within 30 days after 
the date of service of said order, or at any time thereafter, and setting forth 
provisions of section 10 of the act for failure to file such a report, etc., and the 
£100 penalty there provided, for such failure, for each and every day thereof, 
it notified said corporation that it was accordingly in default. 

On August 19, 1948, in United States vy. Morton Salt Co. et al., as hereinabove 
noted, the District Court for the Northern District of Illinois denied plaintift’s 
motion for summary judgment for a mandatory injunction commanding de- 
fendants to file the reports requested by the Commission’s order of September 
2, 1947, and for a judgment against the defendants in the amount of $100 a day 
for each day from and after April 1, 1948; and allowed defendants’ motions for 
summary judgment that they were not liable for said penalty; and dismissed 
the complaint because the court was without jurisdiction to entertain the same. 

On September 8, 1948—following the mailing to the Commission by General 
Foods Corp. of a special report dated August 30, 1948, which supplemented 
its letter of June 18, 1948, by furnishing information in compliance with the 
second unnumbered paragraph and the paragraph numbered 3 of the Com- 
mission’s order entered on June 1, 1948, and said company’s motion requesting 
that the Commission vacate its notice of default entered July 30, 1948—the 
Commission, reciting that said General Foods Corp. on September 1, 1948, had 
filed with the Commission a report purporting to comply with said order of 
June 1, 1948, entered its order vacating and setting aside said notice of default. 

The modified order of August 10, 1943, in Salt Producers Association et al., 
follows: 


Sar PropucERS ASSOCIATION ET AL.—D, 43820. OrpreR or AuGusT 10, 1943 


This proceeding coming on for further hearing before the Federal Trade 
Commission, and it appearing that on November 10, 1941, the Commission made 
its findings as to the facts herein and concluded therefrom that respondents had 
violated the provisions of the Federal Trade Commission Act, and issued and 
subsequently served upon them its order to cease and desist; and it further ap- 
pearing that respondents on January 9, 1942, filed in the United States Circuit 
Court of Appeals for the Seventh Circuit petition to review and set aside the 
Commission’s order, and that on March 8, 1943, the said court rendered its opin- 
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jon and on April 20, 1943, issued its decree modifying the aforesaid order of 
the Commission in certain particulars and affirming the order in other particulars: 

Now, therefore, pursuant to the provisions of subsection (i) of section 5 of 
the Federal Trade Commission Act, the Commission issues this its modified order 
to cease and desist in conformity with said decree: 

It is ordered, That the respondents, Salt Producers Association, a corporation ; 
Avery Salt Co., a corporation ; Barton Salt Co., a corporation ; the Carey Salt Co., 
a corporation; Cayuga Rock Salt Co., a corporation ; Colonial Salt Co., a corpo- 
ration; Detroit Rock Salt Co., a corporation ; Diamond Crystal Salt Co., Ine., a 
corporation; International Salt Co., a corporation; Jefferson Island Salt Co., 
Ine., a corporation; Hardy Salt Co., a corporation; Morton Salt Co., a corpora- 
tion; Myles Salt Co., Ltd., a corporation ; Mulkey Salt Co., a corporation; Ohio 
Salt Co., a corporation; Ruggles & Rademaker Salt Co., a corporation ; Saginaw 
Salt Products Co., a corporation; Union Salt Co., a corporation; Watkins Salt 
Co., a corporation; Worcester Salt Co., a corporation ; American Salt Corp., a 
corporation; their officers, servants, agents, and employees, and Stevenson, 
Jordan & Harrison, Inc., Charles R. Stevenson and D. M. Metzger, respectively, 
president and treasurer of said Stevenson, Jordan & Harrison, Inc., and their 
agents, servants, and employees, or any two or more of said respondents, with or 
without the cooperation of others not parties hereto, in connection with the 
offering for sale, sale, and distribution of salt in commerce, aS commerce is 
defined in the Federal Trade Commission Act, do forthwith cease and desist 
from entering into, continuing, or carrying out, or directing, instigating, or 
cooperating in, any planned common course of action, mutual agreement, combi- 
nation, or conspiracy, to fix or maintain the prices of salt or curtail, restrict, or 
regulate the production or sale thereof, and from doing any of the following acts 
or things pursuant to any such planned or agreed common course of action: 

1. Establishing or maintaining uniform prices for salt, or uniform terms and 
conditions in the sale thereof, or in any manner agreeing upon, fixing, or main- 
taining any prices, including terms and conditions of sale, at which salt is to 
be sold. 

2. Adhering, or promising to adhere, to filed or published prices or terms and 
conditions of sale for salt pending the filing of changes therein with the Salt 
Producers Association, or with any other agency, or with each other. 

3. Continuing the delivered price zones heretofore used for making quotations 
and sales of salt, or establishing or maintaining any delivered price zones which 
are similar to those heretofore used in that their use would result as heretofore 
in making the delivered prices of the respective corporations identical despite 
their different costs of delivery. 

4. Exchanging, directly or through the Salt Producers Association, or any 
other agency or clearinghouse, price lists, invoices, and other records of sale 
showing the quantity, current prices, and terms and conditions of sale allowed 
by said corporations to dealers and distributors: Provided, however, That 
nothing herein shall prevent said association from collecting and disseminating 
to the respective manufacturers figures showing the total volume of sales of 
salt without disclosing the sales volume of individual producers, for the purpose 
or with the effect of restraining competition in the offering for sale, or sale, 
of salt. 

5. Exchanging, directly or through the medium of Salt Producers Association, 
OF any other agency, the names of distributors or dealers who receive special 
discounts; for the purpose or with the effect of restraining competition in the 
offering for sale, or sale, of salt. 

6. Curtailing, restricting, or regulating the quantity of salt to be produced and 
sold by said corporations by any method or means during any given period of 
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time for the purpose or with the effect of restr aining competition in the offering 
for sale, or.sale, of salt. _ k 

7. Doing, or causing to be done, any of the things forbidden by this order 
through the medium of said Stevenson, Jordan & Harrison, Inc., Charles R. 
Stevenson or D. M. Metzger, or any other corporation, firm, or individual. 

It is further ordered, That Stevenson, Jordan & Harrison, Ine., and Charles R. 
Stevenson, and D. M. Metzger as officers thereof, and their agents, servants, 
and employees, do forthwith cease and desist from doing or performing any of 
the things forbidden by this order, or aiding, assisting, or cooperating in 
the performance thereof. 

It is further ordered, That nothing in this order is to be construed as prohibiting 
the respondents from entering into such contracts or agreements relating to the 
maintenance of resale prices as are not prohibited by the provisions of an act 
entitled “An act to protect trade and commerce against unlawful restraints and 
monopolies,” approved July 2, 1890 (the Sherman Act), as amended. 

It is further ordered, That for the reasons appearing in the findings as to the 
facts the complaint herein be, and hereby is, dismissed as to the following 
respondents: T. M. Harrison, C. H. Ferris, N. M. Perris, E. G. Ackerman, A. H. 
Dyer, R. BH. Case, F. L. Sweetser, W. R. Guthrie, A. P. Nonweiler, S. M. Huson, 
R. R. Bliss, L. B. Platt, and Howard Marvin. 


The order of June 1, 1948, requiring special report from General 
Foods Corp., follows: 


Salt Producers Association et al. D. 4320. Order of June 1, 1948 
* ORDER REQUIRING SPECIAL REPORT FROM GENERAL FOODS CORP. 


This matter coming on for consideration by the Commission on its own motion, 
and it appearing that the Commission on August 10, 1943, issued a modified 
order, a copy of which is attached hereto and made a part hereof, requiring 
Diamond Crystal Salt Co., a corporation, Colonial Salt Co., a corporation, and 
others, to cease and desist from engaging in certain practices in connection with 
the offering for sale, sale and distribution of salt, and the Commission being 
advised that Diamond Crystal Salt Co. and Colonial Salt Co. have been dissolved 
as corporations and have been absorbed by or merged with General Foods Corp., 
a corporation engaged in the offering for sale, sale and distribution of salt in 
commerce as “commerce” is defined in the Federal Trade Commission Act, and 
that prior to such dissolution and absorption or merger with the said Diamond 
Crystal Salt Co. and Colonial Salt Co. were wholly owned subsidiaries of General 
Foods Corp., and it further appearing that it is in the public interest to investi- 
gate the manner and form of compliance with the said modified order to cease 
and, desist issued on August 10, 1948, and in aid of such investigation, to require 
General Foods Corp. to file a special report as to its organization, business, con- 
duct, practices, management, and relation to the other corporations insofar as 
they are related to the practices proscribed by the Commission’s said modified 
order, and acting pursuant to rule X XVI of the Commission’s Rules of Practice 
(12 Fed. Reg. 5997, 6002), and pursuant to subsections (a) and (b) of section 
6 of the Federal Trade Commission Act (38 Stat. 721; 15 U. S. C. A. See. 46), 

It is ordered, That General Foods Corp., within 30 days after service upon it 
of this order, file with the Commission a special report showing in detail the 
manner and form of compliance by Diamond Crystal Salt Co. and Colonial Salt 
Co., prior to their dissolution, with the Commission’s modified order to cease 
and desist issued on August 10, 1943, and showing in detail the practices of 
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‘General Foods Corp. since the dissolution of Diamond Crystal Salt Co. and 
Colonial Salt Co. insofar as those practices are related to the practices proscribed 
py the Commission’s said modified order ; 

It is further ordered, That as part of the said special report, General Foods 
Corp. furnish the following information : 

1. A statement of the relation of General Foods Corp. to Diamond Crystal Salt 
Go. and Colonial Salt Co. prior to the dissolution of the two last named corpora- 
tions, including a statement of the percentage of the capital stock of every class 
owned by General Foods Corp. in each of the two corporations prior to their 
dissolution and the date or dates of acquisition thereof, the names and addresses 
of the corporate officers and members of the board of directors of each of the two 
dissolved corporations at the time of their dissolution, and the names and 
addresses of the corporate officers and members of the board of directors of Gen- 
eral Foods Corp., both at the time of such dissolution and at the present time. 

2. A brief statement of the facts relating to the dissolution of Diamond Crystal 
Salt Co. and Colonial Salt Co. and their absorption by or merger with General 
Foods Corp., showing the dates of dissolution and absorption or merger, together 
with copies of all minutes of meetings of the boards of directors of General Foods 
Corp., of Diamond Crystal Salt Co., and of Colonial Salt Co., in which such 
dissolution, absorption, or merger was discussed, considered, or acted upon. 

3. Copies of all price lists, price changes, price announcements, terms and 
conditions of sale and books or compilations of freight rates used in calculating 
delivered priees which have been employed in the sale and distribution of salt 
from and after January 1, 1944, by Diamond Crystal Salt Co., Colonial Salt Co., 
and General Foods Corp. 


CANUTE CO. v. FEDERAL TRADE COMMISSION 
No. 9890—F. T. C. 5234 
(Circuit Court of Appeals, Seventh Cireuit. Aug. 12, 1948) 


Ordered, upon joint motion of the parties, in connection with petition to set 
aside cease and desist order of the Commission in Docket 5234, March 31, 
1947, 48 F. T. C. 370—requiring respondent corporation to desist from 
representing through use of the word “water” in its trade name “Canute 
Water” for its hair dyeing preparation, and use of the words “pure” and 
“colorless and crystal clear” in newspapers and other advertising thereof, 
that its said silver nitrate hair dye was water and clear, colorless and 
pure—that the case be remanded to the Commission solely to enable it to 
set aside its findings as to the facts, conclusion and said order and to 
dismiss finally the complaint herein. om 


Mr. Frederic Sammond and Mr. Richard W. Bardwell, Jr. (Miller, 
Mack & Fairchild, of counsel) of Milwaukee, Wis., and Mr. Walter H. 
Moses (Moses, Bachrach & Kennedy, of counsel) of Chicago, Il. 
for petitioners. 

Mr. W. 7. Kelley, General Counsel, and Ar. Walter W. Wooden 
and Mr. James W. Cassedy, Assistant General Counsels, for Federal 
Trade Coramission. 

Before Wituiam M. Sprarxs and J. Earu Magsor, Circuit Judges. 
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Orver RemMAnpING Case 


Upon motion of the Federal Trade Commission, respondent, joined 
in by the Canute Co., a corporation, petitioner, (1) it is ordered that 
the respondent’s motion to be permitted to withdraw from the con- 
sideration of this court (a) motion to remand this case to the Federal 
Trade Commission for the purpose of enabling the Commission to 
enter modified findings as to the facts and conclusion, and a modified 
order to cease and desist, and (6) petitioner’s answer thereto with 
supporting brief, is hereby granted, and (2) it is further ordered that 
this case 1s remanded to the Federal Trade Commission for the sole 
purpose of enabling the Commission to set aside its findings as to the 
facts, conclusion, and order to cease and desist entered March 31, 1947, 
and to dismiss the complaint herein. 


Norre.—Said complaint was accordingly dismissed on September 1, 1948, 45 
ePIC. TL. 


UNITED STATES v. MORTON SALT CO. 
UNITED STATES v. INTERNATIONAL SALT CO? 
Nos. 48 C-698, 48 C-699—F. T. C. Docket 4319 
(United. States District Court, N. D. Tlinois, E. D., Aug. 19, 1948) 


FepERAL TRADE COMMISSION ACT—-EXNFORCEMENT PROVISIONS AND PROCEDURE— 
CEASE AND DESIST ORDERS—WHERE MopiIrreD PURSUANT TO CoURT DECREE— 
SuPPLEMENTAL COMPLIANCE REPORTS—WHETHER AUTHORIZED BY GENERAL In- 
VESTIGATORY PROVISIONS OF SECTION 6 OF THE ACT 

Statutes authorizing Federal Trade Commission to compile information 
and require corporations to file annual and special reports and providing 
penalty for failure to file such reports can be invoked only in support of 
general economic surveys, and Commission could not under such authority 
compel corporations to file supplemental reports showing manner and form 
of compliance with previous cease and desist order of Commission as modi- 
fied pursuant to decree of Circuit Court of Appeals or recover penalty for 
failure to file such reports. 


APPELLATE PROCEDURE AND PROCEEDINGS—ENFORCEMENT PROVISIONS AND PRO- 
CEDURE—CEASE AND Dersist OrpERS—WHERE MopiriepD PURSUANT TO Court 
DECREE—H)NFORCEMENT 

Circuit Court of Appeals to which cease and desist order of Federal Trade 
Commission was taken for review had exclusive jurisdiction of enforcement 
proceedings thereunder, and to enforce such order as modified pursuant to 
decree of court, contempt proceedings or proceeding to recover penalty ‘Dro: 
vided by statute for violation of cease and desist order could be maintained 


in circuit court of appeals. 


Pes 80 F. Supp. 419. See also decision in General Foods Corporation Vv. Federal Trade Com- 
mission, supra, at p. 1068, and, for modified Commission order involved (originally reported 
in 37 F. T. C. 339), p. 1071. For affirming decision of Court of Appeals, see infra, p. 1125. 
For reversing decision of Supreme Court on Feb. 6, 1950, see 338 U. 8. 682. 
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APPELLATE PROCEDURE AND PROCEEDINGS—HNFORCEMENT PROVISIONS AND PROCED- 
URE-——CEASE AND DESIST ORDERS— WHERE MopiFiep PURSUANT TO CouRT DECREE— 
SUPPLEMENTAL COMPLIANCE REPoRTS—IF COMPLIANCE REPORTS HERETOFORE 
RECEIVED WITHOUT OBJECTION 


Where reports filed by corporations pursuant to decree of Circuit Court of 
Appeals showing compliance with cease and desist order were received by 
Federal Trade Commission without objection, Commission had no jurisdic- 
tion thereafter to require corporations to file supplemental reports showing 
manner in which cease and desist order was being observed. 


AppPELLATE PROCEDURE AND PROCEEDINGS—EINFORCEMENT PROVISIONS AND PROCED- 
URE—CEASE AND DESIST ORDERS—W HERE MODIFIED PURSUANT TO Court DrcREE— 
Ir ENFORCEMENT JURISDICTION RESERVED BY COURT, BUT VIOLATION SUSPECTED 
By COMMISSION 


Where Circuit Court of Appeals in its decree modifying and affirming as 
modified a cease and desist order of Federal Trade Commission reserves 
jurisdiction to enforce compliance with order, Commission may nevertheless 
thereafter investigate any violations which it has reason to believe 
def[420Jfendant corporations are committing and may file a new complaint 
against such corporations, or contempt or penalty proceedings may be insti- 
tuted in circuit court of appeals. 


FEDERAL TRADE COMMISSION ACT—HNFORCEMENT PROVISIONS AND PROCEDURE— 
CEASE AND DESIST ORDERS—WHERE MODIFIED PURSUANT TO CouRT DECREE—SUP- 
PLFMENTAL COMPLIANCE REPORTS—WHETHER AUTHORIZED BY GENERAL INVESTI- 
GATORY PROVISIONS OF SECTION 6 OF THE ACT AND INJUNOTIVE OR PENALTY 
PROCEEDINGS AVAILABLE IN SUPPORT OF 


Action would not lie for a mandatory injunction commanding corpora- 
tions to file with Federal Trade Commission supplemental reports showing 
compliance with previous cease and desist order of Commission as modified 
pursuant to decree of Circuit Court of Appeals or for recovery of forfeitures 
for failure to file such reports pursuant to order of Commission, since Com- 
mission had no authority under statute to require such reports. 


In proceedings against defendant salt companies to enforce an order 
of the Commission requiring defendants (and other corporations) to 
file special reports and to recover forfeitures for failure to comply, 
and on motions for summary judgments, plaintiff’s motions denied, 
and defendants’ allowed and complaint dismissed. 


Mr. Otto J. Keruer, Jr., of Chicago, Il., for plaintiff. 

McBride & Bauer, of Chicago, Il., for Morton Salt Co. 

Mr. Charles H. G. Kimball and Asheraft & Ashcraft, all of Chicago, 
Ill., for International Salt Co. 

Suuuivan, District Judge. 


These actions are before the Court upon complaint filed by the 
United States which seek the enforcement of an order of the Federal 
Trade Commission dated September 2, 1947, requiring the defendants, 
and other corporations named in that order, to file special reports 
with the Federal Trade Commission within 80 days from the date 
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of service. The complaint also seeks judgment against defendants 
for forfeiture in the sum of $100 per day for each day from and after 
April 1, 1948, that defendants have failed to file with the Federal 
Trade Commission the reports required by the order of September 2, 
1947, 

Each defendant has answered and filed a motion for summary 
judgment. The Government also has filed its motion for summary 
judgment. All parties are agreed that there is no genuine issue as 
to any material fact involved in the case. 

Since the issues of law raised by the pleadings in the two actions 
are identical, the Court is considering both cases as one. 

The suits grow out of the order of the Federal Trade Commission 
dated September 2, 1947, requiring these two defendants among others 
to file special reports with the Commission,/the order reciting that 
it was issued in the public interest pursuant to the authority granted 
the Commission by subsections (a) and (b) of section 6 of the Federal 
Trade Commission Act, and pursuant to rule XXVI of the Commis- 
sion’s Rules promulgated under subsection (g) of section 6, claimed 
to implement the authority granted the Commission by subsection 6 
(b) “To require, by general or special orders, corporations engaged 
in commerce * * * to file with the Commission in such form as 
the Commission may prescribe annual or special, or both annual and 
special, reports or answers in writing to specific questions, furnishing 
to the Commission such information as it may require as to the or- 
ganization, business, conduct, practices, management, and relation to 
other corporations, partnerships, and individuals of the respective 
‘corporations filing such reports or answers in writing.” The default 
order of February 27, 1948, charging that defendants had failed to 
comply with the order of September 2, 1947, then followed. 

[421] Jurisdiction is founded on section 9 of the act which vests this 
Court with jurisdiction to command corporations to comply with any 
order of the Commission made pursuant to the act, and on section 
10 which vests this Court with jurisdiction of suits of the United 
States for the recovery of forfeitures if corporations fail to file re- 
quired reports within the time fixed by the Commission for filing the 
same. 

Defendants in their answers have ‘set out certain matters relating 
to a prior proceeding against them by the Commission under section 
5 of the act, and it is agreed by both sides that the facts therein are 
as follows: 

The Commission on September 18, 1940, issued its complaint under 
section 5 of the act charging defendants, and others, with engaging 
in an unlawful conspiracy to fix prices on, and to control the produc- 
tion of salt in connection with the sale and distribution of that com- 
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modity in interstate commerce. Answers were filed by the defendants 
therein admitting the alleged conspiracy. On November 10, 1941, the 
Commission issued its order to cease and desist, requiring the defend- 
ants to discontinue the conspiracy alleged in the complaint and ad- 
mitted in the answers. A petition for.review of the Commission’s 
order was filed by the defendants in the Circuit Court of Appeals for 
the Seventh Circuit, which court rendered its opinion on March 8, 
1943, reported as Salt Producers Association v. Federal Trade Com- 
mission [134 F. (2d) 354; 36 F. T. C. 1110, 3 S. & D. 542]. On April 
20, 1945, the Circuit Court of Appeals entered its decree modifying 
the Commission’s order in certain respects, affirming it as modified 
and directing compliance therewith. On August 10, 1943, the Com- 
mission issued its modified order to cease and desist, as required by 
section 5 (i) of the act, incorporating the changes directed by the 
Circuit Court of Appeals, and caused the same to be served on all of 
the defendants. In August 19438, the respondents named in the de- 
cree of the Circuit Court of Appeals filed reports with the Commission 
showing:the manner and form in which they were complying with 
the court’s decree. 

On September 2, 1947, the Commission alleges that it believed it was 
in the public interest to make a further investigation of the manner 
and form of compliance, and in aid of that investigation, pursuant 
to sections 6 (a) and 6 (b) of the act in aid of enforcement proceedings 
in docket No. 4320 under section 5 of the act and pursuant to the Com- 
mission’s Rule X XVI, issued its order requiring the defendants and 
others to file special compliance reports with the Commission within. 
30 days from the date of service, which was had on September 4, 194°. 
Later the Commission by letter order extended the time until Novem- 
ber 1, 1947. The Government urges that the reports were not filed and 
that separate notices of default, as it insists 1s provided for in section 
10 of the act, as a prerequisite to subjecting defendants to the $100-a- 
day forfeiture for failure to file, were issued by the Commission on 
February 27, 1948, and served on each defendant on March 1, 1948. 
The Commission alleges that the 30 days specified in section 10 and in 
the notices expired on April 1, 1948, and insists that defendants’ fail- 
ure to file the required reports continued, and that each defendant 
notified the Commission in writing that it would not comply with the 
order, and therefore these suits were filed to compel them to do so and 
to obtain judgment in favor of the United States for $100 per day from 
each for each day they are in default. 

Tn their answers the defendants set out that pursuant to the require-- 
ments of the final decree of the United States Circuit Court of Appeals 
for the Seventh Circuit, defendants filed their reports of compliance 
with the Federal Trade Commission, and that the Commission received 
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said reports without making any objection thereto. That the order of 
September 2, 1947, does not require them to file an annual or special 
report within the meaning of section 10 of said act. That the pro- 
cedure sought to be pursued by the Federal Trade Commission is not 
reflected or set forth in any rule of said Federal Trade Commission, 
and has not been published in the Federal Register, as required by 
section 3 of the Administrative Procedure Act, and that pursuant 
to the order of September 2, [422] 1947, each defendant has filed an 


_additional compliance report, by stating that it is complying in the 


same manner set out in its original compliance report. 

The Commission insists that the present suits in this court have 
nothing whatsoever to do with the prior proceeding under section 5 
of the act, except insofar as the Commission’s authority to investigate 
compliance with the decree and modified order to cease and desist have 
been questioned. The Commission insists that these suits are not for 
the purpose of enforcing compliance with the decree of the Circuit 
Court of Appeals or the Commission’s modified order to cease and 
desist, nor have the defendants been charged with a violation of that 
decree or modified order. That the Commission is only seeking by an 
investigatory process authorized by law, to obtain the facts as to the 
manner and form in which defendants have complied with that decree 
and modified order. 

Defendants urge that there is no published rule or statement of 
procedure of the Commission which specifies, outlines, or even refers 
to the use of sections 6 (a) and 6 (b) or section 10 of the Federal 
Trade Commission Act in aid of decrees entered under section 5 of 
the act, nor is there any reference in the Commission’s Rules and State- 
ments of Procedure to the procedure followed in the present proceed- 
ings. The former proceedings referred to as docket No. 4320 when 
the matter was before the Federal Trade Commission, and as case 
No. 7909 when it was in the Circuit Court of Appeals, were brought by 
the Federal Trade Commission under section 5 of the Federal Trade 
Commission Act, and when the matter was on appeal before the Cir- 
cuit Court of Appeals, that court, in its decree, reserved “jurisdiction 
of this cause to enter such further orders herein from time to time 
as may become necessary effectively to enforce compliance in every 
respect with this decree and to prevent evasion thereof. * * *” 

Section 5 of the Federal Trade Commission Act itself provides for 
enforcement proceedings with respect to decrees entered thereunder, 
and subsection (1) thereof reads: 

(1) Any person, partnership, or corporation who violates an order of the 
Commission to cease and desist after it has become final, and while such order is 
in effect, shall forfeit and pay to the United States a civil penalty of not more 
than $5,000 for each violation, which shall accrue to the United States and may 
be recovered in a civil action brought by the United States. 
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A careful reading of the legislative history of the act shows that 
section 6 is only to be invoked in support of general economic surveys: 
and not in aid of enforcement proceedings under a section 5 decree. 
The section 10 penalty provisions, on which the present proceeding 
is based, can be invoked only in connection with general economic 
survey proceedings under section 6, and not in connection with enforce- 
ment proceedings under section 5. 

Where an appeal has been taken to the Circuit Court of Appeals, as 
was done in docket No. 4320, section 5 gives to the Circuit Court of 
Appeals sole jurisdiction of enforcement proceedings thereunder, and 
that court in order to enforce compliance with its decree specifically 
reserved jurisdiction of the cause, subject only to the Commission’s 
right to pursue contempt proceedings in the Circuit Court of Appeals, 
or to collect the civil penalty provided by section 5 (1). 

The Commission’s order of September 2, 1947, here involved, re- 
quired these defendants to “file additional reports showing in detail 
the manner and form in which it has been and is now complying with 
said modified order to cease and desist.” On October 31, 1947, these 
defendants advised the Commission in writing that they were comply- 
ing in the same manner as set forth in their original compliance reports 
filed in 1943, to which original reports no objection had ever been made 
by the Commission. The September 2, 1947, order also required the 
defendants, as a part of their additional reports, to submit a com- 
plete statement “of the prices, terms, and conditions of sale of salt, 
together with books or compilations of freight rates used in calculating 
delivered prices, price lists, and price announcements distributed, pub- 
lished, or employed in marketing salt from and after January 1, 1944.” 

[423] Sections 6 (a) and 6 (b) provide for economic reports. Sec- 
tion 6 (a) provides: 

That the Commission shall also have power— 

(a)To gather and compile information concerning, and to investigate from 
time to time the organization, business, conduct, practices, and management of 
any corporation engaged in commerce, excepting banks and common carriers 
subject to the act to regulate commerce, and its relations to other corporations 
and to individuals, associations, and partnerships. 

a (b) To require, by general or special orders, corporations engaged in com- 
merce, excepting banks, and common carriers subject to the act to regulate com- 
merce, or any class of them, or any of them, respectively, to file with the com- 
mission in such form as the commission may prescribe annual or special, or both 
annual and special, reports or answers in writing to specific questions, furnish- 
ing to the commission such information as it may require as to the organization, 
business, conduct, practices, management, and relation to other corporations, 
partnerships, and individuals of the respective corporations filing such reports 
or answers in writing. Such reports and answers shall be made under oath, or 
otherwise, as the commission may prescribe, and shall be filed with the commis- 


sion within such reasonable period as the commission may prescribe, unless ad- 
ditional time be granted in any case by the commission. 
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A reading of the legislative history of sections 6 (a) and 6 (b) con- 
vinces me that these sections are designed for the purpose of compelling 
corporations to make annual reports, and giving the Commission 
authority within its discretion to require special reports when it 
deemed that advisable, but is not related in any way to the enforce- 
ment of the law. The Federal Trade Commission Act, section 10, pro- 
vides that corporations shall be subject to the forfeiture of $100 a day 
only for failure to file annual reports and special reports when required 
by the Commission, in conformity with section 6, but has no relation 
to the jurisdiction conferred by section 5. At least two courts have in 
effect specifically denied the existence of any relationship between 
section 5 and section 6 of the act. Federal Trade Commission v. Mil- 
ler’s National Federation, 47 F. (2d) 428 [14 F. T. C. 712,28. & D. 
110], where the court said: 

The power of investigation conferred upon the Commission by section 6 is dif- 
ferent in character from the jurisdiction conferred by section 5. Section 6 con- 
templates an investigation for the collection of facts for the information of Con- 
gress in aid of the exercise of its legislative function, or for the President in aid 
of recommending necessary legislation. 

And in Federal Trade Commission v. Claire Furnace Co., 274 U.S. 
160 [11 F. T. C. 655, 1 S. & D. 602], where the Supreme Court makes 
the same distinction, quoted in this memorandum infra. 

When Congress enacted the Feaeral Trade Commission Act the 
duties and powers of the new Commission seem to have been divided 
into two categories. The first category continued the power of in- 
vestigation and publicity with respect to corporations formerly lodged 
in its predecessor, the Bureau of Corporations, and now contained 
in sections 6 (a) and 6 (b) of the present act. However, Congress 
added a new section, section 10 providing for a forfeiture of $100 
a day for failure to file the reports provided for in sections 6 (a) and 
6 (b). Thesecond category into which the duties of the Federal Trade 
Commission were divided was provided by section 5 which prohibits 
unfair methods of competition and provides the method for its enforce- 
ment and penalties. Subsection (a) of section 5 provides that unfair 
methods of competition in commerce and unfair and deceptive acts 
or practices in commerce are declared to be unlawful, and also pro- 
vides that the Commission has power to prevent the use of such 
unfair methods. Subsection (b) sets out the jurisdiction and pro- 
cedure by which the Commission may prosecute acts involving unfair 
methods of competition. Subsection (c) provides the appellate pro- 
cedure available to respondents against whom a cease and desist 
order has been entered. Subsection (d) provides that “The jurisdic- 
tion of the Circuit Court of Appeals of the United States to affirm, 
enforce, modify, or set aside orders of the [424] Commission shall 
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be exclusive.” Subsections (g), (h), (i), and (j) set out the points 
of time at which a cease and desist order of the Commission becomes 
final. 

I find nothing in section 5 which gives the Commission power to 
modify or attempt to enforce, independently of the Circuit Court 
of Appeals, its original cease and desist order of 1948. Section 5 of 
the Federal Trade Commission Act is self-sufficient for enforcement 
proceedings with respect to decrees entered thereunder, and therefore 
the remedies available to the Commission are contempt proceedings in 
the Circuit Court of Appeals or penalty proceedings under section 5 (1) 
of the act. 

The United States contends that the Commission’s order of Septem- 
ber 2, 1947, indicates that the purpose of the Commission’s investiga- 
tion was to determine the manner and form of compliance with the 
Commission’s modified order to cease and desist of November 10, 
1941. That the Commission’s order of September 2, 1947, only asked 
that the defendants file reports indicating the manner and form 
of defendants’ compliance with the modified order of the Commis- 
sion to cease and desist and with the decree of the Cireuit Court 
of Appeals. Defendants did file an additional compliance report with 
the Commission setting out that they were complying in the same 
manner as set forth in their original compliance reports filed in 19438. 
What defendants did not file is the documentary evidence requested 
by the Commission and not covered by section 10 at all. Section 10 
provides that only upon the failure of a corporation to file the annual 
or special reports referred to therein shall the penalty provision 
become operative. United States v. National Biscuit Company, 25 
F. Supp. 3829. 

Federal Trade Commission v. Claire Furnace Co., 274 U. S. 160, 
was a bill in equity brought by various coal, steel, and related in- 
dustries to enjoin the Federal Trade Commission from enforcing 
order issued by the Commission requiring those companies to furnish 
monthly reports of production, balance sheets, and other voluminous 
information in detail. Without questioning appellee’s right to seek 
relief by injunction, the Federal Trade Commission answered, ad- 
mitting the issuance of the orders, claiming authority therefor under 
sections 6 and 9, Federal Trade Commission Act. The cause was 
heard on a motion to strike the answer, the court holding the answer 
insufficient, and granted the injunction. The Supreme Court said: 

Appellees were not charged with practicing unfair methods of competition _ 
(sec. 5, act of September 26, 1914) or violating the Clayton Act * * *, 


Orders under such charges can be enforced only through a Circuit Court of 
Appeals: , * u*s 3; 


The action of the Commission here challenged must be justified, if at all, 
under the paragraphs of sections 6 and 9, * * * and the only methods pre- 
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scribed for enforcing orders permitted by any of these paragraphs are speci- 
fied in sections 9 and 10. They are applications to the Attorney General to 
institute an action for mandamus, and proceedings by hiim to recover the pre- 
scribed penalties. 

Section 6 (a) and 6 (b) of the act provide for economic investiga- | 
tions by the Commission from time to time as to the organization, 
business, conduct, practice, and management of any corporation en- 
gaged in commerce, and for the filing of annual or special reports. 
The penalty applicable for failure to file these reports has no relation 
to failure to comply with an order requiring information as to the 
manner in which an order to cease and desist is being observed, and 
the supplemental compliance report here involved is not one required 
by the act and is clearly not the kind of report set out in section 6 (a) 
or section 6 (b). 

Defendants concede, and I agree, that notwithstanding the reserva- 
tion of jurisdiction by the Circuit Court of Appeals in its decree, the 
Commission may investigate any violations which it has reason to 
believe defendants are committing. In order to accomplish this the 
Commission may file a new complaint against defendants, alleging in 
what manner it considers that defendants are violating the act. Or 
penalty proceedings under section 5 (1) may be initiated by the United 
States for alleged [425] violations of the former decree in the Circuit 
Court of Appeals. Or contempt proceedings may be brought in the 
Circuit Court of Appeals. 

The Commission insists that this is not a section 5 proceeding, nor 
is it an attempt on the part of the Commission to enforce the decree of 
the Circuit Court of Appeals or the Commission’s modified order to 
cease and desist ; that it is purely an investigation to determine whether 
the defendants are complying with the former decree and the Com- 
mission’s order. It seems to me, however, that the Commission is 
attempting indirectly to use the power given to it under section 5 in 
order to secure the information it seeks under section 6 (a) and 6 (b). 

The Commission insists that under section 6 (g) it has the power 
to make rules and regulations for the purpose of carrying out the pro- 
visions of this act. That under this authority it has promulgated 
rule XXVI providing for the filing of reports and supplemental re- 
ports showing compliance with the Commission’s orders. Defendants 
challenge this authority on the ground that nowhere in the act is any 
statutory authority given to the Commission to require either com- 
pliance or supplemental compliance reports. The Commission also 
insists that rule X XVI has nothing to do with section 5 compliance 
reports, but is only in aid of economic survey reports under 
section 6 (b). 

Subparagraph (a) of rule XXVI provides for an ori ginal report of 
compliance with the Commission’s cease and desist order. Subpara- 
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graph (b) sets out the right of the Commission to require from time 
to time, further supplemental reports of compliance. Subparagraph 
(c) provides how the reports shall be signed. Defendants urge that 
no court has ever declared this rule to be lawful, valid, and enforce- 
able; and that not until the present time, almost 34 years after the 
enactment of the Federal Trade Commission Act, has the Commission 
made an attempt to enforce subparagraph (b) thereof in a section 
5 proceeding. Nowhere in section 5 can I find any reference whatever 
to compliance reports. Section 5 provides for the finality of a cease 
and desist order as soon as the jurisdiction of the Federal Trade Com- 
mission over it has been transferred to the Circuit Court of Appeals, 
but nowhere does section 5 confer upon the Commission authority to 
make rules, and no rule-making paragraph of any statute could confer 
upon an administrative body authority to substantially alter the ex- 
plicit provisions of a statutory enactment such as section 5 of the 
Federal Trade Commission Act. 

For all of the reasons set out herein I am of the opinion that plain- . 
tiffs motion for summary judgment for a mandatory injunction com- 
manding defendants to file the reports requested by the Commission’s 
order of September 2, 1947, and for judgment against the defendants 
in the amount of $100 a day for each day from and after April 1, 1948, 
should be denied. 

Defendants’ motions for summary judgment that defendants are 
not liable for the $100 a day penalty are allowed, and the complaint 
herein is dismissed for the reason that I believe this Court is without 
jurisdiction to entertain the same. 


UNITED STATES STEEL CORP. ET AL. v. FEDERAL TRADE 
COMMISSION? 


No. 6796. March Term 1938—F. T. C. Docket 760 


(Circuit Court of Appeals, Third Circuit. Oct. 5, 1948) 


Consent decree affirming and enforcing the Commission’s cease and desist order 
in United States Steel Corporation et al., D. 760, July 21, 1924, 8 F. T. C. 1, 
which required respondents to cease and desist from quoting and selling 
their rolled sheet products through the use of the Pittsburgh plus, basing 
point system ; and from discriminating in price between different purchasers 
of their said products; as in said order in detail set out, and as incorporated 
in the affirming and enforcing decree below. 


Present: Maris, McLaveuurn, and O’Connett, JJ. 


*The other petitioners include the American Bridge Co., Carnegie-Illinois Steel Corp. 
(formerly known as Carnegie Steel Co. and successor by merger to American Sheet & Tin 


Plate Co.), the American Steel & Wire Co. of New Jersey, and Tennessee Coal, Iron & 
R. R. Co. 
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Decrer or AFFIRMANCE AND ENFORCEMENT OF THE F'rperaL TRADE 
CoMMISSION’s OrpER To CrAsk AND Desist 


The petitioners in the above designated case having filed in this 
Court on May 18, 1938, their petition to review and set aside an order 
to cease and desist entered against them by respondent Federal Trade 
Commission on July 21,1924, petitioners having filed with the Com- 
mission on September 17, 1924, a report stating their intention of 
complying with said order “insofar as it is practicable to do so,” 
respondent Commission having filed a cross-petition for enforcement 
of its order on October 4, 1944, petitioners no longer contending that 
said order should be set aside in its entirety and having publicly 
announced in July 1948 a method of pricing steel products that does 
not conflict with the requirements of the order, briefs for petitioners 
and respondent having been filed and the case now being ready for 
submission to the Court on its merits, and both petitioners and 
respondent having expressed their consent to the entry of this decree 
of affirmance and enforcement by a stipulation filed in this Court; 

Now therefore, it 7s hereby ordered, adjudged and decreed by this 
Court, That the order to cease and desist entered by respondent herein 
against petitioners on July 21, 1924, be and it is hereby affirmed, and 
petitioners are hereby commanded to comply with and to obey the said 
order to cease and desist, the terms and text of which are here set forth. 
as follows: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the second amended complaint of the Commission, the 
amended answer of respondents, the testimony and documentary evi- 
dence offered and received and the arguments of counsel for the re- 
spective parties herein, and the Commission having made its findings 
as to the facts and its conclusions that the respondents have violated 
the provisions of an act of Congress approved September 26, 1914, en- 
titled “An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” and also the provisions of 
an act of Congress approved October 15, 1914, entitled “An act to sup- 
plement existing laws against unlawful restraints and monopolies, and 
for other purposes,” therefore, al 

It is now ordered, That respondent, United States Steel Corp.— 
through its respondent subsidiaries, American Bridge Co., American 
Sheet & Tin Plate Co., Carnegie Steel Co., American Steel & Wire 
Co., Illinois Steel Co., Minnesota Steel Co., and Tennessee Coal, Iron 
& Railroad Co.—and said respondent subsidiaries, and each and all of 
said respondents, their officers, directors, agents, representatives, and 
employees, cease and desist— 

1. From quoting for sale or selling in the course of interstate com- 
merce their rolled-steel products known as plates, bars, structural 
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shapes, sheets, tin plate, wire, and wire products at Pittsburgh plus 
prices. (By quoting for sale or selling at Pittsburgh plus prices 1s 
meant respondents’ systematic practice of quoting and selling said 
products manufactured at and shipped from points outside of Pitts- 
burgh at their f. o. b. Pittsburgh prices plus amounts equivalent to 
- what the railroad freight charges on such products would be from 
Pittsburgh to each different destination if such products were actually 
shipped from Pittsburgh.) 

2. From quoting for sale or selling in the course of interstate com- 
merce their said rolled steel products upon any other basing point 
than that where the products are manufactured or from which they 
are shipped. 

3. From selling or contracting for the sale of or invoicing such steel 
products in the course of interstate commerce without clearly and 
distinctly indicating in such sales, or upon such contracts or invoices, 
how much is charged for such steel products f. o. b. the producing or 
shipping point, and how much is charged for the actual transportation 
of said products, if any, from such producing or shipping point to 
destination. 

4. From discriminating in the course of interstate commerce, either 
directly or indirectly, in price between different purchasers of their 
rolled-steel products known as plates, bars, structural shapes, sheets, 
tin plate, wire, and wire products sold for use, consumption, or resale 
within the United States or any Territory thereof or the District of 
Columbia or any insular possession or other place under the juris- 
diction of the United States, where the effect of such discrimination 
may be to substantially lessen competition in any line of interstate 
commerce, including competition among the steel producers, or steel 
users, or both: Provided, however, That nothing herein contained 
shall prevent discrimination in price between purchasers of said prod- 
ucts on account of differences in the grade, quality, or quantity of 
the commodity sold, or that makes only due allowance for difference 
in the cost of selling or transportation, or discrimination in price 
in the same or different communities made in good faith to meet com- 
petition. The use by respondents in the course of such. interstate 
commerce of the system of Pittsburgh plus prices for their said steel 
products, manufactured at and shipped from points outside of Pitts- 
burgh—which prices are their f. 0. b. Pittsburgh prices plus amounts 
equivalent to what the railroad freight charges on such products 
would be from Pittsburgh to each different destination if such prod- 
ucts were actually shipped from Pittsburgh—shall be deemed to 
constitute a violation of this order. The use by respondents in the 
course of such interstate commerce of any system similar to that of 
the Pittsburgh plus system shall likewise be deemed to constitute a 
violation of this order. The practice by respondents of selling or 
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contracting for the sale of said products in the course of interstate 
commerce upon any other basing point than that where the products 
are manufactured or from which they are shipped, shall be deemed to 
constitute a violation of this order. 

It is further ordered, That the said respondents, within 60 days 
from and after the date of the service upon them of this order, shall 
file with the Commission a report or reports in writing setting forth 
in detail the manner and form in which they are complying and have 
complied with the order to cease and desist hereinabove set forth. 

It is further ordered, That the charges in the complaint herein as 
against the respondents National Tube Co., Clairton Steel Co., Union 
Steel Co., and the Lorain Steel Co., be, and the same are, hereby 
dismissed. 

It is hereby further ordered, adjudged, and decreed by this Court, 
That the petitioners herein shall have a period of 60 days from and. 
after the date of this decree within which to file with the Federal Trade 
Commission their report in writing setting forth in detail as provided 
by said order the manner and form in which they have complied with 
said order to cease and desist. 

And it is hereby further ordered, adjudged, and decreed, That this 
Court retain and it does hereby retain, jurisdiction of this proceeding 
to the extent necessary to compel obedience to said order to cease and 
desist or to make or allow to be made any such modification thereof as 
may hereafter be necessary or expedient, but without prejudice to the 
right of the Federal Trade Commission to initiate such contempt pro- 
ceedings or other proceedings for the enforcement of said order as 
may be warranted by law, and without prejudice to the rights of the 
petitioners and each of them at any time or from time to time here- 
after to make applications in this Court or before the Federal Trade 
Commission for such amendments or modifications of said order or of 
this decree as may be warranted by law. 


EXCELSIOR LABORATORY, ENC. v. FEDERAL TRADE 
COMMISSION ? 


No. 21059—F. T, C. Docket 5394 
(Circuit Court of Appeals, Second Circuit. Dec. 20, 1948) 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS OF COMMISSION—IF SUPPORTED 
BY EVIDENCE 
Findings of the Federal Trade Commission are conclusive if there is 
substantial support for them in the evidence. 


—— 


1 Reported in 171 F. (2d) 484. For case before Commission, see 44 F. T. C, 921. 


1088 FEDERAL TRADE) COMMISSION DECISIONS. 


APPELLATE PROCEDURE AND PROCEEDINGS—IINDINGS OF CoM MISSION—INFERENCES 
Reasonable inferences drawn by Federal Trade Commission from facts © 
found [485] on substantial evidence are adequate to support findings. 
APPELLATE .PROCEDURE AND PROCEEDINGS—FINDINGS OF CoMMISSION—INFER- 
ENCES—Ir Room FOR CHOICE 


Where there is room for choice among reasonable inferences that may be 
drawn by the Federal Trade Commission, the Commission may make the 
choice which in its best judgment should be made. 


CEASE AND Desist OrpERS—MerrHops, ACTS, AND PRACTICES—MISREPRESENTA- 
TION—COMPOSITION AND QUALITIES—PRODUCT NAMES AND FALSE AND MISLEAD- 
ING ADVERTISING 


Testimony of Government chemists that tablets ealled odorless garlic 
tablets contained only a negligible amount of garlic and testimony of doctor 
that garlic was not a remedy for high blood pressure, sustained findings of 
Federal Trade Commission that manufacturer’s representations that tablets 
contained garlic and were beneficial in treatment of high blood pressure, 
were erroneous, misleading, and false warranting a cease and desist order. 


(The syllabus, with substituted captions, is taken from 171 F. (2d) 
484.) 

On appeal from Federal Trade Commission, petition dismissed, and 
enforcement granted. 


Frank & Frank, of New York City (Mr. David Frank, of New York 
City, of counsel), for petitioner. 

Mr. W.T. Kelley, General Counsel, Mr. James W. Cassedy, Assistant 
General Counsel, and Mr. A. B. Hobbes, Special Attorney, all of 
Washington, D. C., for respondent. 


Cuase, Circuit Judge: 

A fier due notice and hearings, the Federal Trade Commission found 
upon adequate evidence that the petitioner manufactured at its plant 
on Staten Island in New York a product which it sold and distributed 
in interstate commerce as “Gosewisch’s Odorless Garlic Tablets” by 
means in part of advertisements in newspapers and periodicals pub- 
lished in various states. By tliese advertisements, and otherwise, the 
petitioner represented that the use of the tablets was an effective treat- 
ment for the effects of high blood pressure, including symptoms of 
dullness, tiredness, nervousness, dizziness, and involuntary naps. The 
therapeutic value of the garlic in tablets as a remedy for such disorders 
was emphasized together with the opportunity the use of these tablets 
afforded to obtain the benefit of garlic treatment without fear of 
having an offensive breath. 

The Commission also found upon undisputed evidence, which the 
petitioner contends was nevertheless inadequate, that the tablets con- 
tained but a negligible amount of garlic and that garlic has no thera- 
peutic value in the treatment of high blood pressure or its symptoms. 
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It ordered the petitioner forthwith to cease and desist from: 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which: - 

(a) Represents, directly or by implication, that respondent’s prepa- 
ration possesses any therapeutic value in the treatment of high blood 
pressure or the symptoms thereof, or any other pathological condition ; 

(6) Represents, directly or by implication, that garlic possessed 
any therapeutic value in the treatment of high blood pressure or the 
symptoms thereof ; 

(c) Uses the word “garlic” or any other word of similar import in 
the product name of any preparation not containing a substantial 
quantity of garlic; or otherwise uses the word “garlic” or any simula- 
- tion thereof in such manner as to represent or imply when such is 
not the fact, that a preparation contains garlic in substantial quantity. 

(2) Disseminating or causing to be disseminated any advtertise- 
ment by any [486] means for the purpose of inducing or which is likely 
to induce, directly or indirectly, the purchase of respondent’s prepara- 
tion in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, which advertisement contains any representation pro- 
hibited in paragraph 1 (a), 1 (6), or 1 (ce) above. 

Thereupon this petition was duly filed to review and set aside the 
order. ‘The Commission has opposed the petition and requested its 
affrmance and enforcement as provided in §5 (c) of the Federal 
Trade Commission Act, 52 Stat. 112, 15 U.S. C. § 45 (c). 

It is familiar law that the findings of the Commission are conclusive 
if there is substantial support for them in the evidence. Benton 
Announcements Inc. v. Federal Trade Commission, 2 Cir., 130 F. (2d) 
254 [35 F. T. C. 941; 38. & D. 495]. Moreover, reasonable inferences 
drawn from facts found on substantial evidence are adequate to sup- 
port findings. Federal Trade Commission v. Pacifie States Paper 
Trade Ass'n, 273 U.S. 52, 68 [11 F. T. C. 686; 1S. & D. 583]. And 
when there is room for choice among reasonable inferences which may 
be drawn the Commission may make the choice which in its best 
judgment should be made. Phelps Dodge Refining Corp. v. Federal 
Trade Commission, 2 Cir., 189 F. (2d) 393, 395 [37 F. T. C. 828; 
3S. & D. 621]; National Labor Relations Board v. Nevada Consoli- 
dated Copper Corp., 316 U.S. 105. 

The problem here presented is, therefore, not so much one of law 
as one of fact and weshall go directly to the record to see what evidence 
there was to support the findings. 

A chemist, Dr. Wright, who had been employed by the Government 
continuously since 1912 “mostly on the analysis of drugs and related 
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products” distilled with steam 200 of the tablets, the average weight 
of each being 0.609 of a gram, and found that the distillate contained 
less than 0.0003 of a gram of garlic oil. The remainder consisted of 
substances other than garlic oil, and for the most part of sucrose; the 
residne insoluble in water was 0.34 percent. He testified that this 
amount of garlic oil in 200 tablets showed that the average garlic oil 
content of each tablet was 1.5 millionth of a gram. . 

Another chemist who had been employed by the Government since 
1937 examining food and drug products to determine their content 
received from Dr. Wright three of the whole tablets and the residue of 
solids insoluble in water left when Dr. Wright made his analysis. 
This second chemist made a microscopic examination of this residue 
and found that it “consisted of insoluble siliceous particles and a small 
amount of plant tissues closely resembling garlic.” He testified that 
the identification of these plant tissues could not be more definite “be- - 
cause the particles were so scarce.” Also that the “amount of plant 
tissues in the tablet was extremely small compared to the bulk of the 
tablet.” 

A doctor of medicine who had been employed in the United States 
Public Health Service since 1923 as a pharmacologist studying the ac- 
tion of drugs on health and disease testified that he was familiar with 
the garlic tablets of the petitioner. He testified that in the treatment 
of disorders caused by an above normal increase of blood pressure gar- 
lic had been used and years ago was thought to be beneficial. Modern 
controlled scientific tests had, however, shown otherwise. When 
asked whether the quantity of garlic or garlic oil in these tablets was 
of any therapeutic value he testified : 

It would be too small to be of any pharmacological action in any dose that you 
could give of the tablet. Hven if the dose were a hundred times greater however, 
I would feel that there would be no therapeutic value to be expected from the 
extract. 

These witnesses were qualified experts. Cross-examination of them 
left this positive testimony unretracted and the petitioner did not offer 
any evidence at all. The Commission was free to believe and base 
findings upon it as it did. It, with the other evidence in the record 
was, if believed, undoubtedly sufficient to support findings which the 
enue made to the effect that petitioner’s advertisements were 

oneous, and misleading and * * * false” and that the use of 
“garlic” on the name of the tablets was a representation [487] that 
there was a substantial amount of garlic in their.content. That being 
so, the findings are to be given effect. They show that it was decep- 
tive to use the word “garlic” as a distinguishing part of the name of 


- 
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the preparation and the Commission was justified in forbidding its use 
unless the garlic content was increased to a substantial amount. Even 
if the descriptive part of the petitioner’s trade name and advertising 
had been accurate the ascription of therapeutic properties would have 
been deceptive and its prohibition justified. 

Petition to set aside the order denied and prayer for its enforcement. 
granted. 


STANDARD OIL Co. v. FEDERAL TRADE COMMISSION + 


No. 9215—F. T. C. Docket 4389 


(Circuit Court of Appeals, Seventh Circuit. Mar. 11, 1949) 


INTERSTATE COMMERCE—WuHAT DoES AND Dots Nor CONSTITUTE—STREAM OF 
COMMERCE—WHERE EXTRASTATE FLOW THROUGH TERMINAL AND BuLK PLants 
To Loca CUSTOMERS, CONTINUOUS, AND LocaL DEMAND ConsTaANt—Ir Propuct 
Not BroucHr PURSUANT TO ORDERS ALREADY TAKEN—WHETHER CUSTOMERS 
SUBJECT TO APPLICATION OF CLAYTON ACT, AS AMENDED: 


Where stream of commerce flowed continuously from tanks of petitioner’s 
refinery at Whiting, Ind., to its terminal and bulk plants in the area of De- 
troit, Mich., and from there to petitioner’s customers, and the demands of 
the Michigan territory were fairly constant, the break that occurred when 
gasoline was delivered at petitioner’s terminal and bulk plants did not cause 
“commerce” to end, so as to preclude application of Clayton Act as amended 
to subsequent sales to petitioner’s customers, notwithstanding that gasoline 
was not brought to terminal and bulk plants pursuant to orders already taken. 


INTERSTATE COMMERCE—WHAT DoEs AND Dogs Not ConstituUTE—IN GENERAL—AS. 
CONCEIVED AS GIVING FULL SWEEP TO COMMERCE CLAUSE WITHIN IMPLEMENTING 
STATUTE, Ero. 


The modern concept of “commerce” is one which gives full sweep to the 
commerce clause of the constitution within the limits of the implementing 
statute, a liberal view of the congressional purpose as. expressed in the 
statute, and a realistic view of what business is doing as it moves across 
State lines to accomplish its purpose. 


Meruops, Acts, AND PRACTICES—DISCRIMINATING IN PRICE, Hrc.—CLaYTON ACT AS 
AMENDED BY ROBINSON-PATMAN ACT—SECTIONS 2 (A) AND 2 (B)—BuRDEN OF 
JUSTIFYING DISCRIMINATION—Ir ACTION IN Goop FaituH To Mrer Lower Price 


oF A COMPETITOR. 

Under Clayton Act as amended, burden of justifying a price discrimina- 
tion is upon party making the discriminatory price, and he can meet such 
prima facie case by showing that he acted in good faith to meet the lower 
price of a competitor. 


1 Reported in 173 F. (2d) 210. For case before Commission, see 41 F. T. C. 263, and, as 
modified, in 43 F. T. C. 56. Petition for certiorari granted by Supreme Court on Novy, 


7, 1949, 338 U. S. 865. 


866412—51 72 
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MetHops, AcTS, AND PRACTICES—DISCRIMINATING IN Price, Hrc.—Ciayton ACT 4s 
AMENDED BY ROBINSON-PATMAN ACT—SECTIONS 2 (a) AND 2 (B) —COMPETITIVE 
Errect UNDER STATUTE—W HERE HARMFUL TO COMPETITION BETWEEN CUSTOMERS 
oF FAVORED DISTRIBUTORS AND CUSTOMERS OF OrHERS—IF DISCRIMINATION MADE 
in Goop Farry By Setter To Mrer Own CoMPETITION—W HETHER DEFENSE 

Where effect of discrimination made by. oil company in selling gasoline 
at lower price to certain wholesalers was harmful to competition between 
retailers who purchased from favored wholesalers and other retailers, dis- 
crimination would be enjoined under Clayton Act as amended, notwithstand- 
ing that company’s discrimination in price to favored wholesalers was made 
in good faith to meet competition of its own. 


MerTHops, ACTS, AND PRACTICES—DISCRIMINATING IN PRICE, Erc.—CLayton Act AS 
AMENDED By RopINsoN-PArmMAN Act—Srcrion 2 (A)—COMPETITIVE EFFECT 
UNper STATUTE—ESTABLISHMENT OF—Ir EXPECTATION OF ACTUAL Ingury, 
REASONABLE 

Under Clayton Act as amended by Robinson-Patman Act denouncing price 
discrimination that may substantially lessen competition or injure, destroy, 
or prevent it, actual injury to competition need not be shown to authorize 
injunctive relief, but it is sufficient if it is shown that price discrimination 
may reasonably be expected to have such effect. 


CEASE AND DeEsISt OrpDERS—MeEtTHops, ACTS, AND PRACTICES—DISCRIMINATING IN 
Price, Erc—Criayton Act AS AMENDED BY RoBINSON-PATMAN ACT—SECTION 2 
(a)-—DISCRIMINATION BY SELLER BETWEEN ITs JoBBER AND WHOLESALER DIs- 
TRIBUTORS’ AND OWN Reraiw CusTOMERS—Ir DISCRIMINATION USED By SOME OF 
Favorep DistRisuToRS To UNDERSELL COMPANY IN Irs PRICES TO OWN RETAILERS 


A cease and desist order of Federal Trade Commission prohibiting oil com- 
pany from selling gasoline to any jobber or wholesaler at a price lower than 
price which company charged its retailer-customers, where such jobber or 
wholesaler resells such gasoline to any of its retailer-customers at less than 
company’s posted tank-wagon price, would be modified by limiting prohibi- 
tion only to such jobbers and wholesalers who company knew were using or 
intending to use its price advantage to undersell company in its prices made 
to its retailers. 


(The syllabus, with substituted captions, is taken from 173 F, (2d) 
210.) 

On petition for review of order of Commission, order modified and 
enforced. 


Mr. Weymouth Kirkland, Mr. Howard Ellis, and Mr. W. H. Van 
Oosterhout, all of Chicago, Ill., Mr. Arthur J. Abbott, of Detroit, 
Mich., Kirkland, Fleming, Green, Martin & Ellis, of Chicago, Ill., and 
MacMahon, Abbott & Roberts, of Detroit, Mich., (Mr. Thomas EF. Sun- 
derland, Mr, Albert L. Green, and Mr. Gordon FE. Tappan, all of Chi- 
cago, I1l., of counsel), for petitioner. 

Mr. Cyrus Austin, of New York City, for amicus curiae. 

Mr. Walter B. Wooden and Mr. James W. Cassedy, Assistants to 
General Counsel, Federal Trade Commission, both of Washington, 


D. C., Mr. W. T. Kelley, General Counsel, of Washington, D. C., 
for respondent. 
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[211] Before Kerner, Minton, and Durry, Circuit Judges. 

Minton, Circuit Judge. 

The petitioner seeks to review a cease and desist order issued by the 
respondent ordering it to cease and desist from discriminating in the 
price of gasoline of the same grade and quality among its customers 
in violation of section 2 (a) of the Clayton Act, as amended by the 
Robinson-Patman Act (15 U.S.C. Sec. 13). The Commission asks the 
enforcement of its order. 

The petitioner contends that the order should not be enforced be- 
cause, first, the Commission failed to find and could not have found 
under the undisputed evidence in this case, that either or any of the 
purchases involved in such discrimination was in commerce; secondly, 
that the Commission treated as immaterial the petitioner’s conclusive 
showing that the discrimination made in price was in good faith to 
meet an equally low price of a competitor, which showing the peti- 
tioner asserts is a complete defense. Third, the petitioner contends 
that: 

Paragraph 6 of the Modified Order directs Standard at its peril to prevent 
jobbers to whom it sells gasoline and who are in competition with Standard in 
the resale thereof from reselling to their retail dealers at prices less than 
Standard’s price to its own retail dealers; requires Standard to police, maintain, 
and regulate such competitor’s prices on gasoline, title to which passed to the 
jobbers on delivery by Standard; and subjects Standard retroactively to punish- 
ment for contempt should a jobber-compevitor fail to maintain such resale prices. 

Substantial evidence in this record shows the following facts as 
found by the Commission. The petitioner’s principal office and place 
of business is located in Chicago, Ill. It is engaged in the business 
of refining and distributing gasoline and other petroleum products 
throughout 14 States, principally in the Middle West. The petitioner 
has a refinery at Whiting, Ind., to which it supplies crude oil from 
fields located in other States. One of the divisions in which it dis- 
tributes its products is known as the Detroit field, which embraces 
some 13 counties in southern Michigan, including the city of De- 
troit. The Detroit area, as distinguished from the Detroit field, 
is confined to the city of Detroit and its suburbs. The petitioner 
has no refinery in Michigan, and almost all the gasoline it sells and 
distributes in the Detroit field is transported by [212] tankers from 
its refinery at Whiting through the Great Lakes to the petitioner’s 
marine terminal at River Rouge, outside the city of Detroit. This 
terminal has a storage tank capacity of 63 million gallons. During 
the summer months, deliveries are made from Whiting weekly and 
sometimes twice weekly. In the fall, sufficient gasoline is delivered 
and stored to take care of the estimated requirements during the 
winter months when navigation on the Great Lakes is closed. The 
amount of gasoline used in Detroit is fairly constant and can be 
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accurately estimated. During the years from 1936 through 1940, 
the years here in question, the petitioner supplied 16 to 17 percent 
of all the gasoline in the Detroit area. In addition to the River 
Rouge tanks, the petitioner operated six bulk plants in the Detroit 
area. Practically all of the gasoline sold in the Detroit area passed 
through the River Rouge terminal, except that in some instances gas 
was delivered directly from Whiting by truck and also by the same 
means to commercial users. Deliveries were made from the River 
Rouge terminal by tank cars and tank trucks up to February 1, 1940, 
and thereafter by trucks alone. The delivery trucks were owned 
and operated or leased and operated by the petitioner through its 
employees. 

The petitioner supplied gasoline to approximately 358 retail service 
stations, approximately 200 of which the petitioner owned and leased, 
and 8 of which it leased and subleased. The remaining 150 were 
independent operators who owned or leased their stations from some- 
one else. The latter had agreements to purchase their entire require- 
ments of Standard Oil gasoline only from the petitioner. While the 
former had no such agreements, they did not buy gasoline from 
anyone except the petitioner. The delivery to the*retail customers 
was known as “tank wagon delivery” and was made at a price fixed 
in Chicago by the petitioner from time to time, known in the trade 
as the “posted tank-wagon price.” 

In addition, the petitioner supplied gasoline to four dealers in 
the Detroit area, Citrin-Kolb Oil Co., Stikeman Oil Co., Inc., Wayne 
Oil Co., and Ned’s Auto Supply Co., hereinafter sometimes referred 
to as Citrin, Stikeman, Wayne, and Ned’s. These customers were 
also known as wholesale customers. They had their own storage 
tanks and trucks for delivery and met the credit qualifications of 
the petitioner. ; 

During the time in question Citrin, Stikeman, and Wayne sold a- 
substantial portion of their gasoline purchased from the petitioner 
direct to the public through retail service stations owned and operated 
by them. Ned’s was engaged entirely in the retail sale of gasoline 
to the public through its own stations. To these last four customers, 
known, as we have pointed out, as the wholesale customers, the peti- 
tioner has discriminated in price by selling its gasoline to them for 
resale at wholesale and through their own retail stations at a price 
substantially lower than the prices charged retail purchasers in the 
Detroit area for gasoline of the same grade and quality. The peti- 
tioner’s Red Crown gasoline, its largest selling brand and compris- 
ing about 90 percent of its sales in the Detroit area, was sold to those 
four wholesalers at 114 cents a gallon lower than the prices charged 
by the petitioner for the same gasoline to, other retail dealers in the 
Detroit area. 
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Citrin, in addition to supplying its own stations which sold at 
retail, from January 1, 1988, to December 31, 1940, sold 1 million 
gallons of gasoline annually to Langer and Cohn, who run a chain 
of service stations, at 114 cents a gallon less than the tank wagon 
price, and in addition sold another retail service operator at 14 cent 
a gallon less than the tank wagon price. For a time Citrin also issued 
special service cards which entitled the holder to a 2 cents a gallon 
discount on the purchase of gasoline from one of the retail service 
stations operated by Citrin. 

There is no evidence that Wayne ever sold gasoline to retailers at a 
price lower than the posted tank-wagon price charged by the petitioner 
to its dealers or that Wayne ever allowed any discounts. The same is 
true of Stikeman. 

Ned’s, however, sold at retail exclusively, and it has been its practice 
since March 7, 1938, to sell to its customers below the [213] prevailing 
retail service station price or to give premiums and ee oun ee 
which result in a price below its posted price. 

A lower price at one service station than at another is an important 
factor in the purchasing public’s mind, especially in the price of the 
petitioner’s advertised brands. Any difference in price between two 
stations selling the same brand of gasoline is very important in in- 
fluencing the business. The margin of profit between the tank wagon 
price to a service station and the retail price is small, averaging since 
November 1, 1939, about 3.3 cents a gallon in the Detroit area. 

In 1937 Ned’s was selling the petitioner’s Red Crown gasoline to the 
public at approximately 2 cents a gallon below the prevailing retail 
service station price, which continued with variations until the latter 
part of 1939. In 1939 and 1940, when Ned’s posted price was the pre- 
vailing retail price, it gave premiums and discounts under cover. It 
has from time to time given commercial discounts of 1 to 2 cents a 
‘gallon off the posted tank-wagon price. In 1939, Ned’s also issued 
trading stamps with a value of 2 cents a gallon, which were redeemable 
in merchandise or gasoline at Ned’s stores. Price cutting at Ned’s 
stores has been almost continuous, and this company has been respon- 
sible for starting most of the retail price cutting in major brand 
gasolines in Detroit over a period of several years. ‘This practice of 
Ned’s has caused substantial damage to other retail service station op- 
erators selling the petitioner’s Red Crown gasoline and also to retail 
service station operators selling other brands of gasoline. 

The price discriminations granted to Ned’s, Citrin, Wayne, and 
Stikeman on gasoline sold by them at retail have given a substantial 
competitive wavantage to these favored dealers in their retail opera- 
tions over other retailers of gasoline, including retail customers of the 
petitioner. This competitive advantage is capable of being used and 
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has been used by Ned’s and to some extent by Citrin to divert large 
amounts of business from other gasoline retailers, including customers 
of the petitioner, with resultant injury to them and to their ability to 
continue in business and successfully compete with Ned’s and Citrin in 
the retailing of gasoline. The effect of these discriminations in price 
allowed by the petitioner to Ned’s, Citrin, Wayne, and Stikeman has 
been and may be substantially to lessen competition and to injure, de- 
stroy, and prevent competition with each of these four dealers and 
with their respective customers in the retail sale of gasoline. 

There is substantial evidence in this record, and we think it may be 
assumed to be conclusive, to the effect that the petitioner made its low 
price to Ned’s, Citrin, Wayne, and Stikeman in good faith to meet the 
lower price of a competitor. The petitioner failed to show that the 
discriminatory price which it made these four dealers was justified 
on the basis of any cost savings. 

The findings of the Commission based upon the substantial evidence 
above indicated are sufficient to support the Commission’s conclusion 
of law that the discriminatory sales were in commerce. It is not dis- 
puted that the petitioner is engaged in commerce, but it is vigorously 
insisted that commerce ended at the River Rouge plant and the bulk 
plants in the Detroit area and that the petitioner’s transactions from 
there on were wholly intrastate. With this we are unable to agree. 
The break that occurred at River Rouge was a break in transportation 
but not in the constant stream of commerce that flowed from the Whit- 
ing refinery to the petitioner’s customers in Michigan. The stream of 
commerce flowed continuously from the tanks at the refinery to the 
tankers on the lake; from the tankers to the tanks at River Rouge and 
the bulk plants in Detroit; and from there into tank cars and tank 
trucks to the petitioner’s customers. There may have been several 
breaks in transportation in getting from one vehicle or receptacle to 
the other in completing the commercial transaction of getting the pe- 
titioner’s gasoline from Whiting into the Detroit territory, but the 
stream of commerce was never broken, no matter how many receptacles 
were used on the way. The rest at River Rouge was not like a ware- 
house where the goods awaited further sale and distribution. Al- 
though the gasoline was not brought to River Rouge pursuant to orders 
already taken, the de[214Jmands of the Michigan territory were fairly 
constant, and the petitioner’s customers’ demands could be accurately 
estimated, so the flow of the stream of commerce kept surging from 
Whiting to Detroit. 

We think this case quite analogous to Stafford v. Wallace, 258 U.S. 
495, 42 8. Ct. 897, 66 L, Ed. 735. In that case, the livestock came by 
carrier interstate and intrastate into the receiving pens of the stock- 
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yards where the animals were fed, waiered, and held until sales were 
consummated, either to the packers who drove them across the street 
to the packing house, or to the wholesale dealers or feeders who 
reshipped them. The transportation was broken at the yards. The 
animals came to rest, but the stream of commerce moved on to final 
destination ; and the stockyards, with its holding pens, was held to be 
in commerce, just as here the various changes in the manner of move- 
ment may have slowed down the stream of commerce between Whiting 
and Michigan, but never stopped it. The tanks at River Rouge were 
similar to a “packaging house” on the way to market. The tank cars 
and trucks were the most convenient “packages” that could be used 
to complete the distribution of the gasoline. It is unlike Walling’ v. 
Goldblatt Bros., 128 F. (2d) 778, where the warehouse was only a 
detached stockroom for retail stores of a retailer. There the stream 
of commerce ended at the warehouse for the most part. Here it 
reached at River Rouge only an intermediate stage preliminary to its 
final disposition to the petitioner’s customers. 

We decline, as the Supreme Court did in Stafford v. Wallace, supra, 
p. 519, “* * * to defeat this purpose in respect of such a stream. 
and take it out of complete national regulation by a nice and technical 
inquiry into the noninterstate character of some of its necessary inci- 
dents and facilities when considered alone and without reference to 
their association with the movement of which they were an essential 
but subordinate part.” After all, as Justice Holmes said in Swift and 
Company v. United States, 196 U. S. 375, 398, 25 S. Ct. 276, 49 L. Ed. 
518, “* * * commerce among the States is not a technical legal 
conception, but a practical one, drawn from the course of business.” 
The modern concept of commerce is one which gives full sweep to the 
commerce clause of the Constitution within the limits of the imple- 
menting statute, a liberal view of the congressional purpose as ex- 
pressed in the statute, and a realistic view of what business is doing 
as it moves across state lines to accomplish its purpose. The late cases 
support the view that the petitioner’s operations are in commerce 
from the refinery to its customers. Walling v. Jacksonville Paper 
Co., 817 U. S. 564, 63'S. Ct. 832, 87 L. Ed. 460; Binderup v. Pathe 
Eachange, 263 U. S. 291, 309, 44 S. Ct. 96, 68 L. Ed. 308; Mid- 
Continent Petroleum Corporation v. Keen, 157 F. (2d) 310, 314; 
Republic Pictures Corporation v. Kappler, 151 F. (2d) 548, 545; 
Walling v. American Stores Co., 1383 F. (2d) 840. 

Now as to the contention that the discriminatory prices here com- 
plained of were made in good faith to meet a lower price of a com- 
petitor. While the Commission made no finding on this point, it 
assumed its existence but held, contrary to the petitioner’s contention, 
that this was not a defense. 
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Prior to June 19, 1936, when the Robinson-Patman Act went into 
effect, the Clayton Act, section 2," provided :- 


That if shall be unlawful for any person engaged in commerce, ain 


either directly or indirectly to discriminate in price between different purchasers 
of commodities * * * where the effect of such discrimination may be to 
substantially lessen competition or tend to create a monopoly in any line of 
commerce: Provided, That nothing herein contained shall prevent discrimination 
in price between purchasers of commodities on account of differences in the grade, 
quality, or quantity of the commodity sold, or that makes only due allowance for 
difference in the cost of selling or transportation, or discrimination in price in 
the same or different communities made in good faith to meet competi- 
EKO pete reed 5 

[215] Thus it will be seen that a discrimination in price made in 
good faith to meet competition was a defense under section 2 of the 
Clayton Act, as was a showing that the discrimination was made be- 
cause of cost savings, or proof of the other defenses given by the act. 
But since large buyers could always get such price meeting by sup- 
pliers to justify a discrimination in price in their favor, the purpose 
of the act to avoid such discrimination was easily evaded. Congress 
sought to change this bypass by changing the discriminatory price, 
made in good faith to meet the low price of a competitor, from a 
defense, as it then was, to a procedural aid to enable a seller to over- 
come the prima facie case made by showing a difference in price to 
customers in the same community for goods of the same quality. 
This was done by amending section 2 of the Clayton Act by section 2 
(a) and (b) of the Robinson-Patman Act2 The amended section 2 
(a) still made it unlawful to make a discriminatory price, as before, 
and it kept as a defense the cost savings and other defenses of the old 
Clayton Act, but took out of the defense category the provision for 
making a lower price to meet competition. As to this, it was provided 
in section 2 (b) as follows: 


Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price or services or facilities furnished, 
the burden of rebutting the prima facie case thus made by showing justification 
shall be upon the person charged with a violation of this section, and unless 
justification shall be aflirmatively shown, the Commission is authorized to issue 
an order terminating the discrimination: Provided, however, That nothing herein 
contained shall prevent a seller rebutting the prima facie case thus made by 
showing that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price 
of a competitor, or the services or facilities furnished by a competitor. 


This amendment, it is clear, provided that if a discrimination in 
price were shown, the burden of justifying it was upon the party 


138 Stat. 730 (1914), 15 U.S. C. See. 13 (1934). 
249 Stat, 1526 (1936), 15 U. S. C. See. 18 (1946). 
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making the discriminatory price, and he could meet this prima facie 
case by showing that he acted in good faith to meet the low price of a 
competitor. That it was not intended as a defense is apparent from 
the Conference Report resolving the disagreement of the two Houses. 
The purpose of Congress is so clearly set out in the Conference Report 
that we quote it as follows: 


The Senate bill contained a further proviso: “That nothing herein contained 
shall prevent discrimination in price in the same or different communities made 
‘in good faith to meet competition.” This language is found in existing law, 
and in the opinion of the conferees is one of the obstacles to enforcement of the 
present Clayton Act. The Senate receded, and the language is stricken. A 
provision relating to the question of meeting competition, intended to operate 
only as a rule of evidence in a proceeding before the Federal Trade Commission 
is included in subsection (b) in the conference text as follows: 

“Provided, however, that nothing herein contained shall prevent a seller 
rebutting the prima facie case thus made by showing that his lower price or the 
furnishing of services or facilities to any purchaser or purchasers was made in 
good faith to meet an equally low price of a competitor, or the services or 
facilities furnished by a competitor” (Congressional Record, June 15, 1986, 
p. 9414). 


The Chairman of the House Conferees stated on the floor of the 
House as he presented the Conference Report: 


It is to be noted, however, that this does not set up the meeting of competition. 
as an absolute bar to a charge of discrimination under the bill. It merely permits. 
it to be shown in evidence. This provision is entirely procedural. 

% * 7 % we % “183 

If this proviso were construed to permit the showing of a competing offer as 
an absolute bar to liability for discrimination, then it would nullify the act 
entirely at the very inception of its enforcement, for in nearly every case mass. 
buyers receive similar discriminations from competing sellers [2169 of the same 
product (Congressional Record, June 15, 1936, p. 9418). j 

The intent of Congress is clear and the language used to express its 
intent, it seems to us, is not ambiguous. That section 2 (b) is as the 
Conference Report says it was intended to be, seems to be the view of 
the Supreme Court as expressed in 7’rade Comm/’n v. Staley Co., 324 
U.S. 746, 65 S. Ct. 971, 89 L. Ed. 1838 [4 8S. & D. 346], which reversed 
this Court in A. L. Staley Mfg. Co. v Federal Trade Commission, 144 
F. (2d) 221 [4 S. & D. 250], wherein we held the prima facie case had 
been rebutted. Chief Justice Stone said (p. 752) : 

It will be noted that the defense that the price discriminations were made in 
order to meet competition, is under the statute a matter of “rebutting” the Com- 
mission’s “prima facie case.” Prior to the Robinson-Patman amendments, sec- 
tion 2 of the Clayton Act provided that nothing contained in it “shall prevent” 
discriminations in price “made in good faith to meet competition.” The change 


in language of this exception was for the purpose of making the defense a matter 
of evidence in each ease, raising a question of fact as to whether the competition 


justified the discrimination. 
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The showing made here by the petitioner that it made the lower 
price in good faith to meet competition, we assume, as the Commission 
apparently did, was made out. The effect of it was to rebut the prima 
facie case made by the Commission’s proof of the petitioner’s discrimi- 
natory prices. If nothing further appeared in this record, the case 
might well have ended there. The reason for making the discrimina- 
tion was effective to rebut the prima facie case in price discrimination, 
but it still remained a discrimination, and that discrimination affected 
competition on the retail level among the retail customers of the whole- 
salers to whom the petitioner has sold. The discrimination in price 
in favor of the parties in this case, which the petitioner had a right 
to make as against its competitors, was then used by the petitioner’s 
customers to work havoc among competitors on the retail level. The 
petitioner had given a club to its wholesalers which they passed on to 
their retailers to bludgeon their competitors. This is what the Com- 
mission is trying to stop, and it is toward the elimination of this evil 
that the cease and desist order is directed. 

The Commission here considered the other evidence as to the effect 
on competition of this continuing discrimination and found, and it was 
justified in finding, that the discrimination not only may but did affect 
competition. There is substantial evidence in this record that the 
petitioner’s favored wholesalers were in a position to do and did do 
injury to competition. Where as here the discrimination is between 
purchasers who are in competition, and the competition which is 
alleged and proved to be injured is among the retail customers of 
the favored purchasers and other retailers, the fact that the seller’s 
discriminatory price was made to meet his own competition is not con- 
trolling. The discrimination continued here and its effect was direct 
and harmful to competition and was properly condemned by the Com- 
mission’s order, notwithstanding the petitioner’s discrimination in 
price was made in good faith to meet competition of its own. 

The case of Samuel H. Moss, Inc., v. Federal Trade Commission, 
148 F. (2d) 878 [4 8. & D. 324],1 does not, as we understand it, hold 
that Section 2 (b) is a defense in all events. It holds only that a 
lower price discrimination made in good faith to meet competition, 
standing alone, may be a defense. If there were no further showing 
that the lower price lessens or tends to prevent competition, the justi- 
fication in the discrimination would be made out. But in the instant 
case, the Commission went further and showed that the petitioner’s 
discrimination in price to its wholesale customers did have the effect 
to substantially lessen competition or to injure, destroy, or prevent 
competition. Note, however, that it would have been necessary for 
the Commission to prove only that such discrimination in price may 


1 Also reported in 40 F. T. C. 885. 
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have that effect. Trade Comm’n v. Morton Salt Co., 334 U. 8. 37, 
68 S. Ct. 822, 92 L. Ed. 948 [44 F. T. C. 1499; 4 S. &D. 716]. It is 
not actual injury alone, but the prospect Peonebly to be expected of 
injury to competition ts the statute seeks to prevent. 

[217] We agree with the Commission that the showing of the peti- 
tioner that it made the discriminatory price in good faith to meet 
competition is not controlling in view of the very substantial evidence 
that its discrimination was used to affect and lessen competition at 
the retail level. 

The petitioner objects to paragraph 6 of the cease and desist order. 
This paragraph reads as follows: 

6. By selling such gasoline to any jobber or wholesaler at a price lower than 
the price which respondent charges its retailer-customers who in fact compete 
in the sale and distribution of such gasoline with the retailer-customers of such 
jobbers or wholesalers, where such jobber or wholesaler resells such gasoline to 
any of its said retailer-customers at less than respondent’s posted tank-wagon 
price or directly or indirectly grants to any such retailer-customer any discounts, 
rebates, allowances, services or facilities having the net effect of a reduction in 
price to the retailer. 

This paragraph is intended to eliminate the effects of the discrim- 
inatory price made to these customers, Citrin, Wayne, and Stikeman, 
who do a wholesale business. To avoid the force of this paragraph, 
the petitioner may do one of two things. First, discontinue selling 
to wholesalers at a price different than that made to retailers. The 
petitioner’s three largest competitors in Detroit have found it agree- 
able to do so. The petitioner argues that this is an elimination of 
wholesalers. If this be true, it is elimination only where their exist- 
ence cannot be justified except on the exploitation of a differential 
in price not justified by any cost savings to obtain that price. This 
does not impress us as either illegal, unwarranted, or unjust. 

Secondly, the petitioner may under the right to choose its cus- 
tomers refuse to sell to wholesalers who sell to retailers below the price 
the petitioner makes to its own retailers. The petitioner does not 
have to make price-control agreements with anyone. It has only to 
govern its own conduct to avoid the impact of an unlawful discrimina- 
tion. To govern its conduct, the order makes the petitioner deal with 
its wholesalers at its peril as to what they might do with the gasoline 
in the future. The petitioner has no control and can have no control 
over the price of gasoline after it is sold to the wholesalers. The lat- 
ter may put any price on it they may choose. They may give it away 
if they like. The petitioner should not be required to police its whole- 
salers and to sell to them at the petitioner’s peril. The petitioner 
should be liable if it sells to a wholesaler it knows or ought to have 
known is engaging in or intends to engage in the competitive practices 
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condemned by this proceeding. Under the order as drawn, the peti- 
tioner would be liable if afterwards the wholesaler should resell at- 
a price lower than the petitioner charged its retailers. If the peti- 
tioner is to be hailed into court for a violation of the Commission’s: 
ordet, the petitioner must be guilty of knowingly choosing a customer 
. who is using or intends to use its price advantage to undersell the peti- 
tioner in its prices made to its retailers. 

We would modify paragraph 6 to read as follows: 

By selling such gasoline to any jobber or wholesaler at a price lower than the 
price which respondent charges its retailer-customers who in fact compete in 
the sale and distribution of such gasoline with the retailer-customers of such 
jobbers or wholesalers, where such jobber or wholesaler, to the knowledge of 
the respondent or under such circumstances as are reasonably calculated to 
impute knowledge to the respondent, resells such gasoline or intends to resell 
the same to any of its said retail-customers at less than respondent’s posted 
tank-wagon price or directly or indirectly grants to any such retailer-customer 
any discounts, rebates, allowances, services, or facilities having the net effect. 
of a reduction in price to the retailer. 

The order as modified will be enforced, and judgment thereon will 
be entered accordingly. 


TENNESSEE COAL, IRON & RAILROAD CO. v. FEDERAL. 
TRADE COMMISSION 


No. 8818—F. T. C. Docket 760 
(Circuit Court of Appeals, Fifth Circuit. Apr. 1, 1949) 


Ordered, pursuant to stipulation of parties, that petitioner be allowed to 
withdraw its petition filed May 24, 1938, to review the cease and desist 
order entered July 21, 1924, 8 F. T. C. 1, 58, against United States Steel 
Corp. and certain of its corporate affiliates, including petitioner in this 
case—requiring them to desist from use of the Pittsburgh-plus system 
of basing-point prices—following aflirmance by the third circuit of that 
desist order on October 5, 1948 (ante, p. 1084), and that the case be 
dismissed. 


DECREE 


Curtis L. Water, C. J. 

On motion of the petitioner in the above styled case and, pursuant 
to the stipulation of parties this day filed herein, petitioner is allowed, 
at its cost, to withdraw its petition and it is accordingly ordered, 
adjudged, and decreed by the court that said petition be and the 
same hereby is withdrawn, and that said case be and the same hereby 
is dismissed. The costs hereof are taxed against petitioner, for 
which execution may issue. 
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CLAYTON MARK & CO. ET AL. v. FEDERAL TRADE 
COMMISSION? 


No. 464—F. T. C. Docket 4452 
(United States Supreme Court. Apr. 25, 1949) 


Decision affirming per curiam, by a four-to-four vote, the decision of the 
Seventh Circuit Court of Appeals of May 12, 1948, in Triangle Conduit 
Cable Co., Inc. v. Federal Trade Commission, 168 F, (2d) 175, 44 F. T. C. 
1522; affirming and enforcing the Commission’s cease and desist order in 
Rigid Steel Conduit Assn. et al., Docket 4452, 38 F. T. OC. 534, which re- 
quired the 18 manufacturers of all the rigid steel conduit produced in the” 
United States, acting through their trade association, to discontinue sell- 
ing on a basing-point delivered-price system long employed by them under 
which sellers quoted identical delivered prices to any given destination, 
and engaging in a variety of other practices designed to further that end. 


Mr. Albert R. Connelly, Mr. Thurlow M. Gordon, Mr. Edward H. 
Green, Mr. Earl F. Reed, Mr. W. Demming Stewart, and Mr. Milton 
H. Tucker for petitioners. 

Mr. Charles H. Weston, Solicitor General Perlman, Assistant At- 
torney General Bergson, Mr. W. T. Kelley, Mr. Robert B. Dawkins, 
and Mr. Walter B. Wooden for the Federal Trade Commission. 

Mr. Julius Henry Cohen, Mr. Burton A. Zorn and Mr. Edwin P. 
Kaufman filed a brief for the Chamber of Commerce of the State of 
New York, as amicus curiae, urging reversal. 


Per Curtam: The judgment is affirmed by an equally divided 
court. - 

Mr. Justice Jackson took no part in the consideration or decision 
of this case. 


HILLMAN PERIODICALS, INC. v. FEDERAL TRADE 
COMMISSION ? 


No. 131, Docket 21034—F. T. C. Docket 5440 


(Circuit Court of Appeals, Second Circuit, Apr. 25, 1949) 


APPELLATE PROCEDURE AND ProcrerpIncs—Finpines or Commissrion—ir Svup- 
PORTING HVIDENCE ADEQUATE : 


Findings of Federal Trade Commission on adequate evidence established 
the facts for Court of Appeals on petition to review order of the Commis- 


sion. 


1 Reported in 336 U. S. 956. For case before the Commission see 38 F. T. C. 534. 
2Reported in 174 F. (2d) 122. For case before Commission, see 44 F. T. C. 832. 
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CEASE AND DESIST OrnpERS—Meruops, ACTs AND PracTiceS—Relizr—ir UNLAW- 
FUL PRACTICES DISCONTINUED IN PART ! 
That unlawful practices had been discontinued im part did not deprive 
the Federal Trade Commission of power to make such order as it determined 
necessary to prevent their revival. 


APPELLATH PROCEDURE AND PROCEEDINGS—CEASE AND Desist ORDERS—METHODS, 
ACTS AND PRACTICES—HXTENT AND SCOPE—IN GENERAL 


Where findings of particular violations of Federal Trade Commission have 
been made, the determination of what order is necessary to enforce the act 
fairly and adequately is a matter as to which the judgment of the Federal 
Trade Commission is controlling unless its discretion has been clearly abused. 


CeAse AND Desist Orpers—Meruops, AcrTs, AND PracrTicES—ADVERTISING 
FALSELY oR MISLEADINGLY, AND NEGLECTING, UNFAIRLY OR DECEPTIVELY, TO 
MAKE MATERIAL DIscLOSURE—CONTENT OF PRODUCT 


Order of Federal Trade Commission requiring that abridged reprints so 
state was not an abuse of discretion. 


(The syllabus, with substituted captions, is taken from 174 F. (2d) 
122.) 

On petition to review order of Commission, petition dismissed, and 
order affirmed. 


Mr. Joseph Schultz and Mr. Henry E. Schultz, both of New York 
City (Mr. Joseph E'. Ginn, of New York City, of counsel), for peti- 
tioners. 

Mr. James W. Cassedy, Assistant General Counsel, Mr. John W. 
Carter, Jr., Special Attorney, for Federal Trade Commission, Mr. W. 
T. Kelley, General Counsel, and Mfr. Walter B. Wooden, Associate 
General Counsel, all*of Washington, D. C., for respondent. 

[123] Before Cuasn, Cuarn, and Frank, Circuit Judges. 


Per Curram: After due notice and hearing, the Federal Trade Com- 
mission ordered the petitioners, who publish and distribute magazines 
and books in interstate commerce, to cease and desist from certain prac- 
tices in regard to reprints. A substantial part of the business of peti- 
tioners consists in reprinting and distributing in small paper covered 
books so-called western, detective, and thriller stories. 

The order in its negative aspects required them to refrain, in con- 
nection with the distribution of reprints from which substantial part 
of the original text had been deleted, from representing in any manner 
that they were “unabridged” or “complete and unabridged” or “full 
length novel” or any other term of similar import to designate or 
describe them. 

In its affirmative aspects the order required the petitioners to put 
the word “abridged” on the front cover and title page of such reprints 
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“in immediate connection with the title and in clear, conspicuous type.” 
If the reprint had an additional wrapper or cover bearing the title the 
word “abridged” was to be placed on that in a like way. All adver- 
tising of such reprints was required to indicate clearly that they 
were abridged “unless the title of each and every reprint so advertised 
be immediately accompanied in equally conspicuous type by the word 
‘abridged’.” Whenever a new title was used in place of the original it 
was required that “such substitute title be immediately accompanied, 
in equally conspicuous type, by the title under which such story was 
originally published.” 

The Commission made findings on adequate evidence which establish 
the facts for us. Benton Announcements v. Federal Trade Commis- 
sion, 2 Cir.,; 180 F. (2d) 254 [35 F. T. C. 941; 3S. & D. 495]. These 
facts show that the petitioners have violated section 5 (a) of the 
Federal Trade Commission Act. 52 Stat. 111; 15 U.S. C. A. See. 
45 (a). See Federal Trade Commission v. Standard Education So- 
ciety, 302 U. S. 112 [25 F. T. C.1715;2.S. & D. 429]. . 

Though they have discontinued their unlawful practices in part, 
that did not deprive the Commission of power to make such order as it 
determined necessary to prevent their revival. Federal Trade Com- 
mission Vv. Goodyear Tire & Rubber Co., 304 U.S. 257 [26 F. T. C. 1521; 
28. & D. 456]; National Silver Co. v. Federal Trade Commission, 2 
Cir., 88 F. (2d) 425 [24 F. T. C. 1627;28. & D. 399] ; Educators Asso- 
ciation v. Federal Trade Commission, 2 Cir., 108 F. (2d) 470 [30 F. 
T.C. 1614;38.& D. 171]. What order is necessary to enforce the 
statute fairly and adequately, after findings of particular violations 
have been made, is a matter as to which the judgment of the Commis- 
sion is controlling unless its discretion has been clearly abused. 
Herzfeld v. Federal Trade Commission, 2 Cir., 140 F. (2d) 207 [38 F. 
T. C. 883;4S.& D.109]. No abuse has been shown. 

Order aflirmed. 


TAG MANUFACTURERS INSTITUTE ET AL. v. FEDERAL 
TRADE COMMISSION 2 


No. 4287—F. T. C. Docket 4496 
(Circuit Court of Appeals, First Circuit. May 12, 1949) 


Worps AND PHRASES—“PRICE Lists” 
A “price list” is an invitation to customers to make offers to buy on basis 
of list prices. 


1 Reported in 174 F. (2d) 452. For case before the Commission see 43 F. T. C. 499. 
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Mernops, Acts, AND PRACTICES—CONCERT OF Acrion—Price INFORMATION—COL- 
LECTION AND DISSEMINATION—PRICE LISTS AND Orr-List SALES—Ir EXISTING 
Price Unrrormity Nor RESULT OF AGREEMENT, AND FREEDOM OF ACTION RE- 
SERVED TO HACH 


Tag manufacturers’ agreement, requiring manufacturers to file published 
price lists and revisions thereof with trade association and to report off-list 
sales to association and for dissemination of such information to manufac- 
turers and to consumers, was not “unfair method of competition” in violation 
of Federal Trade Commission Act, where such uniformity as existed in list 
prices and selling prices was not result of operation of agreement, and each 
manufacturer could change list price and make off-list sales. 


(The syllabus, with substituted captions, is taken from 174 F. (2d) 
452.) 


On petition to review an order of the Federal Trade Commission, 
order set aside. 


_ Mr. Robert E. Canfield, of New York City (Mr. William W. Corlett, 
Mr. Francis OC. Lowthrop, and Wise, Corlett & Canfield, all of New 
York City, on the brief), for petitioners. 

Mr. Walter B. Wooden, Associate General Counsel, and Mr, E'ver- 
ette MacIntyre, Assistant Chief Trial Counsel, both of Washington, 
D.C. (Mr. W. 7. Kelley, General Counsel, of Washington, D. C., on 
the brief), for respondent. 

Before Macruver, Chief Judge, Woovsury, Circuit Judge, and 
Prrers,* District Judge. 


Macruner, Chief Judge. 

Petitioners in this case ask us, pursuant to the authority of §5 (c) 
of the Federal Trade Commission Act, as amended (38 Stat. 719, 52 
Stat. 112), to review and set aside or modify a cease and desist order 
of the Federal Trade Commission. The petition contains sufficient 
allegations of fact to establish this court as a proper forum for review. 

On May 2, 1941, the Commission issued its complaint against the 
present petitioners, the Tag Manufacturers Institute (hereinafter 
called the Institute), an unincorporated trade association, Frank H. 
Baxter, trading under the name of Frank H. Baxter Associates, indi- 
vidually and as secretary-treasurer and executive director of the 
Institute, and 29 corporations and 2 partnerships each engaged in the 
business of manufacturing tag products. The complaint alleged that 
beginning more than 8 years prior to May 2, 1941, and continuing to 


*Judge Peters heard the oral argument and participated in the conference at which a 
tentative decision for the petitioners was taken. The draft of this opinion was not com- 
pleted until after the onset of his serious illness. It must therefore be recorded that Judge 
Peters does not participate in the judgment of the court. 
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that date, petitioners “have entered into and carried out an under- 
standing, agreement, combination, and conspiracy to restrict, restrain, 
suppress, and eliminate price competition in the sale and distribution 
of said tag products” in interstate commerce; that pursuant to said 
agreement, petitioners “have fixed and maintained, and still fix and 
maintain, uniform prices, terms, and conditions of sale for said tag 
products”; that the acts and practices of petitioners “have a dangerous 
tendency to and have actually hindered and prevented price competi- 
tion” in the sale of tags in interstate commerce, have placed in [453] 
petitioners the power to control and enhance prices on said products, 
have unreasonably restrained such commerce “and constitute unfair, 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act.” 

There followed a protracted proceeding before the Commission, 
with a transcript of testimony of more than 2,500 pages and exhibits 
numbering 1,500 more or less. Finally, after a hearing on exceptions 
to the trial examiner’s report, the Commission on May 19, 1947 , issued 
its findings of fact and the cease and desist order now under review. 

The manufacturing petitioners sell and distribute approximately 
95 percent of the tag products purchased and used in the United 

States, with 55 percent of the business of the industry shared by the 
four largest manufacturers. 

Certain standardized tags are made in advance of sale and sold out 
of stock, such as plain unprinted stock shipping tags. However, over 
80 percent of the business is in made-to-order tags, the varieties of 
which are almost unlimited, representing as they do selective combina- 
tions of materials and processes, or component elements, in various 
sizes and shapes. The much greater part of the products of the in- 
dustry, particularly of made-to-order tags, is sold direct to consumers, 
but there is a considerable volume of sales to distributors and others 
for resale. To some extent, tag manufacturers buy from other manu- 
facturers, for resale, types of tags which they do not themselves manu- 
facture. Orders for tags are generally small in dollar value, averag- 
ing between $20 to $40, and a thousand or more orders for tags are 
placed with manufacturers each business day. 

In such an industry, it would evidently not be practicable for a 
manufacturer to give a price on each order, based upon an individual 
cost estimate of that order. Hence, early in the history of the indus- 
try, manufacturers began to issue price lists to their salesmen, distribu- 
tors, and customers. The simple stock tags were customarily listed at 
stated prices for the finished product. With respect to the more elab- 
orate, and infinitely various made-to-order tags, the price lists would 
enumerate the prices of the various basic components, such as tag stock, 

866412—51——73 
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strings, wires, punches, eyelets, stapling, gumming, printing, etc.— 
from which the price for any particular tag, made up from the desired 
combination of components, might be computed.’ 

A price list is normally not construed to be a general offer in the 
sense that a contract would be formed by a communication from an 
intending buyer stating that he agrees to take a specific quantity of 
the goods at the listed price; rather, the preferred construction is that 
the price list is merely an invitation to customers to make offers to buy 
on the basis of the list prices. (1 Williston on Contracts (rev. ed. 
1936) § 27). The price list does serve to indicate to the trade the scale 
of prices which the seller hopes and expects to maintain in the gen- 
erality of future transactions until further notice. Tf he should later 
[454] wish to take advantage of changed market conditions warranting 
an increase in the price level, he would naturally put out a revised price 
list. If, on the other hand, the seller experiences difficulty in main- 
taining the scale of prices in his extant price list, and is increasingly 
obliged to make off-list sales at lower prices, the price list will even- 
tually lose its significance and a revised one will be issued to the trade. 
In other words, from the nature of things it is reasonably to be ex- 
pected that off-list sales would be the exception rather than the rule, 
and that the greater portion of sales would be at the prices stated in 
the seller’s current price list. This is particularly true in an industry 
such as the tag industry, with its wide variety of products and tremen- 
dous number of sales transactions each of small dollar volume on the 
average. 

The issuance of price lists by tag manufacturers had become estab- 
lished as a general practice in the industry prior to the formation of 
the Institute and prior to the execution of the various tag industry 
agreements, later to be described, which formed the principal basis of 
the Commission’s complaint against petitioners. 

The Institute was organized in 1933, and has operated continuously 
since that time. All the manufacturing petitioners have become mem- 


2'The following extract from an exhibit indicates the enormous variety of tag products : 

“There are eight standard sizes of shipping tags and according to the T. M. I. Manual of 
Standard Specifications these are commonly available in 49 different grades of stock. There 
are 36 varieties of printing in reasonably common use and any tag can be delivered in any 
of 4 forms, namely unstrung, strung, wired, or with fasteners attached. Multiplying 8 
by 49 by 36 by 4 gives 56,448 possible items based on the 8 standard sizes of shipping tags 

“That is, however, only the beginning. Shipping tags can be furnished in other ane 
standard sizes and in special qualities of stock, nor is the kind of printing necessarily 
limited to the 36 varieties above referred to. There are different qualities of strings and 
wires which can be attached in many different lengths and there are several styles of tag 
fasteners used every day of the week. Other special features available on shipping tags 
include serial numbers of which there may be from 1 to more than 100 on each tag 
varnishing, paraffining, lacquering, special patches, punches, and perforations knit vantone 
sizes and qualities of metal eyelet reinforcements, ; 

“Besides shipping tags the industry manufactures merchandise tags in considerable 
variety, subject, not only to the variations just discussed, but to considerably greater 
variety in sizes than is commonly among shipping tags.” 
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bers of the Institute. At all times since its organization, the active 
management of the Institute has been in the hands of petitioner 
Frank H. Baxter, its secretary-treasurer and executive director. The 
Institute has concerned itself with typical trade association activities, 
and among other things has fostered efforts at more refined stand- 
ardization of tag products and components thereof. 

While the National Industrial Recovery Act (48 Stat. 195) was in 
effect, a Code of Fair Competition for the Tag Industry was promul- 
gated February 1, 1934. The Code Authority consisted of the Ex- 
ecutive Committee of the Institute and such other persons as the 
Administrator for Industrial Recovery designated. Under the code, 
a so-called “open-price plan of selling” was prescribed, under which 
each member of the industry was required to file a schedule of his 
prices and terms of sale; manufacturers who did not file such a sched- 
ule were “deemed to have filed a schedule conforming * * * with 
the schedule * * * on file which states the lowest price and the 
most favorable terms.” It was provided that no filed schedule “shall 
be such as to permit the sale of any product at less than the cost 
thereof” to the filing member, determined in a manner thereinafter 
prescribed. Further, it was provided that no member of the industry 
“shall sell such product for less than such price or upon terms or condi- 
tions more favorable” than stated in his filed price schedule. A revised 
schedule might be filed at any time, but such revision was not to become 
effective until 7 days after the date of filing, “provided, however, that 
an increased price may become effective at such earlier date as the 
member filing the same shall fix.” Petitioners concede that these 
price-fixing provisions of the code would have been illegal except for 
the exemption from the antitrust laws contained in the National 
Industrial Recovery Act. 

After the National Industrial Recovery Act was invalidated in 
A. L. A. Schechter Poultry Corp. v. United States, 295 U. S. 495. 
(1935), members of the industry adopted a succession of four tag in- 
dustry agreements, so-called, in 1935, 1936, 1987, and 1940. 'The 1940 
agreement was in effect when the Commission’s complaint was filed, 
and was still in effect at the time of the final hearing before the Com- 
mission. Four of the manufacturing petitioners were not subscribers 
to the first two agreements, but all of them were parties to the 1937 
and 1940 agreements, and all tag manufacturers who were parties 
to a particular agreement were members of the Institute at the same 
time. One of the subscribers to the two later agreements, the Whitney 
Manufacturing Corp., was not a tag manufacturer but a tag jobber, 
and hence a customer of tag manufacturers. 

Each of the agreements provided that Baxter, in his business style 
Frank H. Baxter Associates, should undertake the administration of 
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‘the terms of the agreement. Minimum wage provisions were con- 
tained in all four agreements, and industrial home [455] work was 
outlawed by the 1937 and 1940 agreements. Otherwise the agreements 
were concerned chiefly with the reporting and dissemination of 
industry statistics. There was some variation in detail in the series 
of agreements, but these variations need not now be elaborately set 
forth. It is sufficient for present purposes to set forth with particu- 
larity only certain features of the 1940 agreement upon which the 
controversy chiefly turns. 

The 1940 agreement is stated to be between certain manatee re 
and distributors of tag products, thereinafter called the “Subscribers,” 
and Frank H. Baxter Associates, thereinafter called the « Associates.” 
The agreement recites the desire of the subscribers “by voluntary action 
to foster fair competitive opportunities in the public interest, by 

gathering and disseminating information regarding the essential fac- 
tors entering into their commercial transactions, and to preserve and 
maintain a free and open market for the sale and distribution of their 
products;” and the willingness of the associates (Baxter) “to under- 

take and faithfully perform the duties essential to the effective and 
impartial administration of this agreement.” 

Article I of the 1940 agreement defines the products pee art by 
the agreement by reference to a list contained in an appendix attached 
thereto. It further prescribes the monthly sum to be paid by each 
subscriber to the associates (Baxter) as compensation for the services 
to be rendered thereunder. In addition it is provided that each sub- 
scriber shall at the outset deliver to the associates (Baxter) a monetary 
deposit ($500 for the larger companies), to constitute a revolving 
fund out of which the associates, as trustees, shall pay for the ac- 
count of any subscriber damages or assessments due under the terms 
of the agreement. All the parties “agree that the undertakings em- 
braced by this contract shall at all times constitute the entire agree- 
ment between the parties, or any of them, relating to cooperative 
action in connection with transactions in the products”; that “any 
cooperative activities by and between the parties, or any of them, 
which may tend to extend these undertakings * * * shall con- 
stitute a breach thereof”; that the determination by a board of arbitra- 
tion that there has been such a breach “shall have the effect of termi- 
nating the contract between that party or those parties found to have 
been in breach hereof and the other parties hereto.” 

Article IT of the 1940 agreement requires the subscribers to report 
to the associates (Baxter) the prices, terms, and conditions of each 
sale of or contract to sell any tag products covered by the agreement. 
Each such report shall be mailed to Baxter “not later than the close 
of the business day following that on which such sale,or contract of 
sale was made”; and “shall include a full description of the trans- 
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action reported, including such specific items as the associates may 
from time to time aod as necessary to a complete understanding 
of the prices, terms, and conditions reported.” Further, each sub- 
seriber is required, at the effective date of the agreement, to send to 
Baxter “a complete statement of his published list price and terms, 
including his policies, for himself and his agents, regarding quantity 
differentials, trade classifications and discounts, credit terms, cash 
discounts, deferred and partial shipments, delivery terms, overruns 
and underruns, samples, overshipments, free goods, special services, 
and rebates or concessions of whatever nature; and complete speci- 
fications of his products.” As often as a subscriber’s published list 
prices, terms or conditions of sale may be revised, “he shall report 
such revision to the associates not later than the close of the business 
day following publication thereof.” It is further provided that the 
reporting of published list prices and revisions thereof shall as to 
sales and) contracts of sale “consummated on the basis of such pub- 
lished prices, terms and conditions,” constitute tlte reporting of such 
transactions as requir ed in the earlier portion of article II. A further 
important provision of article IT is as follows: 

(5) The provisions of this section are intended only to set forth the obligations 
of the subscribers to report to the associates all price-information affecting the 
products and every change in any element [456] thereof, actually effective prior 
to such report. Nothing herein shall be construed as a limitation or restriction 
upon the right of each subscriber independently to establish such prices, or such 
terms and conditions of sale, or policies of whatever nature affecting prices or 
sales, as he may deem expedient. Nothing in any report made to the associates 
by any subscriber hereunder shall be construed as a representation or pledge 
as to prices, terms, conditions of sale, or policies in current or future transactions. 

With reference to the use by Baxter of the foregoing information, 
it is provided: 

(6) The associates shall disseminate information received pursuant to article 
II hereof, to all subscribers, in such form and to such extent as the associates 
with the advice of the subscribers may determine: Provided, however, That no 
price, term, or condition of sale shall be publicized by the associates until the 
same shall have appeared in a published price list or shall have been embodied 
in a closed transaction, whether a sale or contract of sale, or option or agreement 
to purchase. i 

All information relating to prices, terms, and conditions of sale disseminated to 
the subscribers pursuant hereto shall be freely and fully available to public 
agencies, distributors, and consumers of the products, and to any other properly 
interested person ; and shall be disseminated in the same manner as to subscrib- 
ers, to such of them as may apply therefor and arrange for payment of the reas- 
onable cost of such service. 

Hach subscriber agrees that he will notify purchasers from him of the availa- 
bility of this information. 


Article III of the 1940 agreement requires each subscriber through- 
out the life of the agreement to mailto Baxter “duplicates of every in- 
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voice or other memorandum of shipment or delivery of the products 
and of all credit memoranda applicable thereto. Such invoices and 
memoranda shall indicate quantity, grade or quality, price, destina- 
tion, purchaser and terms of sale, and shall be accompanied by a full 
statement of all pertinent information* covering samples, over-ship- 
ments, free goods, special services, and rebates or concessions of what- 
ever nature.” All such duplicates must be mailed “not later than the 
close of the business day following that on which the originals thereof 
were mailed to their addressees.” It is provided that the associates 
(Baxter) “shall compile the information submitted to them pursuant 
to this article in such a way as not to disclose the information of any 
one subscriber or the names of any purchasers, and shall disseminate 
the same to all subscribers in tables showing the quantities of products 
sold and the sales value thereof; at such intervals and in such detail as 
the associates, with the advice of the subscribers, may from time to 
time determine.” . 

Article IV of the 1940 agreement relates to the enforcement of the 
aforesaid reporting undertakings. It is recited that a breach of 
article II or article III by any subscriber “resulting in the inaccurate, 
incomplete, or tardy dissemination of market information which is the 
essential aim hereof will, it is agreed, cause pecuniary damage to 
every other subscriber in proportion to the extent of his interest in 
the marketing of the products. And whereas the precise amount of 
actual damage in any given case would not be susceptible of accurate 
determination,” the subscribers agree to a scale of “liquidated dam- 
ages” therein specified. Thus, for delay in transmitting a report of 
any price, term or condition of sale pursuant to article IT, the liqui- 
dated damages are stated to be $5 per day for the period of such 
delay, provided that no assessment of damages shall exceed 10 per- 
cent of the value of the transaction in question. For failure to trans- 
mit copies of invoices or memoranda as described in article IIT “within 
10 days after the date of mailing of the original of each such invoice or 
memorandum,” the “liquidated damages” are stated to be an amount 
equivalent to 10 percent of the aggregate value of all the subscriber’s 
transactions proved to be affected by such failure, up to a maximum 
of $100 applicable to a single day’s billing by one subscriber. For 
refusal promptly to respond to inquiries by Baxter or to submit books 
or records to examination as provided in article IV, the “liquidated 
damages” are [457] stated to be $25 for each day of such default, after 
receipt from Baxter “of formal demand therefor, citing this section.” 
Liquidated damages in accordance with the foregoing provisions are 
to be assessed by Baxter, under a prescribed procedure, which includes 
the right of an accused subscriber to a decision by a board of arbitra- 
tion by way of appeal from a determination by Baxter. Liquidated 
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damages collected from each subscriber are to be distributed pro rata 
among all other subscribers. The article ends with the following: 

Nothing herein contained shall be construed as requiring, authorizing or per- 
mitting the associates to assess liquidated damages, if and whenever their counsel 
shall advise against such action on the grounds that such assessment might con- 
stitute an unlawful penalty or forfeiture; or if and whenever the facts found in 
any given case do not establish probable actual damages. 

The final article in the 1940 agreement, article V, provides for ter- 
mination of the entire agreement “by written agreement of a majority 
of the parties”; and permits any subscriber to terminate his obliga- 
tions thereunder by giving written notice to Baxter not less than 120 
days prior to the desired termination date. It is further provided 
that any manufacturer of tag products “may become a subscriber to 
this agreement at any time by signing the same and making the pay- 
ments provided in article I hereof.” An appendix contains additional 
agreements by the subscribers relating to minimum wages and overtime 
rates for work in excess of 40 hours per week, and forbidding the 
employment of homeworkers. 

In administering the agreement, Baxter developed what the Com- 
mission found to be “a very ingenious system of compiling, correlating, 
and reporting, to each of the respondent members, the price informa- 
tion filed by them with him.” The price lists forwarded to Baxter 
by the various tag manufacturers after they have been issued to sales- 
men, distributors, and customers, are by him assembled, classified, 
and reflected in a loose-leaf volume entitled “Compilation of Prices, 
Terms, and Conditions of Sale in the Tag Industry,” supplemented by 
letter bulletins from time to time. As above indicated, the manu- 
facturers are required to send in to Baxter reports of their sales or 
contracts of sales made at off-list prices, that is, transactions consum- 
mated on terms varying from those specified in the particular manu- 
facturer’s filed price list ; and these reports of off-list transactions must 
be mailed to Baxter not later than the close of the business day follow- 
ing that on which the sale was made. Baxter sends out to all sub- 
scribers daily bulletins, or “pink sheets,” recording thousands of these 
off-list transactions each month, showing the name of seller, descrip- 
tion of the tag product, quantity, list price, actual price of the par- 
ticular off-list transaction, and the State where the customer is located, 
but not disclosing the name of the buyer. In addition, Baxter peri- 
odically compiles and sends out statistical information showing aggre- 
gate quantities of tag products sold and aggregate sales value thereof, 
but not disclosing the figures of any individual manufacturer or the 
names of any purchasers. This information Baxter derives prin- 
cipally from the duplicate invoices which manufacturers are required 

_to forward to him under article III of the agreement. 
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Petitioners and the Commission are at odds in characterizing the in- 
formation correlated by Baxter in the aforesaid loose-leaf volume or 
compuation. The Commission found that the prices of each of the 
subscribing manufacturers as contained in the compilation “constituted 
both the current and future prices” of said manufacturers. Peti- 
tioners, on the other hand, say that the compilation “is a book of refer- 
ence with respect to past market conditions only.” This disagreement 
seems to us to resolve itself into a mere matter of nomenclature; the 
basic facts are clear. A new price list is reported to Baxter after it 
has been issued to the particular manufacturer’s salesmen and cus- 
tomers. In that sense, it is a report of a past event. After the lapse 
of a few days, the information will be relayed by Baxter to the other 
subscribers so that due correction of the compilation may be made to 
conform to the revised price list. But the tag industry agreement 
specifically recognizes that the [458] manufacturers are free to make 
off-list sales; and in practice all of the subscribing manufacturers 
have freely done so. Therefore the Commission is inaccurate in its 
finding that, when a price list is filed with Baxter, the prices so listed 
become and remain the prices for tag products of the subscriber so 
filing until revised by notice to Baxter and the filing with him of a 
revised price list. Furthermore, a manufacturer making use of the 
compilation at any given moment could not even be sure that the prices 
of a particular competitor listed therein were the prices contained in 
that competitor’s currently effective price list ; for the possibility could 
not be excluded that such competitor within the previous 2 or 8 days 
might have issued to the trade a revised price list, effective at once, 
which revision had not yet been relayed by Baxter in regular course. 

On the other hand, it is obvious that the compilation in the hands 
of the subscribers is more than an object of academic historical interest 
and is designed for a practical business purpose. Manufacturers do 
not change their price lists every day. A price list may remain in 
effect for weeks, often for months, without change. While at any 
given moment it is possible that the most recently revised price list of 
one or two manufacturers might not yet have been reflected in the 
compilation, there is every assurance that for the most part the com- 
pilation discloses current price list information. Examination of the 
compilation, together with the more recent “pink sheets” showing 
off-list sales, will give a quite accurate picture of the current price 
structure in the industry. Also, the “pink sheets” for several weeks 
past and recent revisions of price lists noted in the compilation may 
disclose trends indicative of future market conditions. All this is 
true, even though each subscriber remains free to change his price list 
at any time without prior notice, and though the subscribers have made 
no commitment inter se, express or implied, to adhere-to their -pub- 
lished price lists. It is the contention of petitioners that the statistics 
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thus made readily available under the tag industry agreement are quite 
properly and lawfully disseminated in order that competition may be, 
not blind, but intelligent and informed. 

Reference has previously been made to the NRA Code for the tag 
industry, under which it was unlawful for a tag manufacturer to make 
sales at prices or on terms more favorable to the buyer than those con- 
tained in his price schedule filed with the Code Authority; and under 
which a revised price schedule containing lower prices could not be- 
come effective until 7 days after date of filing. ‘The Commission found 
that the purpose of the tag industry agreements “was to keep in force 
and effect the open price-reporting plan originally adopted under the 
National Industrial Recovery Act.” We say without hesitation that 
this crucial finding is a pure assumption, not a rational inference from 
the evidence. Under the tag industry agreement, a manufacturer may 
put into effect a new price list without. prior notice to Baxter, and, 
though leaving unchanged his filed price list, he may make off-list sales 
also without prior notice to Baxter. The commitment is to report 
such transactions to Baxter after the event. Of course, a written 
agreement may be a sham to mask an actual understanding of the 
parties to a different effect. But the evidence of the practice of the 
parties under the agreement negatives the possibility of an inference 
that the real agreement of the subscribers was that they would adhere 
to their filed list prices. They all made off-list sales, and reported 
them to Baxter as required by the agreement. Off-list pricing has 
occurred without discernible territorial pattern, with no apparent 
correlation between the frequency of off-list sales and the size of the 
companies, or the types of tag products, or the size of the orders, or the 
classes of customers. There has been wide variation in the proportion 
of off-list business of individual manufacturers from week to week. 
The Commission found, as an over-all average, that approximately 
25 percent of the dollar value of the aggregate total sales of all the 
subscribing manufacturers has been at off-list prices. This figure the 
petitioners have accepted as correct. 

[459] The Commission further found as follows: 

A respondent member in filing an off-list or restricted offer with respondent 
Frank H. Baxter for dissemination by him was in effect serving notice upon 
the respondent members competing with him that this was an unusual act and 
limited in nature and that he was not, in general, varying from his filed price 
list. Only to the extent that a respondent member repeated such off-list sales 
did such action affect the general price structure. Consequently, the publicity 
given to off-list sales among respondent members tended to restrain them from 
cutting prices and to cause them to maintain and adhere to their filed price 
lists as published in the general-offer price book [i. e., Baxter’s “Compilation” 
above described]. Such publicity also informed all of the respondent: members 
of the price activity of any particular member and placed the respondent mem- 
bers in a position to take retaliatory action if unsatisfactory pricing policies 
were followed by any particular respondent. 
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The foregoing is perhaps more in the nature of a priori argument 
than a finding of fact. In the many years of operation under the 
various tag industry agreements, there have been untold hundreds 
of thousands of sales transactions. In the face of the finding that, 
on the average, 25 percent of sales have been off list, an off-list sale 
certainly cannot be characterized as “an unusual act.” We have 
already pointed out that from the nature of a price list, and the pur- 
pose it is designed to serve, one would expect that the greater pro- 
portion of sales would be at the prices stated in the seller’s current 
price list; and it is certainly not surprising to find that 75 percent 
of the sales of the subscribing manufacturers have been at list. 
Despite the fact that the tag industry agreements have been in effect 
for a number of years, the Commission has produced no evidence 
indicating that the percentage of adherence to list prices has been on 
the increase, or indeed, that there is now a greater adherence to list 
prices than was the case prior to the promulgation of the NRA Code 
under which members of the industry were required to adhere to 
their filed price schedules. Nor is there evidence of “retaliatory 
action” by any subscribers to coerce other subscribers into adher- 
ence to list prices. They all engaged in off-list pricing to such an 
extent that it would be wholly irrational to infer that the essence of 
their agreement was that they would all adhere to their current price 
lists on file with Baxter. The Commission argues in its brief that the 
requirement of disclosure of off-list sales “exposed the manufacturer 
who reduced his price to the odium of being a ‘price cutter’ or 
‘chiseler.’” Petitioners have aptly replied: “Someone has said that 
an odor which is common to all is offensive to none.” 

We quote now another important finding by the Commission: 

The effect of the operation of the open price-reporting plan under the agree- | 
ments and jn the manner hereinabove described has resulted in a substantial 
uniformity of prices for tags and tag products among the respondent members. 

Such uniformity of prices is clearly indicated by examination of the prices, 
terms, and conditions of sale set out in the general-offer price books issued by the 
respondent Frank H. Baxter. In addition, a study was made by I. Chance 
Buchanan, who was called as a witness for the Commission in this proceeding. 
This witness studied and compared the offers of each of the respondent members 
for a selected test period and made a comparison of the prices reflected in the 
compilation set forth in the general-offer price books issued by the respondent 
Frank H. Baxter showing compilations of prices, terms, and conditions af sales 
as of May 12, 1939, and as of August 27, 1940. In making this study the witness 
prepared a series of tabulations showing the results of his investigation. Sum- 
marizijng the results shown by these tabulations, it appears that at the beginning 
of the test period, May 12, 1939, the compilation reflected 96.8 percent uniformity 


and at the end of the period, August 27, 1940, the compilation reflected 97.5 
percent uniformity of general-offer filed prices among the respondent members. 
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When the Commission finds that the operation of the price- report- 
ing plan “has re{460Jsulted in a substantial uniformity of prices,” we 
take it the Commission is referring to uniformity of prices which 
buyers have been obliged to pay, though the finding is supported by 
reference to evidence relating to uniformity of price lists as reflected 
in the compilation. In its brief, the Commission attributes to peti- 
tioners a “concession of a 75-percent uniformity in actual sales prices.” 
It is clear that petitioners have made no such concession. They have 
conceded that approximately 75 percent of their aggregate total dollar 
volume of sales has been at the prices in their respective price lists, 
which is quite a different thing. They have made no concession at 
all as to the percentage of uniformity of their filed price lists as 
reflected in the compilation. 

Petitioners make what has impressed us as a strong attack upon 
the statistical validity of the price list study by the Commission ex- 
pert Buchanan referred to in the above quotation. The study was 
selective, and did not purport to embrace all types of tag products. 
The trial examiner described the tags covered by the study as “a 
representative variety of tags.” Petitioners point out, however, among 
other objections, that types of tags representing only 13 percent of 
total business were given 71.69 percent weighting in the study, whereas 
types of tags representing $7 percent of total business were given 
28.31 percent weighting: that the cypes of tags thus overweighted 
were stock tags, list prices of which are usually substantially uniform 
when market conditions are stable, whereas the types of tags thus 
underweighted were made-to-order tags, the list prices for compo- 
nents of which usually have a greater degree of nonuniformity. Peti- 
tioners also point out that the study excluded sales to wholesalers and 
sales to Government agencies, although wholesalers’ discounts and 
discounts to Government agencies, as shown on price lists, were char- 
acteristically nonuniform. It is also noted that the Buchanan study 
reflected a percentage of price list uniformity of the selected types 
of tags on two dates only, May 12, 1939, and August 27, 1940. Even 
in the case of stock tags, list prices of which are usually substantially 
uniform when market conditions are not changing, as petitioners 
concede, there are from time to time unsettled periods during which 
subscribers are successively filing revisions of their price lists, which 
periods may extend over weeks or months, when there must obviously 
be nonuniformity in the filed list prices. Petitioners’ statistical chal- 
lenge to the conclusions of the Buchanan study are really not autre 
in the Commission’s brief, except with the suggestion that it is “im- 
practicable” for an appellate court to weigh Lge a: complicated 
and labored objections without retrying the case.’ 
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We think the evidence does warrant a finding that during the 
‘life of the tag industry agreements there has from time to time 
been considerable list price uniformity with respect to types of 
tags constituting a large portion of the industry’s business. Such 
a finding, in conjunction with the unchallenged finding that on 
the average 75 percent of the industry’s business is done at list, 
would warrant the inference that during the years in which the 
tag industry agreements have been in effect there has been a con- 
siderable uniformity of actual selling prices. The evidence does nof, 
however, warrant the Commission’s finding that the effect of the 
operation of the tag industry agreements “has resulted in a sub- 
stantial uniformity of prices for tags and tag products among the 
respondent members.” In the first place, this implies that the in- 
stances of departure from uniformity are insignificant and unsub- 
stantial—which certainly cannot be said. In the second place, there 
is no evidence that such uniformity as has existed is a result of the 
operation of the tag industry agreements, for it does not appear 
whether there has been an increase or decrease of uniformity either 
in list prices or in actual selling prices since the agreements have 
been in operation. 

The only evidence in the record giving a glimpse of actual compe- 
tition between manufacturers for the same piece of business is 
Commission’s exhibit 1022. This exhibit was compiled by a Com- 
mission witness from “pink sheets” in Baxter’s office covering 4 
period during which the tag industry agreement of 1937 was in 
effect, which agreement, unlike that of 1940, required the subscrib- 
ing manufacturers to [461] report to Baxter their off-list price quota- 
tions as well as consummated sales. The exhibit covered a wide 
variety of tag products with respect to which the “pink sheets” dis- 
closed a complete uniformity of list prices for the tag or its com- 
ponent parts. It showed over 400 instances in which two or more 
manufacturers quoted off-list prices to the same customer at the 
same time on the same piece of business. In 95 percent of all the 
given instances, there was nonuniformity in the quoted prices. In 
every one of the instances where more than three manufacturers 
were bidding for the same order, the customer had a choice of dif- 
ferent quoted prices. Counsel for the Commission was embarrassed 
when petitioners’ counsel proceeded to point out to the trial exami- 
ner what the exhibit showed, and sought unsuccessfully to with- 
draw the exhibit from evidence on the ground that it had been intro- 
duced for another purpose. Thus, the only evidence in the record 
showing actual “shopping around” by tag buyers before placing an 
order indicated that in 95 percent of the instances there was compe- 
tition among the rival manufacturers on the basis of price differ- 
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entials. Not a single buyer was called by the Commission as a wit- 
ness to testify that he tried shopping around on a price basis among 
two or more manufacturers and was met by uniformity of price quo- 
tations. Under the circumstances it is not reasonable to assume 
that the competitive picture’ etched by Commission’s exhibit 1022 
is a distorted one. 

In support of its conclusion, the Commission refers to the provi- 
sions in the tag industry agreements designed to insure compliance 
with the reporting commitments of the subscribers. Baxter was given 
access to the books and records of the subscribers in the investigation 
of complaints of violations and in routine periodic check-ups. The 
Commission found that Baxter “caused periodic checks to be made 
of the books and records of the various respondent members by a 
representative of his office to determine if they were adhering to the 
published prices and reporting all deviations therefrom.” As phrased, 
this finding contains an ambiguous overtone which seems to imply 
that there was an agreement to adhere to list prices, and that Baxter 
examined the books to see if this agreement was being fulfilled. As 
previously indicated, there was no such agreement. The evidence is 
uncontradicted that Baxter’s only concern with off-list transactions 
was to find out if they had been reported, after the event, as the agree- 
ment required. If the investigation indicated a violation of ‘any 
reporting obligation of a subscriber, Baxter would institute proceed- 
ings for assessment of “liquidated damages” as specified in the agree- 
ment. ‘Total assessments for acts of noncompliance amounted to less 
than $10,000 for the period 1935-41. The record contains not a single 
instance of an assessment for failure to adhere to a list price. 

The provisions of the tag industry agreement of 1940, above quoted, 
are carefully drawn on the theory that these assessments are in the 
nature of “liquidated damages,” which are not to be imposed in the 
absence of a finding of “probable actual damages.” Cf. Sun Printing 
and Publishing Assn. vy. Moore, 183 U.S. 642 (1902). In fact there 
is evidence in the record of instances where the Board vacated assess- 
ments on the ground of lack of probable actual damages. The Com- 
mission consistently describes these assessments as “penalties.” 
Whether they are “liquidated damages,” as they purport to be, or “pen- 
alties,”’ as the Commission calls them, is hardly decisive. If the report- 
ing commitments they are designed to buttress are otherwise lawful, 
the agreement does not become a violation of the antitrust laws or 
the Federal Trade Commission Act merely because the reporting plan 
is accompanied by a penalty provision which would not be legally 
enforceable. 

Nor is the conclusion of the Commission strengthened by its find- 
ing that the administration of the reporting agreements “was materi- 
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ally assisted by the standardization of the component parts of tags 
and tag products developed and adopted under the auspices of the 
respondent institute.” As a matter of fact the foundation work in 
the direction of standardization was done many years before the insti- 
tute was organized. A simplified practice recommendation for paper 
shipping tags was developed by a general conference of producers, 
dis[462]tributors and users of such tags under the auspices and with 
the active assistance of the Division of Simplified Practice, National 
Bureau of Standards, and was promulgated by the United States 
Department of Commerce. A revision was approved in 1939, and 
has been generally accepted by a large number of producers, distribu- 
tors and users, and by various agencies of the government, including 
the Federal Trade Commission. These standardizations are deemed 
to be to the advantage of all concerned, including the consumer who, 
among other benefits, is thereby better enabled to know what he is 
buying and to make intelligent price comparisons. Of course, the 
detailed standardization of tags and components which the institute 
has assisted in developing tends to make more serviceable the informa- 
tion reported to Baxter under the tag industry agreement and by him 
collated and disseminated among the subscribers. But if the report- 
ing agreement is otherwise lawful, such enhanced usefulness of the 
agreement as results from standardization would hardly infect it with 
illegality. See Maple Flooring M anufacturers Assn. v. United States, 
268 U.S. 563, 566 (1925). 

There has been some tendency to look askance at reporting agree- 
ments between competitors, where the information exchanged is re- 
served exclusively to themselves and withheld from buyers or the 
public generally. Presumably this is because such secrecy more read- 
ily suggests the inference that the agreement is inspired by some 
unlawful purpose and precludes the argument that the information 
thus secretly exchanged serves a function similar to that of market 
information made available through the activities of commodity 
exchanges, trade journals, ete. See American Column & Lumber Co. 
vy. United. States, 257 U. S. 877, 411 (1921) ; Sugar Institute, Ine. v. 
United States, 297 U. S. 553, 596-7 (1936) ; with which cf. Maple 
Flooring Manufacturers Assn. v. United States, supra, 268 U.S. at 
573-4. 'The Commission has therefore been at pains to discredit the 
provision of the tag industry agreements which purport to render the 
information compiled by Baxter freely available to any interested 
person. It found that in practice “the respondent members gave only 
lip service to this provision and never adopted any practical plan 
whereby this information might be made available to buyers gen- 
erally.” As above stated, one of the subscribers to the agreements 
was the Whitney Manufacturing Corp., a tag jobber and a buyer from 
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tag manufacturers. The 1940 agreement provided that the informa- 
tion “shall be freely and fully available to public agencies, distribu- 
tors, and consumers of the products, and to any other properly inter- 
ested persons.” It was further provided that the information should 
be disseminated, in the same manner as to subscribers, to any persons 
who might apply therefor and arrange for paying the reasonable cost 
of the service. Subscribers agreed that they would notify their cus- 
tomers of the availability of this information. Under the 1937 agree- 
ment, copies of the compilation were made available for general 
inspection at the various regional offices of Dun & Bradstreet. In 
1940 this practice was discontinued and instead the subscribing manu- 
facturers thereafter printed a statement on their respective invoices 
reading as follows: 

In common with most tag manufacturers, we file up-to-date records of tag 
prices with Frank H. Baxter Associates, 370 Lexington Avenue, New York City, 
where they are open for inspection. 

Baxter kept a compilation available in his office at New York City for 
examination by any interested party. However, the Commission 
found: 

While the record indicates that this compilation may have been occasionally 
examined by purchasers, this plan served no useful purposes for purchasers and 
consumers located outside the New York area and could not be considered as 
making this price information available to buyers generally. 

We are clearly of opinion that if the reporting agreement is other- 
wise unobjectionable, it cannot be said to have become illegal for failure 
of the subscribers to make the information generally available. Custo- 
mers are notified on each invoice that “up-to-date records of tag prices” 
are open for inspection at Baxter’s New York [463] office. Ifa custo- 
mer living outside New York City has any curiosity in the matter, he 
can use the mails; and there is no reason to assume that Baxter would 
not furnish him the information requested. Nor is there any reason to 
assume that Baxter would not inform the inquiring customer of his 
right under the tag industry agreement to subscribe to the service 
regularly. It is noteworthy that the Commission has failed to pro- 
duce a single tag buyer to testify that he was unaware of the existence 
of this information service, or that he sought information from Bax- 
ter and could not get it, or that he sought to subscribe to the service 
and was refused. See United States v. United States Steel Corp., 251 
U. S. 417, 448 (1920). We agree with petitioners that availability 
“does not mean that the information must be crammed down the 
throats of buyers who are not interested in seeing it.” None of the 
cases has gone that far. 

We have come to the conclusion that the reporting agreements 
herein, and the practices of petitioners thereunder, are lawful under 
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the controlling authorities. In the sense indicated earlier in this 
opinion, the issuance of a price list may be said to be an “announce- 
ment of future prices.” The nature of price lists has not changed 
under the tag industry agreements from what it has historically been 
in the industry. The price list is subject to change without, notice, 
and may be freely revised at any time. Even while a particular price 
list is extant, the manufacturer is free to make sales at off-list prices. 
This has always been so (except under the NRA Code), and still 
remains so under the tag industry agreement. When a new price 
list is issued, the agreement requires the manufacturer, after the event, 
to report such revised price list to Baxter. In effect the manufac- 
turer thus says to Baxter: “Enclosed is a copy of the new price list 
which I put in effect yesterday by issuance to my salesmen, dis- 
tributors and customers.” Once a price list has been issued to the 
trade it necessarily becomes pretty much public property. There is 
certainly nothing secret about it. It would be no great feat for a 
manufacturer to obtain copies of his competitors’ price lists. The 
tag industry agreement merely facilitates the assembling of such 
data. As to the obligation of subscribers to report off-list sales and 
to furnish copies of all invoices, that is no more than the reporting 
of past transactions. The Commission has endeavored to show that 
the agreement was something more than this, that it was a price- 
fixing agreement having the purpose and actual effect of restraining 
and preventing price competition. We believe that such findings are 
unsupported by the evidence or by any reasonable inferences to be 
drawn therefrom. We say this with full recognition of our limited 
scope of review of findings of fact by the Commission. Federal 
Trade Commission vy. Algoma Lumber Co., 291 U.S. 67, 73 (1984) 4 

The Commission’s reliance upon American Column & Lumber Co. 
v. United States, 257 U.S. 877 (1921), and United States v. American 
Linseed Oil Co., 262 U.S. 371 (1923), is misplaced. Neither of these 
cases suggests that it is per se unlawful for competitors to agree to 
an exchange of trade data through reports to a central agency. In 
Maple Flooring Manufacturers Assn. v. United States, 268 U.S. 563, 
580 (1925), the Court explains that its opinion in the American Col- 
umn & Lumber Co. case “rests squarely on the ground that there was 
a combination on the part of the members to secure concerted action 
in curtailment of production and increase of price, which actually re- 
sulted in a restraint of commerce, producing increase of price.” Ata 
later point in the Maple Flooring case (p. 585), the Court, in refer- 
ring collectively to the American Column & Lumber Co. and Ameri- 
can Linseed Oil Co. cases, said: 


The unlawfulness of the combination arose not from the fact that the de- 
fendants had effected a combination to gather and disseminate information, but 
eer ‘ 


1 Also reported in 18 F. T. C. 669; 2S. & D. 247. 
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from the fact that the court inferred from the peculiar circumstances of each 
case that concerted action had resulted, or would necessarily result, in tending 
arbitrarily to lessen production or increase prices. 


The Court de[464]cided in the Maple Floorin g case (p. 586) that 
trade associations— 


which openly and fairly gather and disseminate information as to the cost of 
their product, the volume of production, the actual price which the product has 
brought in past transactions, stocks of merchandise on hand, approximate cost 
of transportation from the principal point of shipment to the points of consunip- 
tion, as did these defendants, and who, as they did, meet and discuss such in- 
formation and statistics without however reaching or attempting to reach any 
agreement or any concerted action with respect to prices or production or re- 
straining competition, do not thereby engage in unlawful restraint of commerce. 


We think the following observations of the Court in that case are 
also relevant to the case at bar (268 U. S. 582-3) : 


It is not, we think, open to question that the dissemination of pertinent in- 
formation concerning any trade or business tends to stabilize that trade or busi- 
ness and to produce uniformity of price and trade practice. Hxchange of price: 
quotations of market commodities tends to produce uniformity of prices in the 
markets of the world. Knowledge of the supplies of available merchandise tends. 
to prevent overproduction and to avoid the economic disturbances produced by 
business crises resulting from overproduction. But the natural effect of the 
acquisition of wider and more scientific knowledge of business conditions, on the 
minds of the individuals engaged in commerce, and its consequent effect in 
stabilizing production and price, can hardly be deemed a restraint of commerce 
or if so it cannot, we think, be said to be an unreasonable restraint, or in any 
respect unlawful. [ Italics added. } 

It is the consensus of opinion of economists and of many of the most important 
agencies of Government that the public interest is served by the gathering and 
dissemination, in the widest possible manner, of information with respect to the 
production and distribution, cost and prices in actual sales, of market commodi- 
ties, because the making available of such information tends to stabilize trade . 
and industry, to produce fairer price levels, and to avoid the waste which in- 
evitably attends the unintelligent conduct of economic enterprise. Free compe- 
tition means a free and open market among both buyers and sellers for the sale 
and distribution of commodities. Competition does not become less free merely 
because the conduct of commercial operations becomes more intelligent through 
the free distribution of knowledge of all the essential factors entering into the 
commercial transaction. General knowledge that there is an accumulation of 
surplus of any market commodity would undoubtedly tend to diminish produc- 
tion, but the dissemination of that information cannot in itself be said to be 
restraint upon commerce in any legal sense. The manufacturer is free to pro- 
duce, but prudence and business foresight based on that knowledge influence 
free choice in favor of more limited production. Restraint upon free competi-_ 
tion begins when improper use is made of that information through any con- 
certed action which operates to restrain the freedom of action of those who buy 


and sell.? 


2 Mr. Justice Brandeis, who knew something about these matters, expressed similar views 
in his dissenting opinion in American Column & Lumber Co. v. United States, 257 U.S. 37T, 


413 et seq. (1921). 
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In Cement Manufucturers Protective Assn. Vv. United States, 268 
U. S. 588, 606 (1925), the Court said: 


We realize also that uniformity of price may be the result of agreement or 
understanding, and that an artificial price level not related to the supply and de- 
mand of a given commodity may be evidence-from which such agreement or 
understanding, or some concerted action of sellers operating to restrain commerce, 
may be inferred. But here the Government does not “rely upon agreement or 
understanding, and this record wholly fails to establish, either directly or by 
inference, any concerted action other than that involved in the gathering and 
dissemination of pertinent information with respect to the sale and distribution of 
cement to which we have referred, and [465] it fails to show any effect on price 
and production except such as would naturally flow from the dissemination of that © 
information in the trade and its natural influence on individual action. 


Upon the authority of the Maple Flooring case, the Court held that 
“such activities are not in themselves unlawful restraints upon com- 
merce and are not prohibited by the Sherman Act.” 

In Sugar Institute, Inc. v. United States, 297 U.S. 553 (1936), the 
Court struck down an agreement which included a reporting feature 
with “a requirement of adherence, without deviation, to the prices and 
terms publicly announced” (p. 582; see also pp. 577-9, 585, 601). Ex- 
plaining the holdings in American Oolumn & Lumber and the Linseed 
Oil cases, supra, the Court said (pp. 599-600) : 

And while the collection and dissemination of trade statistics are in themselves 
permissible and may be a useful adjunct of fair commerce, a combination to gather 
and supply information as a part of a plan to impose unwarrantable restrictions, 
as, for example, to curtail production and raise prices, has been condemned. 
Chief Justice Hughes, speaking for a unanimous Court, also had this 
to say (p. 598) : 


Further, the dissemination of information is normally an aid to commerce. 
As free competition means a free and open market among both buyers and sellers, 
competition does not become less free merely because of the distribution of knowl- 
edge of the essential factors entering into commercial transactions. The natural 
effect of the acquisition of the wider and more scientifie knowledge of business 
conditions on the minds of those engaged in commerce, and the consequent 
stabilizing of production and price, cannot be said to be an unreasonable restraint 
or in any respect unlawful. [Italies added.] 


Obviously the Sugar Jnstitute case is distinguishable from the case 
at bar for here, as we have seen, the parties have made no agreement 
to adhere to their filed list prices and, in fact, have departed therefrom 


whenever they saw fit. The distinction is sharply defined by a further 
extract from the Sugar Institute case (297 U.S. at 601) : 


The vice in that agreement was not in the mere open announcement of prices 
and terms in accordance with the custom of the trade. That practice which had 
grown out of the special character of the industry did not restrain competition. 
The trial court did not hold that practice to be illegal and we see no reason for 
condemning it. The unreasonable restraints which the defendants imposed lay 
not in advance announcements, but in the steps taken to secure adherence, with- 
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ont deviation, to prices and terms thus announced. It was that concerted under- 
taking which cut off opportunities for variation in the course of competition 
however fair and appropriate they might be. 

It is true that the above cases all came up under the Sherman Act 
rather than under the Federal Trade Commission Act. In Federal 
Trade Commission v. Cement Institute, 333 U.S. 688, 694, 708 (1948) 
[4S8.& D. 676],‘it was pointed out that whereas all conduct condemned 
by the Sherman Act may likewise be an “unfair method of compe- 
tition” in violation of the Federal Trade Commission Act, the converse 
is not necessarily true; that individual or concerted conduct which 
falls short of bemg a Sherman Act violation may nevertheless con- 
stitute an unfair method of competition under the Federal Trade 
Commission Act. But in the case at bar the gravamen of the Com- 
mission’s case against petitioners was that the agreement was more 
than a plan for the exchange of information as to past transactions, 
and was in fact a price-fixing scheme which in purpose and effect un- 
duly restrained and suppressed competition. The Commission has 
not held, and would not be warranted in holding, that in the absence 
of these assumed features of Sherman Act violations (which we think 
are not supported by the evidence), the reporting agreement as such 
is nevertheless an “unfair method of competition” within the meaning 
of the Federal Trade Commission Act. 

[466] Since, in our view of the case, the cease and desist order will 
have to be set aside, it becomes unnecessary for us to consider certain 
seriously pressed objections by petitioners to the breadth of the order. 

A judgment will be entered setting aside the order of the 
Commission. 


UNITED STATES v. MORTON SALT CO. AND INTERNA- 
TIONAL SALT CO. 


No. 9753-4—F. T. C. Docket 4819 
(Circuit Court of Appeals, Seventh Circuit. May 20, 1949) 


APPELLATE PROCEDURE AND PROCEEDINGS—HINFORCEMENT PROVISIONS AND PROCE- 
DURE—CEASE AND Desist ORDERS AND ENFORCEMENT DrEcREES—SUPPLEMENTAL 
CoMPLIANCE REPORTS—WHETHER ORDER REQUIRING, INCIDENT TO NEW INVESTI- 
GATION, OR ORIGINAL PROCEEDING 

Where challenged order of Federal Trade Commission called for an addi- 
tional and supplemental report showing manner and form of compliance 
with cease and desist order and with enforcement decree, challenged order 
could not be construed as one entered in a new investigation, but in deter- 
mining its validity would be regarded as one issued in connection with and 
as a part of original proceeding. 


1 Also reported in 44 F. T. C. 1460. ; 
2 Reported in 174 F. (2d) 708. For case below (80 I". Supp. 419), see supra p. 1075. For 
decision of Supreme Court reversing, on Feb. 26, 1950, see 338 U. S. 632. 
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FEepERAL TRADE CoMMISSION ACT—EXINFORCEMENT PROVISIONS AND PROCEDURE— 
CEASE AND DESIST ORDERS AND ENFORCEMENT DrcREES—IF JURISDICTION OF 
Court of APPEALS MApE EXcLUSIVE UNDER AcT 


Under Federal Trade Commission Act, court, which by its decree enforces 
cease and desist order of Federal Trade Commission has exclusive enforce- 
ment jurisdiction and one who asserts that such jurisdiction resides else- 
where has heavy burden which can be met only by rule or statutory pro- 
vision which clearly divides jurisdictional responsibility, and language which 
only raises doubt is insufficient. 


FEDERAL TRADE CoMMISSION ACT—HNEORCEMENT PROVISIONS AND PROCEDURE— 
CEASE AND DESIST ORDERS—W HETHER PROVISIONS COMPLEMENTARY TO GENERAL 
INVESTIGATORY POWERS 


Provision of Federal Trade Commission Act relating to issuance and 
enforcement of cease and desist orders, and the provision conferring powers. 
of investigation upon the Commission, are not complementary but are dis- 
tinct, each directed to different situations. 


APPELLATE PROCEDURE AND PROCEEDINGS—-HNFORCEMENT PROVISIONS AND PROCE- 
DURE—CEASE AND DESIST ORDERS AND ENFORCEMENT DECREES—SUPPLEMENTAL 
COMPLIANCE REPORTS—-WHETHER SUSTAINABLE UNDER GENERAL INVESTIGATORY 
POWERS ' 

Where Federal Trade Commission had issued cease and desist order, and 
after Court of Appeals had entered an enforcement order, the Commission 
issued a second order calling for an additional or supplemental report, the 
second order could not be sustained as one issued under statute conferring 
powers of investigation upon Commission and authorizing it to eall for 
“annual or special reports.” 


APPELLATE PROCEDURE AND PROCEEDINGS—ENFORCEMENT PROVISIONS AND PROCE- 
DURE—CEASE AND DESIST ORDERS AND ENFORCEMENT DECREES—SUPPLEMENTAL 
CoMPLIANCE REPORTS—WHETHER SUSTAINABLE UNDER GENERAL INVESTIGATORY 
Powrers—‘SrrecraL” Reports UNDER—As ADDITIONAL TO “ANNUAL” REPORTS AND: 
AUTHORIZED, Bur Nor To CEASE AND Desist COMPLIANCE ORDER 


Under provision of Federal Trade Commission Act conferring powers of 
investigation upon Commission, *‘special report” which Commission may eall 
for is one additional or supplemental to “annual report,” but not as additional 
and supplemental to order of compliance with cease and desist order. 


APPELLATE PROCEDURE AND PROCEEDINGS—ENFORCEMENT PROVISIONS AND Pro- 
CEDURE—CrASE AND DESIST ORDERS AND ENFORCEMENT DrecREES—COoMPLIANCE 
ReErorts—TIME LIMITATION FIxED BY COMMIsSsION—WHETHER BINDING oN 
CourT 


Sixty-day limitation fixed by rule for reporting compliance with cease 
and desist order of Federal Trade Commission is not binding on court which 
issues enforcement order and court may fix such time for compliance as: 
it sees fit. 


FEDERAL TRADE COMMISSION ACT—ENFORCEMENT PROVISIONS AND PrRocEDURE— 
CEASE AND DESIST ORDERS AND HNFORCEMENT DECcREES—RULE MAKING Powrr— 
AS APPLICABLE TO PARTICULAR STATUTE CONCERNED ONLY, AND Not IN DEROGA- 
TION OF EXCLUSIVE APPELLATE HNFORCEMENT JURISDICTION 


Provision in statute enumerating additional powers of the Federal Trade: 
Commission and empowering the Commission to Classify corporations and. 
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to make rules, applies only to the particular statute of which it is a part, 
and does not authorize the Commission to promulgate a rule directed to 
the enforcement of statute giving Court of Appeals exclusive jurisdiction 
to enforce a cease and desist order of the Commission. 


PROCEEDINGS BEFORE COMMISSION—RULES OF PRACTICE—CEASE AND DESIST 
OrDERS—CoMPLIANCE REePorts—As EXCLUSIVE or Court DECREE OR COMMISSION 
ORDER MERGED THEREIN 


Rule authorizing the Federal Trade Commission to require any respondent 
on [704] whom an “order” has been served to file compliance reports refers 
only to an “order” entered by the Commission and does not include a court 
decree or an order of the Commission merged therein. 


APPELLATE PROCEDURE AND PROCEEDINGS ENFORCEMENT PROVISIONS AND PRO- 
CEDURE—CEASE AND DrsISt ORDERS AND ENFORCEMENT DECREES—SUPPLEMENTAL 
COMPLIANCE REPORTS—VALIDITY 


Where Court of Appeals by proceedings therein had acquired exclusive 
jurisdiction to enforce cease and desist order of Federal Trade Commission, 
the Commission had no power to enforce or aid in the enforcement of the 
court’s decree or of the cease and desist order which had become merged in 
the decree and therefore order of the Commission calling for an additional 
and supplemental report showing manner and form of compliance with cease 
and desist order and with the court’s decree, was invalid. 

(The syllabus, with substituted captions, is taken from 174 F, (2d) 
703.) 

On appeal from judgment. in favor of defendants, in action to 
enforce an order of the Commission requiring defendants to file 


special reports, judgment affirmed. 


Mr. Otto Kerner, Jr., United States Attorney, Mr. John P. Lulinskt, 
Assistant United States Attorney, Chicago, Illinois, Mr. Joseph 8. 
Wright, Assistant General Counsel, M7. J. B. Truly, Special Attorney, 
Federal Trade Commission, Washington, D. C., lr. J. Stephen Doyle, 
Jr., Special Assistant to the Attorney General, Mr. Walter B. Wooden, 
Associate General Counsel, Washington, D. C., for appellant. 

Mr. L. M. McBride, Mr. Harvey Wienke, Chicago, Ill., Mr. Charles 
HI. G. Kimball, Chicago, Il., Mr. Frederic R. Sanborn, Mr. Louis H. 
fall, New York City, Putney, Twombly, Hall & Skidmore, New York 
City, Wr. James T. Welch, Washington, D. C. (McBride & Baker, 
Chicago, Illinois, Davies, Richberg, Beebe, Busick & Richardson, 
Washington, D. C., of counsel), for appellees. 

Before Masor, Chief Judge, Minvon and Durry, Cirewit Judges, 
Minton, Cirewt Judge, dissenting. 


Masor, Chief Judge. 

This action was commenced by the United States against numerous 
defendants, including International Salt Co. and Morton Salt Co. 
From an adverse judgment entered August 20, 1948, the Government 
separately appealed as to these two defendants. Only issues of law 
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are involved in each appeal, and being identical, they may appro- 
priately be considered and disposed of in a single opinion. 

The action, according to the complaint, was instituted by the Attor- 
ney General upon request of the Federal Trade Commission (herein- 
after called the Commission) for the enforcement of a Commission 
order “requiring additional reports of compliance,” and to recover 
forfeitures for failure of defendants to comply with such order. The 
action is predicated upon title 15 U.S. C. A. section 49," which vests 
the several district courts of the United States with jurisdiction to 
direct a corporation to comply with an order issued by the Commis- 
sion, and section 50, which vests any district court with jurisdiction 
of suits by the United States for the recovery of forfeitures if a cor- 
»oration fails to file any report so required within the time fixed by 
the Commission. 

The order sought to be enforced was issued by the Commission on 
September 2, 1947, under the authority asserted to reside[705]in rule 
XXVI, promulgated by the Commission, and section 46 (a) and (b) 
of the act. The complaint sets forth verbatim the order relied upon 
and the notice of default served on the defendants. There are at- 
tached to the complaint numerous exhibits, including a copy of rule 
XXVI. 

The court below in a well-reasoned opinion held that it was without 
jurisdiction to entertain the cause of action. United States v. Morton 
Salt Co. and International Salt Co. v. United States, 80 F, Sup. 419. 
This holding was predicated upon the conclusion that the Commis- 
sion’s order of September 2, 1947, was invalid because issued without 
authority. It is obvious, so we think, that the right to maintain the 
instant action is dependent upon the validity of the order. 

The issue thus presented calls for a further statement of the factual 
situation. On September 18, 1940, the Commission issued its com- 
plaint under section 45, charging defendants and others with en- 
gaging in an unlawful conspiracy to fix prices on and to control the 
production of salt in connection with the sale and distribution of 
that commodity in interstate commerce. On November 10, 1941, the 
Commission issued its order to cease and desist, requiring the defend- 
ants to discontinue the conspiracy alleged in the complaint. A peti- 
tion for review of the Commission’s order was filed by the defendants 
in this court which rendered its opinion March 8, 1948. Salt Pro- 
ducers Association v. Federal Trade Commission, 134 F. (2d) 354. On 
April 20, 1948, [8 S. & D. 542]? this court entered its decree moditfy- 
ing the Commission’s order in certain respects, affirming it as modified 
and directing compliance therewith. In effect, this court by its decree 


1 Section numbers used in this opinion, unless otherwise noted, refer to the Federal Trade 
Commission Act, title 15, U. 8. C. A. 7 


* Also reported in 86 F. T. C. 1110. 
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enforced’ the modified cease and desist order under section 45 and 
commanded these defendants (as well as the others) to obey said de- 
cree, without prejudice to the right of the Commission to initiate 
contempt proceedings or penalty proceedings under section 45 (1), 
and it required the defendants to file a compliance report within 90 
days and reserved to this court “jurisdiction of this cause to enter 
such further orders herein from time to time as may become necessary 
effectively to enforce compliance in every respect with this decree and 
to prevent evasion thereof * * *.” Within the time thus desig- 
nated in the decree of this court, each of the defendants filed a report 
with the Commission showing the-manner and form in which they 
were complying with the court’s decree. In the interim, during’ a 
period of more than 5 years, no question has been raised by the Com- 
mission as to the form or content of such compliance reports, and 
during said period the defendants have not been charged with a 
violation of the decree of this court and no request has been made by 
the Commission that this court order or direct an investigation into 
defendant’s conduct. 

The Government apparently senses the insecurity of its position if 
it be held that the order sought to be enforced was in aid of or for 
the purpose of enforcement either of the decree of this court or the 
Commission’s cease and desist order modified to conform therewith. 
And so any such purpose on the part of the Commission is disclaimed. 
There was no attempt, so it is asserted, to enforce either the court’s 
decree or the Commission’s order, but “the sole purpose of the order 
requiring the reports was to inquire as to the manner of compliance 
by defendants with the Commission’s modified order to cease and 
desist * * * and this court’s decree enforcing that order.” We 
have some difficulty in following a theory that the purpose was merely 
to obtain information as to whéther defendants have been violating 
the decree of this court and at the same time denying that such pur- 
pose bears any relation to its enforcement. We are informed that 
if the defendants are shown to have violated the order of the Com- 
mission modified in conformity with the decree of this court, two 
courses are open, (1) it can certify the facts to the Attorney General 
under section 56 of the act, requesting that he file a civil suit seeking 
civil penalties under the provisions of section 45 (1), or (2) it can 
petition this court for a rule requiring defendants to show cause why 
they are not in contempt of court. [706] 

We, as the court below, do not agree with the Government’s con- 
tention that the Commission initiated a new investigation. The rec- 
ord plainly discloses that the controverted order was issued in con- 
nection with and as a part of the proceeding theretofore had under 
section 45; in fact, the order itself calls for “an additional and supple- 
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mental report showing the manner and form of compliance with the 
modified order: to cease and desist entered by the Commission on 
August 10, 1943, and with the decree of the Circuit Court of Appeals 
for the Serenth Circuit entered on April 22, 1943.” “Additional and 
supplemental” to what? The answer must be that such reference was 
to the report of compliance required by the decree of this court and 
that the order was only a further step in the ‘proceeding of which 
this court retained jurisdiction. Any doubt in this respect is dispelled 
by the fact that the order of September 2, 1947, is given the same title 
and docket number as the Counnisoion: S ovigiad) order dated November 
10, 1941. 

ie already noted, this court retained jurisdiction “to enter such 
further orders * * * as may become necessary effectively to en- 
force compliance in every respect with this decree and to prevent 
evasion thereof.” The jurisdictional reservation thus provided was 
in conformity with section 45 of the act; in fact, a reading of this 
section discloses in unmistakable fashion that every vestige of juris- 
diction over a proceeding such as that under discussion was definitely 
lodged with the Court of Appeals. The court is given the power to 
enter a decree “affirming, modifying, or setting aside the order of 
the Commission, and enforcing the same to the extent that such order 
is affirmed,” and “the court shall thereupon issue its own order com- 
manding obedience to the terms of such order of the Commission.” 
It is also provided, “The judgment and decree of the court shall be 
final, except that the same shall be subject to review by the Supreme 
Court upon certiorari.” Not only was the court endowed with juris- 
dictional power, but by subsection (d) it was provided that such 
jurisdiction “shall be exclusive.” 

Thus, with enforcement jurisdiction so firmly and exclusively lodged 
im a court of appeals both by the statute and decree of the court, it 
would seem that one who asserts such jurisdiction to reside elsewhere 
is confronted with a heavy burden which can be met only by a rule 
or statutory provision, which makes clear a legislative purpose to 
impair or divide the jurisdictional responsibility provided in section 
45. Language which only confuses the situation or raises a doubt 
should not be accepted as sufficient. 

An analysis of section 46 furnishes no sound basis for the contention 
either that it can be utilized as an aid to a proceeding under section 45 
or that it was intended to impair or detract from the unambiguous 
and exclusive jurisdictional provision of that section. 

Section 46, so far as relevant, empowers the Commission in para- 
graph (a) “To gather and compile information concerning, and to 
investigate * * * the organization, business, conduct, practices, 
and management of any corporation * »* * and its relation to 
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other corporations and to individuals, associations, and partnerships,” 
and in paragraph (b) “To require, by general or special orders, cor- 
porations, * * * or any class of them, or any of them * * * 
to file with the commission * * * annual or special, or both an- 
nual and special, reports or answers in writing to specific questions 
* * *” which will inform the Commission regarding the business 
affairs of those corporations, and the “relation” thereof “to other 
corporations, partnerships, and individuals * * = *,” 

Not only does the language fail to reveal any interdependence of 
the two sections, but the opposite is indicated. Section 46 is directed 
solely to a “corporation,” while section 45 refers to any “person, part- 
nership, or corporation.” Also, section 46 is concerned with “annual 
or special, or both annual and special, reports,” while section 45 makes 
no mention of reports but leaves it to the court to “issue its own order 
commanding obedience to the terms of such order of the Commission.” 
[707}. 

Both sides have set forth, particularly with reference to sections 
45 and 46, a large amount of legislative history, a discussion of which 
would serve no useful purpose. It can be safely said, however, that 
such history discloses that sections 45 and 46 were not intended as 
complementary but were designed as separate and distinct, each di- 
rected to different situations. The dual purposes embodied in the 
two sections were recognized in F. 7. C. v. Millers’ National Federa- 
tion, 47 F. (2d) 428, 429, [14 F. T. C. 712; 2 S. & D. 110] wherein the 
court stated: 

The power of investigation conferred upon the Commission by section 6 is 
different in character from the jurisdiction conferred by section 5. Section 6 
contemplates an investigation for the collection of facts for the information 
of Congress in aid of the exercise of its legislative function, or for the Presi- 
dent in aid of recommending necessary legislation. 

See also 7. 7. C. et al. v. Claire Furnace Co. et al., 274 U. S. 160, 170, 
[11 F. T. C. 655; 1S. & D. 602]. 

The report required by the controverted order, as already noted, 
calls for “an additional or supplemental report showing the manner 
and form of compliance,” while section 46 is limited to “annual or 
special reports.” In order to bridge this gap we are urged to hold 
that there is no difference between “an additional or supplemental 
report” and a “special report.” We are not impressed with this 
reasoning. It seems reasonably plain to us that the term “special 
report,” as used in section 46, means something entirely different and 
distinct from “an additional or supplemental report showing the 
manner and form of compliance.” This view is strengthened from 
the fact that section 50, upon which the instant forfeiture action is 
predicated, provides for recovery for failure to file “any annual or 
special report * * * within the time fixed by the Commission.” 
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It is of significance that this forfeiture section and section 46 char- 
acterize the report precisely in the same manner. No forfeiture is 
provided for failure to file “an additional or supplemental report,” 
as called for by the Commission’s order in the instant matter. In 
fact, reports so designated are not, so far as we are aware, referred 
to any place in the act. ~— 

Admittedly, the report required by the Commission’s order in the 
instant matter is not an “annual report.” and we think it equally 
plain that it is not a “special report.” This view finds support im 
the House Committee’s report on interstate and foreign commerce 
(Report No. 533, 63d Cong, 2d sess.), wherem annual and special 
reports are discussed. The congressional committee stated the pur 
pose in authorizing the Commission to require special reports as 
follows: 

The Commission under this section may also require such Special reperts 

as it may deem advisable. By this means, if the ordinary data furnished by 
a corporation in its annual report does not adequately disclese its organization, 
financial condition, business practices, or relation te ether cerperations there 
ean be obtained by special report such additional Information as the Commis- 
Sion may deem necessary. 
It thus appears that the purpose of the “special report” was to enable 
the Commission to obtain information which had not been furnished 
in the “annual report.” In other words, the “special report” was in- 
tended as additional or supplemental to the “annual report” but not 
as additional or supplemental to an order of compliance under section 
45. 

Irrespective, however, of section 46, the Commission argues that its 
order is authorized by rule XXVI. The substance of this rule is con- 
tained in two unnumbered paragraphs. The first paragraph requires 
that a report of compliance be made to the Commission within 60 
days (1) after a cease and desist order has been issued by the Cam- 
mission, or (2) where the parties stipulate to cease and desist. This 
paragraph contains a proviso as fellows: “* * * Previded, hew- 
ever, That if within the said 60-day period respondent shall file peti- 

‘tion for review in a circuit court of appeals, the time for filing report 
of compliance will begin to run de novo from the final judicial deter- 
mination * * *.~° We do not understand the Government te con- 
tend that this [708] paragraph is of any aid to its contention im the 
instant situation. Obviously, it is not because reperts of comphance 
were made by the defendants within the time fixed by the court. It 
is interesting to note, however, that this court im its deeree fixed 90 
days within which the defendants were required te comply rather 
than the 60 days provided in the rule. It would seem either that the 
rule was not called to the court’s attentien or that it was ignered. 
And we have no doubt that the 60-day limitation contained in this 
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proviso was not binding upon the court, which had the authority 
| to fix such time for compliance as it saw fit. 

The Commission relies upon the second paragraph of the rule, 
which provides: 

Within its sound discretion, the Commission may require any respondent upon 
whom such order has been served and any party entering into such stipulation, 
t file with the Commission, from time to time thereafter, further reports in 
writing, setting forth in detail the manner and form in which they are com- 
plying with said order or with said stipulation. 

The scope of this rule appears to depend upon what is meant by 
“suchorder * * * and any party entering into such stipulation.” 
Does it refer only to an order entered by the Commission and a party 
entering into a stipulation as provided for in the first paragraph of 
the rule, or does it include a court decree or an order of the Commission 
merged therein, as the plaintiff here contends? 

The Commission, in support of its authority, relies upon section 46 
(gz). which provides: 

¥rom time to time to dassify corporations and to make rules and regulations 
tor the purpose of carrying out the provisions of this act. 

Thus, two powers are conferred upon the Commission, (1) to clas- 
sify corporations and (2) to make rules and regulations, and such 
powers are joined by the conjunction “and,” which would indicate 
that the latter power is related to the former. As already noted, it 
is only section 46 which is limited to corporations, while section 45 
indudes any “person, partnership, or corporation.” If the plaintiff's 
contention be accepted that the Commission is authorized by this pro- 
vision to promulgate a rule directed to the enforcement of section 45, 
then the exclusive jurisdiction which that section confers upon courts 
becomes little more than an empty gesture. We need not labor this 
point, however, because what we have said concerning section 46 as it 
relates to section 45 is also pertinent to rule XXVI.__In our view, the 
authority contained in section 46 (g) must be limited to section 46. 
Use of language which indicates a broader scope is not difficult to un- 
derstand because at the time of the insertion of section 46 (g) there 
was no section 45, and when the latter section was added there was a 
failure to remove or modify section 46 (g). If the latter section be 
given the scope urged by the plaintiff. the Commission would have the 
authority by rule to impair or share the “exclusive jurisdiction” which 
is expressly conferred upon the courts by section 45. 

And it appears that the plaintiff in the lower court placed no such 
reliance upon this rule as it does here. At any rate, that court (80 F. 
Supp. 419, 425) stated: “The Commission also insists that rule XXVI 
has nothing to do with section 5 compliance reports, but is only in aid 
of economic survey reports under section 6 (b).” The plaintiff here 
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insists that its position was misinterpreted and quotes from its brief 
in that court. We note, however, the following statement from its 
quotation: “This rule was promulgated under subsection (g) of sec- 
tion 6 and implements the authority granted the Commission by sub- 
section (b) thereof.” In our view, that. was the purpose of the rule 
and the extent of its intendment. We are of the view that it furnishes 
no support for the controverted order before us. 

Plaintiff also argues that the Commission has the inherent power 
to require reports of compliance with its orders to cease and desist. 
We need not explore the validity of this argument as it is beside the 
point. We are not here concerned with the power of the Commission, 
inherent or otherwise, to enforce its own orders, but with its power to 
enforce or aid in [7099 enforcement of a decree of this court or an 
order of the Commission which has become merged in a decree of this 
court. This we think it had on its own initiative no power or author- 
ity to do. 

The judgment appealed from is affirmed. 


Minton, Circuit Judge, dissenting. 

A cease and desist order of the Federal Trade Commission that has 
become final without review or after review by this court and is not 
complied with, may result in judgment by a district court for a civil 
penalty under 15 U.S. C. sec. 45 (1) or enforcement proceedings before 
the reviewing Court of Appeals, 15 U.S. C. sec. 45 (d). Noncompli- 
ance may result in dual action—one, for a penalty before the district 
court; two, for enforcement by contempt proceedings by the court of 
appeals; or a choice between the two remedies. Punishment for past 
delinquencies would seem to lie with the district court. Enforcement 
looking to the future would seem to lie with the court of appeals. 
Whether to proceed for punishment or enforcement, or both, would 
require someone to produce the facts. This is the Commission’s job. 
As I understand the instant proceeding, it is not an attempt at en- 
forcement of this court’s decree by the proceeding here instituted in 
the district court, and is therefore by no stretch of imagination an 
interference with the exclusive jurisdiction of this court to enforce 
its orders. The instant proceeding is an attempt by the Commission 
to get the facts upon which to base a judgment as to whether there 
has been compliance, which, if present, results in no further proceed- 
ings; or noncompliance, which, if present, may lead to action for 
penalty or enforcement, or possibly both. 

Does the act authorize the Commission to use the procedure it has 
adopted here to get the facts? We must assume that the Commission 
is unable to tell from the data furnished whether there has been com- 
pliance. Public officers are presumed to act in good faith until the 
contrary has been made to appear. The Commission finds the author- 
ity for the present procedure to obtain the facts under 15 U.S. C. see. 
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46 (a) and (b) and under rule 26! promulgated by the Commission. 
It is the position of the Commission that either the rule or the statute is 
sufficient to justify its action. 

It seems to me that when Congress enacted the Federal Trade 
Commission Act, it was providing an integrated act and not a 
compartmentalized act, as the majority of this court seems to think. 
In my view of the case, it is unnecessary to deal with section 46 (a) 
and (b) and the narrow, restricted construction thereof, as indulged 
im by the majority of this court. I find ample support for the pro- 
cedure of the Commission contained in its rules, read in conjunction 
with the provisions of the statute. Section 46 (g) of the statute 
provides: : 

Sec. 46. Additional powers of commission. 

The commission shall also have power— 

(g) From time to time to classify corporations and to make rules and regula- 
tions for the purpose of carrying out the provisions of sections 41-46 and 47-58 
of this title. 

This, it will be noted, is a part of section 46 which the majority of 
this court holds apples only to corporations. The section just quoted 
specifically refers to sections 41-46. Section 45, which is within this 
reference, deals with persons, partnerships, and corporations, and the 
cease and desist order, here involved arose out of a section 45 pro- 
ceeding. It seems clear to me that Congress by section 46 (g@) gave a 
broad power to make rules for the carrying out of the provisions of 
the whole act. Under this power, the Commission promulgated rule 
26, the pertinent provisions of which read as follows: 

In every case where an order to cease and desist is issued by the Commission 
for the purpose of preventing violations of law and in every instance where the 
Commission approves and accepts a stipulation in which a party agrees to cease 
and desist from the unlawful methods, acts, or practices involved, the respondents 
named [710] in such orders and the parties so stipulating shall file with the 
Commission, within 60 days of the service of such order and within 60 days of 
the approval of such stipulation, a report, in writing, setting forth in detail the 
manner and form in which they have complied with said order or with said 
stipulation: Provided, however, That if within the said 60-day period respondent 
shall file petition for review in a circuit court of appeals, the time for filing report 
of compliance will begin to run de novo from the final judicial determination ; 

* * x * * * * 

Within its sound discretion, the Commission may require any respondent upon 
whom such order has been served and any party entering into such stipulation, 
to file with the Commission, from time to time thereafter, further, reports 
in writing, setting forth in detail the manner and form in which they are 
complying with said order or with said stipulation. 


We are dealing here with a cease and desist order that has been 
reviewed by this court. The rules of the Commission provide that 
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in such a case, the time for filing a report of compliance begins to run 
from the final judicial determination. N othing is said as to how long 
after the time commences to run the report of compliance shall be filed 
with the Commission. Apparently the reviewing court’s order fixes 
that time and in the instant case, this court fixed it at 90 days. 
Obviously, this rule in no manner interferes with the jurisdiction of 
this court to make or enforce its order. Under ‘this rule, whose valid- 
ity is not challenged here, and which rule has the effect of law, the 
Commission may require a party to such cease and desist order “to 
file with the Commission, from time to time thereafter, further reports. 
in writing, setting forth in detail the manner and form in which they 
are complying with said order.” 

What the Commission did on September 2, 1947, in the instant case 
was to require the defendants to file within 30 days after the service 
of notice additional reports showing in detail the manner and form 
sn which the defendants had been and were complying with the cease 
and desist order and the decree of this court, together with some sup- 
porting data. On September 22, 1947, the Commission, at the request 
of one of the respondents in the cease and desist order, but not one 
of the defendants here, extended the time for filing the additional 
reports and data to November 1, 1947. The other 18 respondents in 
the order complied. Apparently the Commission’s procedure did not 
impress them as unusual. The defendants refused to comply and, 
being in default for more than 30 days after November 1, 1947, the 
Commission on February 27, 1948, served notice of default upon the 
defendants, and, upon their further failure to comply within 30 days, 
instituted the instant proceeding, pursuant to 15 U.S. C. sec. 50, which 
provides: 

If any corporation required by said sections to file any annual or special report: 
shall fail so to do within the time fixed by the commission for filing the same, 
and such failure shall continue for 380 days after notice of such default, the 
corporation shall forfeit to the United States the sum of $100 for each and every 
day * * *, 

This section 50 refers to “special reports” required by “said sections,” 
that is, sections 41-46 and 47-58 which are the essential provisions of 
the act. True, the Commission’s proceedings refer not to “special 
reports” but to “additional,” “further,” and “supplemental” reports. 
It seems to me to say the latter are not special reports is to indulge in 
a refinement in language that would not be countenanced even in a 
criminal proceeding. I think “additional,” “further,” and “supple- 
mental” are the equivalent of “special,” since they are all reports not 
required in the usual course. 

The majority have stressed what it sees as an interference with this 
court’s jurisdiction to enforce its decree. (This is a bit unsubstantial, 
it seems to me. If the facts obtained justify proceedings, the Com- 
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mission might proceed only for the penalty under section 45 (1). In 
that instance, the Commission would not have to consult this court at 
all. If it sought enforcement it could only be in this court in full 
recognition of its jurisdiction. 

[711] What this case adds up to is this: That the defendants have 
refused deliberately, and with full consciousness of the consequences, 
to comply with an order of the Commission made pursuant to lawful 
authority, and such deliberate refusal comes squarely within the puni- 
tive provisions of section 50. The Commission’s rules have been pub- 
lished in the code? as a part thereof, following 15 U. S. C. sec. 45 
(1946 edition). Since the regulations, which are authorized by the 
statute, together with the statute authorized the procedure whiclk the 
Commission has followed, the defendants have certainly not been mis- 
led. I would reverse the judgment of the district court. 


DECKER ET AL. v. FEDERAL TRADE COMMISSION : 
No. 9625—F. T. C. Docket 5097 


(United States Court of Appeals for the District of Columbia 
Circuit June 6, 1949) 


PATENTS—“ScoPr” 

In legal contemplation the ‘scope of a patent” is limited to the invention: 
described in the claims of the patent, read in the light of the specification, 
and although the claim may be illustrated by language used in other parts of 
the letters patent, the claim cannot be enlarged by such language. 


PaTENTS—‘CLAIM” 

A “claim” in the patent law has a technical meaning derived from the 
statutory provision that the patent applicant shall particularly point out 
and distinctly claim the part, improvement or combination which he. 
claims as his invention or discovery. 

Parents—Scorpe—As Limirep To DEVICE, AND ExcLupING MrrHops IN ADVER~ 
TISING OR SELLING 

The scope of a patent is limited to the device particularly pointed out 
in the specification and distinctly claimed by the applicant as set forth 
in the letters patent, and does not embrace the methods employed in ad- 
vyertising or selling the patented product. 


PATENTS—PATENTEES’ RIGHTS UNDER 

A patentee receives nothing from the law that he did not have before, 

and the only effect of his patent is to restrain others from manufacturing, 
using or selling that which he has invented. 


2 The present rule is rule 25 in the code, the same number as in prior publications of the 
rule in 11 Fed. Reg. 7074-7075, June 26, 1946 ; 10 Fed. Reg. 7388, June 20, 1945. 

1The ease is reported in 176 F. (2d) 461. For case before Commission, see 44 F. T. C. 
25. Certiorari denied November 14, 1949. 70S. Ct. 159. 
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MerHops, Acts AND PRACTICES—ADVERTISING FALSELY OR MISLEADINGLY— 
PATENTS 3 : 
A patentee may not misrepresent his patent, and the Federal Trade 
Commission had jurisdiction of proceeding to prevent patentee from making 
false claims in advertising concerning patent. 


PATENTS—FUNCTIONS OR RESULTS OF PROCESS OR DEVICE 
A patent does not cover “functions” which are the operative effects 
or result of a patented process or device, since if functions or results were 
patentable, the patent monopoly would be extended beyond the discovery 
and discourage rather than promote invention. 


MerHops, Acrs . AND PRACTICES—MISREPRESENTATION—-PATENT PRODUCTS— 
FUNCTIONING OF 
The Federal Trade Commission had jurisdiction to order that patentee 
cease and desist from making false statements concerning the function- 
ing of a patented device. 


MerHops, Act AND PRACTICES—ADVERTISING FALSELY OR MISLEADINGLY—P AT- 
ENT PRODUCTS—FUNCTIONING OF 


A patentee may not make false claims in advertising concerning the 
functioning of a patented device. 


Parents—RIGHTS CoNFERRED By—As LIMitine LEGISLATIVE POWER OF CONGRESS 
The grant of limited monopoly to patentee does not limit the power of 


Congress to enact legislation not interfering with the legitimate rights 
secured for the patent. : 


PATENTS—RIGHTS CONFERRED By—ASs SUBJECT TO STATE PROHIBITIONS AND 
ConTRoLS OvER PURELY DOMESTIC AFFAIRS 
Patent rights are subject to the prohibitions and controls imposed by the 
states in a legitimate exercise of their powers over purely domestic affairs 
whether of internal commerce or of police. 


PATENTS—PRESUMPTIONS—INVENTION’S UTILITY 


A patent raises a presumption that the invention possesses utility, but 
such presumption is not conclusive. 


PATENTS—CLAIMS—INVENTION’S FUNCTIONS 


An invention need not be capable of performing all the functions claimed 
for it by the inventor. 


CEASE AND DESIST ORDERS—METHODS, ACTS, AND PRACTICES—ADVERTISING FALSELY 
on MISLEADINGLY—PATENT PRODUCTS—VALIDITY OF ORDER AS TO—WHETHER 
ATTACK ON FINDING OF PATENT OFFICE 

Federal Trade Commission’s order that patentee cease and desist from 
making [462] certain claims in its advertising respecting patented device 
was not an attack upon the finding of the Patent Office that the invention 
possessed some utility, in view of the fact that patent was broader than the 
particular matters covered by such order. 


(The syllabus, with substituted captions, is taken from 176 F. (2d) 
461.) 


On petition, for review of cease and desist order of Commission, 
order affirmed. 


vA 
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Mr. Harry 8. Hail, Washington, D. C., with whom Mr. J osephus 
C. T'rimble, Washington, D. C., was on the brief, for petitioners. 

Mr, Donovan R. Divet, Special Attorney, Federal Trade Commis- 
sion, Washington, D. C., with whom Messrs. William 7. K elley, Gen- 
eral Counsel, Walter B. Wooden, Associate General Counsel and 
James W. Cassedy, Assistant General Counsel, Federal Trade Com- 
mission, Washington, D. C., were on the brief, for respondent. 

Before Srrpumns, Chief Judge, and Wirpur K. Murr and Procror, 
Circuit Judges, Srrpuxns, Chief Judge, dissenting. 


Proctor, Circuit Judge: 

This case is here for review of a proceeding before the Federal 
Trade Commission, resulting in a cease and desist order against 
petitioners, who were charged with unfair and deceptive acts and 
practices in commerce, in violation of section 45 of title 15, United 
States Code. 

Petitioners hold a patent to a device bearing the trade name Vacudex, 
which they were selling in interstate commerce. In their advertising 
they represented that Vacudex, when attached to the exhaust mecha- 
nism of automobiles, saved gasoline and oil; increased the power of 
the motor; caused it to give better performance; drew carbon, oil 
and moisture from the muffler; eliminated or reduced back pressure ; 
reduced vibration of the motor; gaye the motor greater acceleration ; 
caused the motor to run more smoothly, and saved tires. These rep- 
resentations, with others, formed the basis of the detailed charges 
against petitioners in the complaint before the Commission, and are 
similar to those proscribed by the order to cease and desist. They 
are also substantially like statements included in the patent application, 
a copy of which was carried into the letters-patent. Petitioners here 
renew the several contentions made before the Commission. 

The jurisdiction of the Commission is attacked upon the broad 
ground that the proceedings were, in effect, an attack upon the patent 
itself, only tenable in appropriate proceedings before a federal dis- 
trict court (title 28, U. S. Code, sec. 41). Their contention is that 
the peculiar facts of this case exclude it from the Commission’s powers. 
They point out that representations in their advertising of the bene- 
ficial effects of Vacudex, charged as unfair and deceptive in the com- 
plaint, are similar in nature to representations in the letters-patent. 
Hence, they say that their advertising came within the “scope of the 
patent.” From this premise they argue that issuance of the patent 
imported findings by the Patent Office that the invention possessed 
the useful advantages stated in the application. Therefore they con- 
tend that the effect of the proceedings before the Commission is to 
challenge the utility of the invention and thus the validity of the 
patent. This, they insist, is beyond the lawful powers of the Com- 

866412—51——_75 
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mission. We cannot agree with these contentions. They are predi- 
cated upon a misconception of the nature and extent of the patent 
grant, as we shall point out. 

In speaking of their advertising as within the “scope of the patent,” 
petitioners mean, as we understand, that the advertising of the useful 
benefits of Vacudex stems from statements contained in the patent 
application which were carried into the letters-patent. But, they are 
mistaken in assuming that this circumstance brings the advertising 
within the scope of the patent. In legal contemplation the scope of 
a patent is limited to the invention described in the claims of the 
patent, read in [463] the light of the specification. Motion Picture 
Patents Co. v. Universal Film Manufacturing Co., 243 U. 5. 502, 510, 
61 L. Ed. 871 (1917). While the claim may be illustrated it cannot 
be enlarged by language used in other parts of the letters-patent than 
the claim itself. Yale Lock Manufacturing Co. v. Greenleaf, 117 
U. S. 554, 559, 29 L. Ed. 952 (1886). Otherwise stated, the scope of 
letters-patent is limited to the invention covered by the claim, and 
though the claim may be illustrated, it cannot be enlarged by the 
language of the specification. Latlroad Co. v. Mellon, 104 U.S. 112, 
118, 26 L. Ed. 639 (1881) ; McClain v. Ortmayer, 141 U. S. 419, 424, 
35 L. Ed. 800 (1891). 

A claim, in the patent law, has a technical meaning, derived from 
the statutory provision that a patent applicant “shall particularly 
point out and distinctly claim the part, improvement, or combination 
which ‘he claims as his invention or discovery * * *” (title 35, 
U. S. Code sec. 33). It seems clear, therefore, that the scope of 
a patent is limited to the device particularly pointed out in the speci- 
fication and distinctly claimed by the applicant, as set forth in the 
letters-patent. The device, made in accordance with the specification 
and claims, visually illustrates the scope of a patent. So we conclude 
that the patent covered the device alone. It cannot be understood to 
embrace the methods employed in advertising or selling the patented 
product. 

It has long been settled that a patentee receives nothing from the 
law he did not have before, and that the only effect of his patent is 
to restrain others from manufacturing, using or selling that which he 
has invented. Motion Picture Patents Co. v. Universal Film Manu- 
facturing Co., supra, and cases cited. Before the patent grant the 
inventor had the right to sell the product of his invention, and to 
advertise the same, but not the right to misrepresent it. Now, after 
the patent grant, petitioners, the present owners of the patent, have 
the right to sell the article and to advertise it, but not the right to 
misrepresent it. In short, the letters-patent do not cover advertising. 
The proceedings before the Federal Trade Commission related baly 
to advertising. They did not draw into question the validity of the 
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patent grant. Hence the case is not one arising under the patent laws, 
cognizable only in a federal district court. 

We think petitioners also make a mistake in assuming that their 
patent covers the functions of the invention as set forth in the letters- 
patent. The law is settled that the patent does not cover functions, 
1. e., the operative effects or results of a patented process or device. 
Westinghouse v. Boyden Power Brake CosAad U. $2537, (556, 557, 
42 L. Ed. 1136 (1898); General Electric Co. v. Wabash Appliance 
Corp., 304 U. S. 364, 371, 82 L. Ed. 1402 (1938). Indeed a patent. 
claim stated solely in terms of function is void, Expanded Metal Co. v. 
Braford, 214 U. S. 366, 384, 53 L. Ed. 1034 (1909), for the obvious 
reason that if functions or results are patentable the patent monopoly 
would be extended beyond the discovery and discourage rather than 
promote invention. The Incandescent Lamp Patent, 159 U. 8. 465, 
476, 40 L. Ed. 221 (1895) ; Holland Furniture Co. v. Perkins Glue Co., 
277 U.S. 245, 257, 72 L. Ed. 868 (1928). 

Applying the foregoing rule to the facts of. this case, we observe 
that the complaint before the Commission and the order to cease and 
desist relate only to statements concerning the functioning of Vacudex. 
It follows that such representations, which in one form or another 
found their way into the advertising of petitioners, do not come within 
the limited coverage of the patent grant. Rather do they fall under 
the prohibitions of general law, applicable to all who put their 
products for sale into the channels of commerce and trade. When 
they do so they can claim no immunity by reason of a patent. It can- 
not be made a cover for violation of law. Standard Sanitary Mfg. Co. 
wv. U.S., 226 U.S. 20, 49, 57 L. Ed. 107 (1912) ; Virtue v. Creamery 
Package Co., 227 U.S. 8, 32,57 L. Ed. 393 (1913). “Beyond the lim- 
ited monopoly [464] which is granted, the arrangements by which the 
patent is utilized are subject to general law.” U.S. v. Masonite Cor- 
poration, 316 U. S. 265, 277, 86 L. Ed. 1461 (1942). Nor does the 
grant “limit the right of Congress to enact legislation not interfering 
with the legitimate rights secured by the patent.” United Shoe Ma- 
chinery Corp. v. U.S., 258 U.S. 451, 464, 66 L. Ed. 708 (1922). Like 
wise, patent rights are subject to the prohibitions and controls imposed 
by the states in the legitimate exercise of their powers over purely 
domestic affairs, whether of internal commerce or of police. Patter- 
son V. Kentucky, 97 U.S. 501, 503, 24 L. Ed. 1115 (1878); Adlen v. 
Riley, 203 U.S. 847, 356, 51 L. Ed. 216 (1906). 

Next, petitioners contend that the Commission’s proceedings attack 
the utility of the invention. It is true, as they argue, that a patent 
does raise a presumption that the invention possesses utility. Rem- 
ington Cash Register Co. v. National Cash Register Co., 6 F. (2d) 
585, 629 (D. C., D. Conn., 1925). However, the presumption is not 
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conclusive, but only prima facie. Cleveland Automatic Mach. Co. v. 
National Acme Co., 52 F (2d) 769, 770 (C.C. A. 6th 1931) ; Callison 
v. Dean, 70 F. (2d) 55, 58 (C. C. A. 10th 1934). It is also important 
to note than an invention need not be capable of performing all the 
functions declared by the inventor. The statutory requirement of 
utility is met if it can accomplish one. Scovell Mfg. Oo. v. Satler, 21 
F, (2d) 630, 634 (D. C., D. Conn., 1927) ; In Re Oberweger, 115 F. (2d) 
§26, 828 (C. C. P. A. 1940) ; Walker on Patents, Deller’s Edition, vol- 
ume 1, page 312, section 65. So, although we must assume that the 
Patent Office did find that Vacudex had some utility, it does not fol- 
low that it possessed all the useful qualities aserted for it by the inven- 
tor. With this in mind we point out that in the cease and desist order 
the Commission omitted two specifications laid in the complaint, those 
relating to saving of the muffler and tail pipe of an automobile by 
retarding them from rusting. In addition, the patent application 
reveals several other statements as to the utility of the invention not 
referred to in proceedings before the Commission. These useful 
qualities, if found to exist, would, without more, have sufficed to 
justify the granting of the patent. Therefore, proscription by the 
Commission of certain representations of utility does not constitute 
an attack upon the finding of the Patent Office that the invention did 
possess some utility. That finding can be accepted without rejecting 
the findings of the Federal Trade Commission that in certain particu- 
lars the advertising of petitioners did misrepresent the beneficial 
qualities of Vacudex. 

In view of the foregoing considerations we are convinced that the 
representations concerning Vacudex forming the bases of the pro-, 
ceedings before the Federal Trade Commission did not come within 
the scope of the patent, and that said proceedings and the order to 
cease and desist did not constitute an attack upon the validity of the 
patent. 

Several objections to the manner in which the hearings were con- 
ducted by the Commission have been raised. They are directed chiefly 
to the admission of evidence; the reopening of the case for additional 
testimony, and the sufficiency of the evidence to support the findings 
and order. In our opinion the objections are without merit. We 
think the proceedings were fairly conducted and that the action of the 
Commission in issuing the cease and desist order was supported by 
reliable and substantial evidence. Accordingly the order will stand 
affirmed. In conformity with the statute, title 15, United States 
Code, section 45 (c), this court, by its order, will command obedience 
to the terms of the order of the Commission. 


Affirmed and so ordered. 
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SterHEns, Chief Judge, dissenting : 

I am unable to agree with the disposition of this case made by the 
majority. It is conceded in the case that the representations made by 
the petitioners in their advertisements are a substantially accurate 
description of the utility of the patented device, Vacudex, as portrayed 
in the speci[465]fication of the petitioners’ patent In granting a pat- 
ent the Commissioner of Patents in effect finds to be true the portrayal 
in the specification, that is to say, the assertions therein concerning the 
nature and method of operation and effect of the claimed invention. 
The Letters Patent incorporate and make a part thereof a copy of the 
specification in which the invention is described. Nevertheless, the 
Federal Trade Commission contends that it has power, upon evidence 
considered by it, to find that the representations in the petitioners’ 
advertisements are misleading and deceptive to the purchasing public, 
and power, therefore, to order the petitioners to cease and desist from 
making such representations.? Its cease and desist order, if valid, 
will render the grant of the patent in substantial part of no effect. 
The patent grants for the term of seventeen years the exclusive right 
“to make, use and vend the said invention * * *.” If the utility 
of the invention as portrayed in the specification which is made a part 
of the Letters Patent cannot be advertised, then the invention, as a 
practical matter, cannot be sold. In effect, therefore, the Trade Com- 
mission, in issuing its cease and desist order, is asserting power to 
review and render in part nugatory the action of the Commissioner 
of Patents in granting the patent to the device in question. If the 
Trade Commission has such power in this case, it has it in all cases 
in which it may, upon evidence considered by it, reach a conclusion 
contrary to that of the Commissioner of Patents as to the correctness 
of the representations in the specification of a patent application. 
Thus the Trade Commission may assume to review and in practical 
effect to set aside, so far as the right of a patentee to vend an invention 
is concerned, the action of the Commissioner of Patents in respect of 
any or all outstanding patents. I think the Trade Commission has 


no such power. 


1The Federal Trade Commission states the question thus: “Does the Federal Trade 
Commission as a matter of law lack jurisdiction to ban false and misleading advertising if 
the misleading representations concern a patented device and are within the scope of repre- 
sentations made to the Patent Office in connection with the application for the patent.” 
[Italics supplied] 

2 Specifically, the order of the Trade Commission requires the petitioners to cease and 
desist from representing that the device, or any substantially similar device, will: 
Eliminate or reduce back pressure. 


. Save gasoline or oil. 
Increase the power of the motor or cause it to give better performance. 


Draw carbon, oil, or moisture from the muffler. 
Reduce the vibration of the motor, 
Give the motor greater acceleration or cause it to run more smoothly or more quietly. 


. Save tires. 


ASAP ep 


1144 FEDERAL TRADE COMMISSION DECISIONS 


The rule for infringement cases that an issued patent has but “prima 
facie” or “presumptive” validity (cf. Gebhard v. General Motors 
Sales Corp.,77 U.S. App. D. C. 331, 882, 185 F. (2d) 248, 249 (1948) ; 
Allison Coupon Co. v. Bank of Commerce & Savings, 72 App. D. C. 
82, 111 F. (2d) 664 (1940); Callison v. Dean, 70 F. (2d) 55, 58 
(C. C. A. 10th 1934) ; Cleveland Automatic Mach. Co. v. National 
Acme Co. 52 F. (2d) 769, 770 (C. C. A. 6th 1931) ) lends, I think, no 
support to the position of the majority and the Trade Commission. 
The power of a United States court to determine the validity of a 
patent in an infringement suit arises from the statutory right of one 
accused of infringement to assert as a defense the invalidity of the 
patent which is the predicate of the action. 36 U.S. C. § 69 (1946). 
The justification for this statutory right is that, as to the accused in 
an infringement case, the patent has been issued ex parte; he has 
never had a hearing in respect of its validity. But the determina- 
tion by the Commissioner of Patents that a claimed invention is 
patentable is not ex parte as to the United States. It is the action of 
the United States, i. e., of the Commissioner of Patents, that is, in 
practical effect—as said above—called into question by the Trade 
Commission, also an agency of the United States, in the instant 
proceeding. 

I am aware of the ruling in Sola Electric Co. v. Jefferson Electric 
Co., 317 [466] U. S. 173 (1942), that since the price-fixing provisions 
of a patent license agreement are, if not within the protection of a law- 
fully granted patent monopoly, violations of the Sherman Act, a 
patent licensee sued for royalties may offer evidence of invalidity 
of the patents upon which the license agreement is founded, notwith- 
standing rules of estoppel, whether local or federal, which would 
otherwise forbid him, because of his license agreement, to do so. But 
this ruling is of no force in the instant case because, again, the patent 
licensee, like the accused in an infringement case, was a private per- 
son and not a party to the issuance of the patent as was the United 
States herein. 

Neither United States v. Masonite Corp., 316 U. S. 265 (1942), nor 
Standard Sanitary Mfg. Co. v. United States, 226 U. 8: 20 (1912), 
which are relied upon in the majority opinion, appears to me to lend 
any force to the contention of the Trade Commission and the de- 
cision of the majority in the instant case. In respect of the Masonite 
case: The Masonite Corporation owned patents on a product known 
as “hardboard” and itself manufactured and sold the same. It con- 
stituted competing manufacturers of building materials its del credere 
“agents” for the vending of hardboard, through their respective 
sales organizations, at prices and under terms and conditions fixed by 
Masonite and to be followed by it. Masonite also agreed to issue to 
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the “agents” at their request “a license to manufacture and sell hard 
boards” under its patents upon specified terms and conditions and for 
a cash consideration, but this option was not exercised by the “agents.” 
The Court, treating the “agencies” for the purpose of the decision as 
bona fide del credere agencies, nevertheless held that the form in which 
the parties chose to cast the transaction was not to govern and that the 
“agency” arrangements in reality presented a Bloomer v. M cQuewan,? 
Adams v. Burke,t Hobbie v. Jennison® pattern wherein when a pat- 
ented product “ ‘passes to the hands of the purchaser, it is no longer 
within the limits of the monopoly. It passes outside of it, and is no 
longer under the protection of the act of Congress’ ” (316 U.S. at 278, 
quoting from Bloomer v. McQuewan, 14 How. at 549). The Court 
said: 

* ¥* * Doubtless there is a proper area for utilization by a patentee of a del 
credere agent in the sale or disposition of the patented article. A patentee who 
employs such an agent to distribute his product certainly is not enlarging the 
seope of his patent privilege if it may fairly be said that that distribution is 
part of the patentee’s own business and operates only to secure to him the re- 
ward for his invention which Congress has provided. But where he utilizes the 
sales organization of another business—a business with which he has no intimate 
relationship—quite different problems are posed since such a regimentation of a 
marketing system is peculiarly susceptible to the restraints of trade which the 
Sherman Act condemns. And when it is clear, as it is in this case, that the 
marketing systems utilized by means of the del credere agency agreements are 
those of competitors of the patentee, and that the purpose is to fix prices at 
which the competitors may market the product, the device is, without more, an 
enlargement of the limited patent privilege and a violation of the Sherman Act. 
In such a case the patentee exhausts his limited privilege when he disposes of the 
product to the del credere agent. He then has, so far as the Sherman Act is 
concerned, no greater rights to price maintenance than the owner of an un- 
patented commodity would have. Dr. Miles Medical Co. v. John D. Parks & Sons 
Co., 220 U. S. 373 [316 U. S. at 279-280]. 

In the Standard Sanitary case, one Wayman, a defendant, but not 
himself a manufacturer, on condition of the elimination of unpatented 
hard enameled “seconds,” secured from Standard Sanitary and other 
manufacturers options upon process patents for enameling iron sani- 
tary utensils. A committee of six, including Wayman and five manu- 
facturers’ representatives, worked out, to be incorporated in license 
contracts, a plan for manufacturers’ prices and jobbers’ and dealers’ 
resale prices. Under [467] the plan the manufacturers were not to sell 
to jobbers who did not also take a license and submit to a price schedule. 
Royalties were a given sum per day for furnace use, but 80 percent was 
returnable as “cash bail” if a licensee abided by all of the provisions 
of its license. Having obtained approval of this plan by a sufficient 


314 How. 539 (U. S. 1852). 
417 Wall. 453 (U. S. 1873). 
5149 U. S. 355 (1893). 
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number in the industry, Wayman exercised his options, became the 
owner of the patents, and issued the licenses as planned. Eighty- 
five percent of the manufacturers and 90 percent of the jobbers were 
parties to the arrangements. In answer toa charge that these arrange- 
ments were in violation of the Sherman-Act, is was sought to justify 
them under Bement v. National Harrow Co., 186 U. S. 70 (1902), 
and upon the ground that an undue number of the (unpatented) 
seconds were being produced, with consequent harm to the reputa- 
tion of the superior patented product and to the consumer—since 
the seconds were “palmed off” as not defective. The seconds were 
said to be “ ‘discrediting the ware and demoralizing the market and 
business’” (226 U. S. at 42). The court held that the licensing 
arrangements were illegal. Quoting from the Bement case, it recog- 
nized that the Sherman Act “ ‘clearly does not refer to that kind of 
a restraint of interstate commerce which may arise from reasonable 
and legal conditions imposed upon the assignee or licensee of a pat- 
ent by the owner thereof, restricting the terms upon which the 
article may be used and the price to be demanded therefor. Such 
a construction of the act we have no doubt was never contemplated 
by its framers’” (226 U. S. at 40). But the court held that the 
Wayman license agreements “transcended what was necessary to 
protect the use of the patent or the monopoly which the law conferred 
upon it. They passed to the purpose and accomplished a restraint of 
trade condemned by the Sherman law. * * *” (226 U. S. at 48). 

This statement of the Masonite and Standard Sanitary cases shows, 
I think, that they are irrelevant to the question in the instant 
case. They stand only for the general rule that a patentee’s con- 
tractual arrangements must be limited in operation to the proper 
field of trade belonging to the patentee; or, otherwise stated, that 
the contractual arrangements may include any condition the per- 
formance of which is reasonably within the reward which the patentee 
by the grant of a patent is entitled to secure, but no other. Putting 
it still otherwise, these cases hold that if the subject matter of a con- 
tract which otherwise would be illegal because in restraint of trade 
is a patented article, this takes away the illegality only to the extent 
to which the field of trade controlled through the contract is coexten- 
sive with the field within which exclusive control has been granted by 
the patent law. This is well established, but it is not relevant to the 
question in the instant case as to the power of the Trade Commission 
to review collaterally the correctness of the decision of the Commis- 
sioner of Patents in respect of the utility of Vacudex as described in 
the petitioners’ patent specification. There is no charge in the instant 
case that the petitioners were by contract or otherwise operating be- 
yond the field of trade defined in the Letters Patent. 
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I am aware of the dictum of the Supreme Court in United States 
v. United States Gypsum Co., 333 U. S. 364, 386-8 (1948), to the 
effect that in an action brought by the United States to restrain alleged 
violation of the Sherman Act through patent licensing arrangements 
which included price-fixing provisions, the United States may attack 
and the court determine the validity of the patents upon which the 
licensing arrangements were predicated. But this has only the force 
of a dictum. In addition, the dictum is limited by the nature of the 
action and of the tribunal in which the action is brought. It war- 
rants inquiry into the validity of patents by a United States court 
sitting in an equity proceeding to restrain an alleged violation of the 
Sherman Act through price-fixing provisions in patent license agree- 
ments. The ambit of this dictum is not so broad as to permit an indi- 
rect attack by the Trade Commission, an executive agen[468]cy, 
upon the correctness of the action of the Commissioner of Patents in 
determining the utility of a claimed invention. 

It is true that where a patent has been obtained by fraud imposed 
upon the issuing officer, or where such officer may have erred as to his 
power or made a mistake in the patent instrument itself, the United 
States may obtain cancellation of the patent in a judicial proceeding 
against the patentee. United States v. American Bell Telephone Co., 
128 U.S. 315 (1888). But the reach of this case is not so broad as to 
permit collateral attack by an executive agency such as the Trade Com- 
mission upon the correctness of the action of the Commissioner of 
Patents. Moreover, there is no assertion in the instant case that the 
representations in the specification of the patent with respect to the 
utility of Vacudex were fraudulently made and the patent thereby 
fraudulently obtained, and there is no allegation that the Commis- 
sioner of Patents exceeded his power in issuing the Letters Patent or 
that there is a mistake in the patent instrument itself. 

It is to be noted that in the instances in which Congress has author- 
ized a court to review, either collaterally or directly, the action of the 
Patent Office in granting or denying a patent, it has done so explicitly. 
Thus it has given the Court of Customs and Patent Appeals jurisdic- 
tion of appeals from decisions of the Board of Appeals and the Board 
of Interference Examiners of the Patent Office as to patent applications 
and interferences, at the instance of an applicant for a patent or any 
party to a patent interference. 28 U. S. C. $1542 (1948). Again, 
Congress has provided that whenever a patent on application is refused 
by the Board of Appeals of the Patent Office, or whenever any appli- 
cant is dissatisfied with the decision of the Board of Interference Ex- 
~ aminers, the applicant, unless appeal has been taken to the United 
States Court of Customs and Patent Appeals and such appeal is pend- 
ing or has been decided, may have remedy by a bill in equity in a United 
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States District Court. Rev. Stat. § 4915 (1878), 35 U. S. C. § 63 
(1946). In the infringement cases in which the courts collaterally 
review the action of the Patent Office in issuing a patent, the right of 
the accused to set up invalidity as a defense is conferred by the 
statutory provision explicitly providing. that the accused may plead 
the general issue. 35 U.S. C. § 69 (1946). See also 28 U.S. C. § 1498 
(1948). 

It is to be supposed that Congress recognizes that one of the first . 
objectives in the essentials of good government is order and certainty 
in relations between government and citizen, and that this cannot be 
secured if the government itself is not to be depended upon to abide 
by its grants. The grant of a patent is a formal and solemn govern- 
mental act, reciting that “Whereas upon due examination made the 
said claimant is adjudged to be justly entitled to a patent under the 
law. Now therefore these Letters Patent are to grant unto the said 
[claimant], its successors or assigns for the term of 17 years from the 
date of this grant the exclusive right to make, use and vend the said 
invention throughout the United States and the Territories thereof.” 
It must be presumed, I think, that the Congress did not intend that the 
Government itself, through an executive agency other than the Patent 
Office, might attack the Government’s own grant except in the instances 
explicitly provided for by statute as above recited. I find nothing im 
the Federal Trade Commission Act, 15 U. S. C. $$ 41 et seq. (1946), 
which indicates that Congress contemplated that the Trade Commis- 
sion, in exercising its power to restrain dissemination of false adver- 
tising, should make a redetermination of a factual finding of the 
Commissioner of Patents. 

It is pointed out by the majority that although the complaint of 
the Trade Commission attacked as false, among other advertised as- 
sertions as to the utility of Vacudex, those that Vacudex “saves 
mufflers” and “saves tail pipes,” nevertheless in its cease and desist 
order, which listed the assertrons of.utility which the petitioners are 
to be restrained from making, the Trade Commission omitted the 
assertions “saves mufflers” and “saves tail pipes.” This, it is con- 
tended, means that the Trade Com[[469]mission in effect found that 
Vacudex “saves mufilers” and “saves tail pipes.” It is then said that. 
since the Commissioner of Patents in order properly to issue Letters 
Patent for the petitioners’ claimed invention need not have found 
correct all of the assertions of utility made in the specification, it. 
can be assumed that he issued the patent after finding to be correct. 
the very assertions found to be correct by the Trade Commission, 
i. e., that Vacudex “saves mufflers” and “saves tail pipes,” and that. 
he did this without determining the correctness of the other asser- 
tions of utility in the specification. It issconcluded that. the Trade 
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Commission, in passing upon other assertions of utility and finding 
them to be not correct, is not necessarily collaterally attacking a find- 
ing of the Commissioner of Patents. 

But this argument is based upon a mere assumption as to what the 
Commissioner of Patents, in considering the application and issuing 
the Letters Patent, determined in respect of the utility of Vacudex. 
It is no less logical to assume that the Commissioner of Patents found 
correct the very assertions of utility found to be incorrect by the 
Trade Commission, and that the latter, therefore, is collaterally at- 
tacking the finding of the Commissioner of Patents. Either assump- 
tion is speculative. The record of the Patent Office proceeding is not 
before the court. Speculation is hardly a sound support for the 
claimed power of the Trade Commission to determine the correctness 
of the assertions of utility as made in the petitioners’ patent specifica- 
tion and advertising. It is to be noted, moreover, that even if the 
assumption made by the majority—that the Commissioner of Patents 
determined and found to be correct only the assertions of utility 
which the Trade Commission itself found to be correct—is true, never- 
theless the Trade Commission, in sustaining that finding of the Com- 
missioner of Patents, is assuming to review it. It is the question of 
the power of the Trade Commission to review the action of the Com- 
missioner of Patents that is the paramount issue in this case. For the 
reasons set forth above, I think the Trade Commission has no such + 
power. 
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PENALTY PROCEEDINGS 


FOR VIOLATION OF CEASE AND DESIST ORDERS 


UNITED STATES vy. STANDARD EDUCATION SOCIETY 
ET AL? 


No. 4521—F. T. ©. Dock. 1574 


(District Court of the United States for the Northern District of Illinois. 
Sept. 28, 1948) 3 


Memorandum opinion and decision by Judge La Buy in the instant civil penalty 
proceeding, for violations, in 1940 and 1941, of the modified cease and desist 
order entered by the Commission on March 28, 1940, 30 F. T. C. 827 , in which 
the court, ruling on defendants’ motion to dismiss the complaint, held, for 
the reasons set forth— 

(1) That the contention that the present suit was res judicata in view of the 
decree of the Circuit Court of Appeals on February 18, 1945, which dis- 
charged the Commission as a special master in said enforcement proceeding, 
and denied the Commission’s application for enforcement, for the reasons 
there set forth, was not well taken; 

(2) That the contention that the modified cease and desist order, herein particu- 
larly concerned, was null and yoid, was likewise not well taken; but 

(3) That the contention that the individual defendants were immune from being 
subjected to the instant penalty suit by virtue of the immunity proviso of 
section 9 of the Federal Trade Commission Act was well taken insofar as said 
individuals’ testimony was not limited to corporate records. 


Mr, Otto J. Kerner, United States Attorney, for plaintiff. 
Anderson & Roche, of Chicago, Il, and Mr. Henry Ward Beer, 


of New York City, for defendants. 
MEMORANDUM 


The complaint herein is a civil penalty proceeding for past viola- 
tions in 1940 and 1941 of a modified cease and desist order of the 
Federal Trade Commission entered March 28, 1940 and is brought 
pursuant to section 45 (i) of the Wheeler-Lea Act (15 U.S. C. A.). 

The chain of events concerning the defendants began on December 
24, 1931, when, after hearings before the Federal Trade Commission 
regarding violations with respect to representations to customers, the 
Federal Trade Commission issued a cease and desist order. On Jan- 
uary 20, 1936, the Federal Trade Commission petitioned the Circuit 
Court of Appeals for the Second Circuit for an enforcement of said 


1The defendants included: Standard Education Society, a corporation; Standard En- 
eyclopedia Corporation; H. M. Stanford, individually and as president and director of 
Standard Education Society, and as president, director and incorporator of Standard 
Encyclopedia Corporation; W. H. Ward, individually and as secretary and director of 
Standard Education Society, and as director and incorporator of Standard Encyclopedia 
Corporation; and A. J. Greener, individually and as incorporator of Standard Encyclopedia 
Corporation, defendants. 
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order. On December 21, 1936, paragraphs 1, 3 and 8 of said order 
were reversed and on November 8, 1937, the Supreme Court of the 
United States reversed the Circuit Court of Appeals and sent the 
matter back for proceedings in accord with its opinion, On March 
21, 1938, the Wheeler-Lea Act was passed giving the United States 
the concurrent remedy of a suit for civil penalties for violations of 
Federal Trade Commission orders. On May 20, 1938, the Circuit 
Court of Appeals entered a decree “resettling” the cease and desist 
order of December 24, 1931, and designated the Commission a special 
master to hear and determine whether violations of the 1931 order 
were existent. On March 28, 1940, the Federal Trade Commission 
issued the present modified order to cease and desist in reliance upon 
the provisions of section 5 (1) of the Federal Trade Commission Act, 
as amended by the Wheeler-Lea Act. This modified order is in all 
respects identical to the original order of December 24, 1931. On 
September 18, 1941, the Federal Trade Commission petitioned the 
Circuit Court of Appeals to be released from reporting as to whether 
defendants had complied with the 1931 order since the Wheeler-Lea 
Act now provided that the Attorney General could bring a civil suit 
for penalty. This petition was denied on October 20,.1941, on the 
ground that the matter was in the hands of the Federal Trade 
Commission. 

On July 24, 1942, the present penalty complaint was filed. On 
December 10, 1942, the Commission was required by the Circuit Court 
of Appeals to proceed with the taking of proof on or before February 
1, 1943, under penalty of revocation _of the order of May 20, 1938, 
appointing it as special master. On October 20, 1943, Judge Sullivan 
overruled the defendant’s motion to dismiss the present civil penalty 
suit brought July 24, 1942, and continued the proceeding until such 
time as the Commission makes its report to the Circuit Court of Ap- 
peals. As special master the Commission submitted its report to the 
Circuit Court of Appeals on July 27, 1944. This report disclosed, 
with the exception of Stanford, that violations of paragraphs 1, 2, 
3 and 6 of the May 20, 1938, decree had occurred, but that defendants 
had committed no violations prior to March 21, 19388. 

On January 29, 1945, the Commission petitioned the Circuit Court 
of Appeals to deny its 1936 application for enforcement of its cease 
and desist order and on February 13, 1945, an order was entered dis- 
charging the Commission as special master and denying the appliea- 
tion for enforcement since there was no showing of any violation prior 
to March 21, 1988. i 

The defendants’ motion to dismiss the remaining counts, counts 1 to 
28, 40, of this complaint is based on three principal grounds: (1) The 
present suit is res judicata in view of the decree of the Circuit Court 
of Appeals on February 18, 1945; (2) the modified cease and desist 
order entered March 28, 1940, is null and void; and (3) the individual 
defendants are immune from being subjected to this penalty suit by 
virtue of section 49 of the Federal Trade Commission Act. 

With respect to defendants’ contention on the nullity of the modified 
cease and desist order of March 28, 1940, this court is not concerned 
since the question has been determined by the ruling of Judge Sullivan 
on October 20, 1943, wherein it was held that said order was authorized 
by section 5 (i) as amended by section 3 of the Wheeler-Lea Act. 
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The master’s report covers defendants’ activities during the years 
1939, 1940, and 1941. No action was requested of the Circuit Court 
of Appeals regarding approval or disapproval of this report or for 
a consideration on its merits. In support of its contention of res 
judicata defendants call attention to the opinion of Judge Sullivan 
wherein it is stated: 


The question to be decided by the Circuit Court of Appeals is whether or not the 
defendants here have complied with the provisions of the cease and desist order ; 
the question before the court in the instant case is whether or not defendants have 
violated the same cease and desist order of the Commission. Hearings are now 
being carried on by the Commission in conformity with the order of the Circuit 
Court of Appeals. Nothing will have been gained by also forcing defendants into 
the position of furnishing the same lengthy and expensive evidence in the penalty 
ease. 


The defense of res judicata is applicable where— 

the underlying issue in two suits is the same, the adjudication of the issues in the 
first suit is determinative of the same issues in the second suit. The rule is monn ae 
a right, question or fact distinctly put in issue and directly determined by a court 
of competent jurisdiction, as a ground of recovery, cannot be disputed in a subse- 
quent suit between the same parties or their privies ; and, even if the second suit 
is for a different cause of action, the right, question, or fact once so determined 
must, as between the same parties or their privies, be taken as conclusively estab- 
lished so long as the judgment in the first suit remains unmodified. Lee v. F. T.(C. 
(Cy C2 AS31940) 193 BY (2d). 58385[31 FT GC 1846: 3S. & Db. 277) 


From the present state of the pleadings and with particular reference 
to the order of the Circuit Court of Appeals denying application for 
enforcement of the Federal Trade Commission order, there is nothing 
to indicate determination of the issue presented by the present com- 
plaint. The order of the Circuit Court of Appeals held no violations 
occurred prior to March 21, 1938; the violations complained of in the 
present complaint present violations for the years 1940 and 1941. ' 
The defense of immunity appears in section 49 of the Trade Commis- 
sion Act (15 U.S. C. A.) reading: 
* * * No person shall be excused from attending and testifying or from pro- 
ducing documentary evidence before the commission or in obedience to the 
subpoena of the commission on the ground or for the reason that the testimony 
ov evidence, documentary or otherwise, required of him may tend to criminate 
him or subject him to a penalty or forfeiture. But no natural person shall be 
prosecuted or subjected to any penalty or forfeiture for or on account of any 
transaction or thing concerning which he may testify, or produce evidence, docu- 
mentary or otherwise, before the commission in obedience to a subpoena issued by 
ilgcuey * hs * ies 


Suits for penalties and forfeitures incurred by the commission of 
offenses against the law are quasi-criminal in nature and are within the 
realm of criminal proceedings for all the purposes of the Fourth 
Amendment to the Constitution and of that portion of the Fifth 
Amendment which declares that no person shall be compelled in any 
criminal case to be a witness against himself. Boyd v. U. S.,116 U.S. 
616 (634). The Government contends that since the Federal Trade 
Commission was acting as a special master this immunity proviso can- 
not apply and further if it did apply no testimony or evidence. was 
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adduced relating to defendants outside of the corporate records. But 
this section grants immunity from prosecution where testimony 1s 
given or evidence produced before the Commission In obedience to a 
subpoena issued by it. The subpoenas, which are exhibits herein, make 
no designation that the Federal Trade Commission 1s sitting as special 
master. It is in all respects the subpoena of the Commission and the 
court believes the defendants have the right to raise the question of 
immunity in this action. It is true the section does not apply to 
corporate officers so far as they are required to produce and testify 
concerning books and records of the corporation whether made by them 
as an officer or by another authorized to do so. The transcript of the 
record in the Federal Trade Commission acting as special master has 
also been submitted by defendants for the purpose of their motion. 
From the transcript it appears that the defendants seeking immunity 
testified extensively and that such testimony was not limited to corpo- 
rate records. 

Counsel should present an order not inconsistent herewith within 20 
days from date hereof.* . 


United States v. Al B. Wolf et al—United States District Court for 
the Northern District of Illinois, Eastern Division; penalty of $2,000 
assessed on November 24, 1948. 

Al B. Wolf and Max Schwartz, doing business under the trade 
names of Paramount Products Co. and Paramount Garment Co., their 
representatives, etc., had been ordered, as of May 3, 1939, in connection 
with the offer, sale, and distribution of rotary clocks, watches, foun- 
tain pen desk sets, pencils, razors, bedroom sets, wearing apparel, 


1 Thereafter, after Judge La Buy sustained the sufficiency of the complaint as to the 
corporate defendants, rejecting defendants’ contentions that the modified order in quas- 
tion was void, and the complaint insufficient (already adversely disposed of in U. s. 
v. Standard Education Society et al., October 20, 1943, 55 F. Supp. 189), and that the 
smatter was res judicata, the defendants on April 8, 1949, filed an answer in which many 
material allegations of the complaint were denied, and grounds theretofore relied upon 
were set up as special defenses ; and moved, with supporting brief, for summary judgment 
or, in the alternative, judgment on the pleadings. 

Brief in opposition to said motion, the third in a series of successive motions by 
which defendants attacked the sufficiency of the complaint, in seeking dismissal of the 
instant action, was filed by the Government with the court, which at this writing has 
the matter under advisement. 

The Government’s brief in opposition stated that— 

“The only questions presented by defendants’ so-called motion for summary judgment 
and in the alternative for judgment on the pleadings are: 

“1. May defendants properly make a motion for judgment on the pleadings and in the 
alternative for summary judgment based on grounds substantially the same as those 
raised or which could have been raised and disposed of on a prior motion to dismiss for 
failure to state a claim upon which relief can be granted. 

“2. Where the sufficiency of the complaint has been tested and upheld in two prior 
rulings of this court and the defendants have filed an answer denying many material 
allegations of the complaint, may defendants properly make a motion for judgment 
on the pleadings or for summary judgment.” : 

The prior opinion and decision of Judge Sullivan on October 20, 1943, which sustained 
the validity of the instant proceeding but continued the matter pending the making of 
the Commission’s report as a Master, to the Court of Appeals for the Second Circuit, is 
reported in 37 F. T.. C. 810 and 8 8. & D. 603, while the last reported opinion of the Court 
of Appeals in the matter, on April 24, 1945, is reported in 40 F. T. C. 917 and 4 8. & D. 357. 
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kitchen appliances, and aluminum sets, cameras, traveling cases, 
dresser sets, rifles, tableware, linens, cosmetics, or any other articles 
of merchandise in commerce, to cease and desist from: 

1. Supplying to or placing in the hands of others push or pull 
cards, punchboards, or other lottery devices for the purpose of en- 
abling such persons to dispose of or sell any merchandise by the use 
thereof. 

2. Mailing, shipping, or transporting to agents or to distributors 
or members of the public, push or pull cards, punchboards, or other 
lottery devices so prepared or printed as to enable said persons to 
sell or distribute any merchandise by the use thereof. 

3. Selling or otherwise disposing of any merchandise by the wse 
of push or pull cards, punchboards or other lottery devices. (Docket, 
3569, 28 F. T. C. at 1569.) 


United States v. Worthmore Sales Promotion Service, Inc—United 
States District Court for the Northern District of Illinois, Eastern 
Division; judgment for $10,000 on March 14, 1949. 

Defendant corporation, together with its officers, etc., was ordered 
on January 4, 1938, in connection with the offering for sale, etc., of 
sales promotion cards or trade ecards in interstate commerce, to cease 
and desist from: 

1. Selling and distributing sales promotion cards so designed that 
their use by retail merchants constitutes or may constitute the opera- 
tion of a lottery, game of chance, or gift enterprise; 

2. Supplying to or placing in the hands of retail merchants or others 
sales promotion cards or sales booster plans or schemes which are 
used or which may be used without alteration or rearrangement to 
conduct a lottery, game of chance, or gift enterprise when distributed. 
to the consuming public. (Docket 2946, 26 F. T. C. 216 at 225.) 


United States v. Canadian Ace Brewing Co.—United States District 
Court for the Northern District of Illinois, Eastern Division, on May 
19, 1949, assessed $4,000 in penalties. 

Manhattan Brewing Co. had been ordered, in a modified order dated 
April 5, 1946, in connection with the sale of beer and ale, to cease and 
desist from : a 

1. Using any brand or trade name, containing the word “Canadian” 
or any simulation thereof, to designate, describe, or refer to any beer 
or ale which is not brewed in Canada unless accompanied in immedi- 
ate connection and conjunction therewith by suitable statements 
clearly, conspicuously, and adequately informing prospective purchas- 
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ers and the public that such beer or ale is brewed in the United States 
of America; or otherwise representing directly or by implication, that 
beer or ale which is not brewed in Canada 1s brewed in that country. 

2. Using any brand or trade name containing the word “Wisconsin,” 
or any simulation thereof, to designate, describe, or refer to any beer 
which is not brewed in the State of Wisconsin; or otherwise repre- 
senting, directly or by implication, that beer which is not brewed in 
Wisconsin is brewed in that State. 

3. Representing directly or by implication, that beer or ale brewed 
in the United States is imported from any foreign country. 

4. Using any pictorial representation which simulates in appearance 
the British royal coat of arms. (Docket 4572, 42 F. T. C. 226 at 235.) 


eee Nee 


TRADE PRACTICE CONFERENCE SUMMARY: 


During the period covered by this volume, namely, from July 1, 1948, 
to June 30, 1949, trade practice rules were promulgated for seven in- 
dustries under the Commission’s trade practice conference procedure, 
which was established by the Commission to protect the public from 
the harmful effects of such unfair practices as false and misleading 
advertising and other deceptive selling methods, and is planned to 
accomplish law observance on an industry-wide basis through, the 
cooperative establishment and maintenance of rules designed to pre- 
vent unfair trade practices by defining and cataloging those considered 
unlawful by the Commission under the statutes administered by it. 

Such trade practice conference rules, specifically applicable to the 
problems of each industry of the seven industries concerned, with an 
estimated annual volume of business aggregating nearly 114 billion 
dollars (including two industries for which revised and extended 
rules were promulgated), follow: 

Baby-chick industry—Rules for this industry, the members of 
which are engaged in the sale and distribution of baby chicks, turkey 
poults, goslings, ducklings, and hatching eggs, constitute a revision 
and extension of those promulgated December 31, 1938, and deal with 
such matters as definitions of crossbred, inbred line, in-crossbred, 
and inhibitions respecting misuse thereof; hybrid as descriptive of 
industry products; use of the word “farm” in corporate and trade 
names; and other changes to clarify further the application to indus- 
try-wide practices of laws administered by the Commission. 

Handkerchief industry—Rules for this industry, the members of 
which include manufacturers, importers, jobbers, and others engaged 
in the business of placing on the market or distributing handkerchiefs 
composed of textile fibers, deal with such matters as exclusive dealing 
arrangements to exclude competitors’ products ; improper consignment 
distribution ; misrepresentation of product or of business status; sell- 
ing below cost and use of “loss leaders”; discriminating in prices; in 
return of goods, and in facilities and services; minimum size of men’s 
handkerchiefs; use of the term “hand rolled”; disclosure of the fact 
that products are “seconds”; and identification of fiber content. 

Rayon, nylon, and silk converting industry.—Rules for this indus- 
try, the membership of which comprises several hundred concerns, 


1 Copies of the full trade practice conference rules, as promulgated for the different indus- 
tries, and other specific information with respect to the Commission’s Trade Practice Con- 
ference work, which is described in the Commission’s Annual Report, may be had on 
application to the Commission. 
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including integrated producers engaged in business as converters of 
broad fabrics composed wholly of rayon, nylon, related synthetic 
fibers or silk, and of broad fabrics in which any of these fibers or 
combinations of such fibers predominate, are designed to prevent. 
such unfair practices as misrepresentation of industry products, in- 
cluding misbranding and deception as to origin; prohibited discrimi- 
tiation in terms of purchase and sale; and inducing breach of 
contract. 

Cotton converting industry—Rules for this industry, the mem- 
bers of which are converters, including integrated producers, of 
broad goods composed entirely of cotton or mixtures in which cot- 
ton’is the predominant fiber, and the products of which embrace such 
items as fabrics for clothiers’ lining; corset, brassiere and allied fab- 
ries, curtain and drapery fabrics, shirting fabrics, wash goods fabrics, 
interlining fabrics, and bleached goods, constitute a revision and 
extension of those promulgated July 21, 1936, as subsequently amended 
and republished on August 18, 1939, and provide additional cover- 
age as requested by industry members. 

Yeast industry —Rules for this industry, which is concerned with 
the manufacturing and marketing of yeast or yeast products used as 
a leavening agent in commercial or home baking, have to do with 
such matters as inhibiting the giving of excessive samples or gifts, 
and the making of loans or other inducements to purchase industry 
products, where the effect may be to substantially lessen competition, 
create a monopoly or bring about an illegal discrimination. 

Oil heating industry of the New England States—Rules for this 
industry, which is engaged in the retail sale, distribution, installation, 
servicing, or repairing of oil heat generating systems, and parts and 
accessories therefor, in the New England States, and the members of 
which also include those engaged in the retail sale and distribution 
of fuel oil for consumption in such heating systems in said area, 
have to do with such matters as deceptive concealment of the fact 
that products are rebuilt or contain second-hand or used parts; and 
the use of false, misleading, deceptive, or unfair guarantees; and in- 
clude important provisions relating to the expressions of opinion by 
industry members as to available supply of fuel oil. 

Trade pamphlet binding industry of the New York City trade 
area.—Rules for this industry, which is engaged principally in bind- 
ing a large portion of the many thousands of pamphlets, books, maga- 
zines, circulars, and periodicals printed in this country, and in fur- 
nishing materials and supplies used in the binding operations, have 
to do with such matters, among others, as illegal discrimination in 
price, services, or facilities; commercial bribery; defamation of com- 
petitors; transactions below cost; and inducing breach of contract. 
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IMotion=pleture hiliny= "lng ai gi) os nr ee ee a 875 (7792) 
INL ICOR Eve CONN EKO RG WUD NY eg ie a pen ee oh AL 900 (7844) 
ISU RGRUS ET ONONS OST ce peg me yr ine eh lal EE 854 (7747) 
BAN UUUIE SILC: Se SUT ASSES a ne ee te ie en eee IPE DU OTE 885 (7815) 
TINS eR INE SCH ST OCS te Sete me mee oer ar ase De PE TAR IY 909 (7859) 
Needles PR OMOSra Dp ly eea sc = arenes et oO SS Ate ES pe 882 (7809) 
PeNECLVex rn abletcn sHOrmnites4:<) Oops © aes ne ee re DOSES NLT A 908 (7856) 
SNWervoueme+<-medicinal preparation === ===S2s>-ses22s25522552eo- 897 (7837) 
SONIx: » cosmetic and vitamin=preparations = 222 —_ = Sa sss 1892 (7827) 
Se ORCUMCH See SIMS LAOS CO cre eee eres re ee el a te ee ee ie ee ER 891 
“Old Mohawk” laxative. preparation=— ~~ == ce 845 
eee SE NITC wed XG 1 © UL TRONY OT? LL me Eee ae ee ace rng Meee EAE ER EAEIS HIE) 868 (7777) 
Wonoun medemal preparation >> 22222522 ss= = SL 887 T8387) 
EO-So-Grape + beverage concentrate. 22 -a-4 =o es Bet sensi ae 871 (7784) 
ROS CRICI Ee TOKIS* (CGCm = eee a. men ete eee Rie nt te HIRE ET TI 7 ees 890 
RAST EE ES ia a ge ee a a Pre cmt ea 848 (7736) 
| EeSvisy EMCO ORE NT O Fef OV OG HUN LS) Sa ll ae pga pls a se ee 851 (7741) 
SEUNG UY CSCO UC ROMP TOD tel OUSC = == aie arate ene eee eet ree 850 
J EGER DUDS tp eg aa i a ac are 905 (7849) 
YE mreeeeaTanh + OST NURL A od Be ONG US A Be a aga Ea ama EE 848 (7735) 
ss eee ee ee ee ae Se ey ee eee Pe Sennen Or cree ere cee ee ee 896 (7834) 
| RSSEH UG CS Stee Sy es ct ge pt cg ee ene rer oan 871 (7783) 
Prosorrann needles, “sapphire "a o2- 2c recess css 2 Pt 882 (7809) 
precession printed: materials, DUNCleS Olas === === =e = eee 912 (7865) 
DEEL ABN SS py ae eg a ay a ae 909 (7858) 
Promiuchts ancdepilotightrassembles==22== ===" e522 =—s5 5222 —= 852 (7742) 
SE Se eee en 859 (7757) 
TER ne ty Sao i ee tego a ea tg eagle ya ee 874 (7790) 
SIDI ASCE: LNAI RTERIOVeT oe eee ee ee Se ee CEUs 897 (7837) 
SBI AStiCn OSS aepOligh ose aa aan sane see tee Bee 865 (7769) 
Reet Neh iG- “paint 25" 55 02 1a re smaee css serge HS STE IEES 851 (7741) 
“Pliastone and Plastierete” waterproof building material formulas___ 880 (7804) 
Picimiimesixtunes..witreOUusiCOIN Aa == aa oe ee 852 (7743) 
IPOSGy, OLOGY WON sa See tee eRe ee Se eee ee 887 (7818) 
RoOIsioned canaryeceets Or MICC=. 2a = ae a eee = 854 (7747) 
CIRO, PMibca ke casekets Coo See EE cSee sae See EEE Saar 883 (7810) 
Polish for plastic and painted -surfaces__-----=-------------------- 865 (7769) 
“Po-Tas-A-Fras’”’ asthma and hay fever remedy_-_---------------- 888 (7820) 
Poultry and livestock food supplement _ ~~ —---=------------------- 885 (7814) 
Pegualllti re TROGC! CID OCI Nh eee eee eS oe eS a= eae 863 (7764) 
Poultry medicitfal'preparatien__.-.--.-------------+-------- 876 (7795), 911 
Sromtry-\.c pomliry mnedicine Soon Foo ee 906 (7851) 


“Protosep B’”’ (poultry medicinal preparation) -------------------- 876 (7795) 
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IPH a we eis oe eee eee 851 (7740) 853 (7744), 861 (7761), 
883 (7811), 884 (7812), 890, 893, 895 (7833), 907 (7855) 911 (7863) 
Quilt:pieces: . jo2=222 2+. --— 2 <2 pn oa eee ee ee 871 (7782) 
‘“Radar-activated sound” hearing aid_.-------------------------- 894 (7830): 
Radio. receiving setss oe 4222 0 ee ny > elnino) Cae Heol 870 (7780) 
Rammed earth house plans__----------------------------------- 894 (7829). 
CoP sti Tnoadican WatiCh es mesa oe a = ee ves = eI ga 875 (7793) 
Rat poison..-.4---+.2-+2+--------sseeqeeste4b see 883 (7810), 887 (7818): 
Ravors=sy. oes ke eke ee eee eee Sea See a 854 (7748). 
Razorstand razor bladés=2 3302 = 34 == oa 8 eee ee oe 868 (7775) 
Riazors,wbarbers’2=< 224. -=2-0---52--— 25552 2 — = 2 ee a = ee 866 (7770) 
CUP iui OROSS eel UCT OSS CS ees a ee 870 (7781): 
“oPede@ross Doothachel Outiit., Seas = a= a ee ee 907 (7854): 
‘““Re-spo-Mor” poultry medicine -- ------------------------------ 911 (7862) 
Ribbonmatest. (sea sie owe =. eke Soe e eee ee ee 872 (7787) 
“Ring-Go”’ skin preparation--_---------------------------------- 856 (7751) 
Ringe sosec --=---2---- 30 -+ + 4-22-2525 =- nee oe 849 (7737) 
Robes, sleeping. Si.-- -_.------------ ss2eq ee - =F 535 S55 Se 892 (7826) 
(Ruby (ass wel Sean Sbe 2 es 22 ee Se ee 899 (7841) 
eSapplhite,js— 5 ss == Wee Mon. yk oe eee a 899 (7841) 
“Sapphire” phonograph needles--------------------------------- 882 (7809) 
Scalp and hair preparations - ---------------------------------------- 877 
“Second” grade vitreous china plumbing fixtures___-----~-~---~---- 852 (7743) 
“Sedative and Carminative, Nerve Tablets,’ Formula 514_-_--_--- 908 (7856). 
Sewing machines, rebuilt--.__-_.-__-_----=--------_-----_____-- 902 (7847) 
““Sharitume: for Silke moll or waste Suk ==] — = 2 en 910 (7861) 
Ghieaneia s/t. 38 ose Seas ee ee a ee See 854 (7748) 
STII LOC NSO eo ial Seas Se nee aera ia AS 866 (7770) 
eas sil a Be ace it a ot Sc to tg ee 910 (7861) 
Shoerdevice, rs Ay Reed’simovable arch: 22-225 2222 866 (7772) 
Shoerdtessine: :whit@ss 2.282 ae ee oe ee ee 857 (7753) 
Shoeswium p+ Boots!) eae sheen = a oe ee eee 884 (7813) 
Shoesty Nanya sn INXS X04. Stes ae B ee ee eee 909 (7859) 
Shoulden brace ott. = \y..23e ead tM Sheet She Ae 863 (7766) 
(OTe RORYSILK NOU — ooo oe es ee ee 910 (7861) 
“Silver Seal Radiator Solder’ for automobile radiator leaks -__---------- 889 
Singer, sewang: machines, rebuilt.-- 23: -=2 = = 2 ee es 902 (7847) 
“Six Room House $2,800 Complete Book” ._..---.---4.-..--.=2-4 894 (7829) 
Skinstreatment, 6czema, or POISON VV ses ao = se 856 (7751) 
Sleeningvbars and robedic. Seek et ee 892 (7826) 
Soaps powered... nt tot ee op ES cree ee eee 899 (7842) 
“ASoarmasupersOlder’ 22 22 3. Gee G5 oo ee ee ee 847 (7595) 
“Soft Phosphate with Colloidal Clay,” etc., soil builder___------~-- 874 (7790) 
Soilebuilder: 1a .deo 4st on ee ee a 874 (7790) 
“Solderveftorautomobilemadiator leaks. 2-22 gee oe ee ee 889 
SSoldervaenadiator sealicompound 2-2. eae ee ee ee 847 (7595) 
847 (7596) 
Solder: SSiwiss. Cold’ S22. vth ie sehr’ Shee eee eee: ees Se 912 (7866) 
“South Bend” fishing rodsu. Senta. Soak Ree SR ee ee 878 (7799) 
Stationeny sousiness2 ese 22 A de ee eee 876 (7796) 
Suitswimenis:and,..women’si-_ 225 2-222. see ne ee 848 (7736). 
SUMeASkeS: cee oe Se eee eee ere yee ete ese 885 (7815), 891 


Sunglass lemsee 2%. obs Ce ee ee a 879 (7802), 879 (7803) 
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Detar in greener er ee pte 902 (7848) 
BEOperion Brana mVedicme’ 2 cere eke 867 (7773), 
RmEDisteusn@es Naive? esl. NRC ee ee 909 (7859) 
“SATs SoU 003 NSE) Cy LS es ee a 912 (7866) 
hewiss lonley Hani Cleanser’. 2.2. oo ie ee 912 (7866). 
il Rn ERS TRS ON Roe ee hg het ie ag i 888 (7821) 
TOC SOB EGY SCN! 0) 012 871 (7783) 
PRGOtbACher Outi testCCML TORS. 6 ee a oes as ee 907 (7854) 
LESCOL SES Se eS te a ae mn eo On ese 848 (7736) 
Pion CRA RENOCHCCH. yao 2 cle ig ee Se ky 869 (7778), 
pHaiG cer) COS peerte Pee et ee Ree Re eh 882 (7807) 
1 SLPS TO Se ee ARE Poe tn 887 (7819), 
peeune-O-Lene” motor-olladgitive:..ceo2-. ee 900 (7844), 
“Turner Porti-Boy Pressure Embalmer’’, embalming machine______ 905 (7850) 
Typewriter, clock and watch repair; correspondence courses in_____ 888 (7822) 
“SCO DEIN AE AS 2 ie SS eS ie ee ee ee ON ay 890: 
*“Ultra-Violite’”’ sunglasses... _._..2-__-_ Bh A ee ke ee 885 (7815) 
“CUD ARUNSTRSEMS SATAUVSARSS oT Rae SS A Se ee a ee ea ot 890 
VonIsomCandruse trea bmente: e= a6 ee eee. ee ee ee 873. (7788); 
“Vapo-Mor”’ medicinal preparation for poultry___________________ 911 (7862) 
Witamimuangd mineral preparations... <2 8 v.62 55 Se ee 874 (7790) 
Witaminepreparauions anvionay hair 225. ose ee es see ee 892 (7827) 
Watreauscchinasplumbinge-fixtures=—— =.) 22 52 852 (7743). 
WSUS. A. os a SS Se ee ene See anes ee ere eee 849 (7737) 
VU GNIGUI OS as SS a Se pe Se a es oe ed ene ee 875 (7798) 
mWateriancoms liecDleGkam Kita eee 2 MS. ee 861 (7762) 
BAVRERGOUCHSUPLEMe EH OUSC HE ai b. 6 toa ee oS ye oS 850: 
Nile ChGININ URE RUD LO US ene ey ta SS ef A ee 876 (7796) 
Sari ee UGS TC DG Setanta SINS eg SE ie te oh 863 (7765) 
mVheatacermeOrlaamecdicinal preparations... 2. os ee ee 890 
Sabi aGMMK- Ses busi ton SOLGCT (S24. a. 2a ee en ee ee ee 846, 
*““Who’s Who in American Hducation”’ books__-____-_=----------- 873 (7789) 
“W. H. W.” system of sizing children’s garments__.__..._._-_.2__ 901 (7845) 
aa MOlincae <cras hiner ren dees 2. 2) Pe ae ee ee a eS a 912 (7864) 
VGH S ERPS 22 ee Oe ee ee ee eee 855. 
BaV OO MmE aI CICerChiCls ii Mele Se oe ee ck oO Se ee a 876 (7797) 
PaO OMDLOGMGIS cep SULCUS ANG: CORLS = Sie a oe ee eee ates 848 (7736) 
eV OoreMorerowder. poultry medicine 22. =). 4 22 ee 911 (7862). 
Sear au-a= Glance Calendar <CUG i= 2 4) ap ee Soe ky eS 856 (7750) 
BVMOUSer Any OOAD asWOW Celea sae = te, = eee eee ee see 899 (7842) 


CURTIN tere SS Re ee oe ee oe ee eee 899 (7841) 
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DECISIONS AND ORDERS 


Page 
Abandonment or discontinuance of practice: : 
As not justifying discontinuance of Commission proceeding, in view 
of continuation of business by controlling interests__.____________ 145 
As not warranting dismissal, in face of respondent’s insistence on right 
to publish misleading testimonials: -.-<_— —- ei ee 9 


Corporate reorganization, followed by alleged, as not justifying dis- 
continuance of Commission proceeding, in view of limited continuance 
ON PINcti Ges rn eh ee as OMe Aan Sarid cel. 145 
Accepting discriminations in price. See Discriminating in price. 
Acquiring stock of competitor, in violation of section 7, dismissed by reason 
On fecponcents divestiture sss) er tas J merguleymo baa AiO - 823 
Acts, unfair or deceptive, condemned in this volume. See 
Unfair methods, ete. 
Advertisements: 
As only excerpts, not adequate defense in view of other misrepre- 
SETUCA CIOL t= et a amare ey oe SN eLearn DCINACEPROEL O82 PEER MLCMENE © 269 
Advertisements, construction of: 
Commission as competent for, without assistance, when phrased in 


SE Dte Rane is he that ae io oe Sees ro yee I AO WEE 9 
Advertising, false and misleading: 
Actual deception as present in, though not proved_________________ 9 
Adequacy of order prohibiting, without specification of particular 
TIC CAS ee SES ee SS Leer een Lee Seemed Sete MEE (aa A 9 
As not saved by “nonwarranty clause”’ on container of product, when 
sold by mail-order pursuant to advertisement___________________ 9 
Advertising falsely or misleadingly: 
ASito— 
IAPENUS. CATINNES OT PLO Mls se oS an eee 1275 364 
PUIMVeTYtST an Ces VIM PUONSe a= a= 5 ee eS oe EES 279, 636 
Business status, advantages, or connections: 
Wewler.O Win ss eOOuA LON =e See tee ne a ee 127, 169 
Extenty OfbuUsiness = 25s oss 55a sass ce 8 254 
Government connection—Civil Service Commission________ 192 
INFsrrnbarc Cc Utiit Came OUT Camo es ae Mera eed sence Ca eee SR fee 206 
Onganizaiton amOlOPCratiOn==- === a= nee es eee oe 491 
iPersommeltons tailt sa as ae or Sn an or op ORR 32, 192 
Clie nilic (eevee = emai ary ney pees rae os nee Seen ee see ae 49 
SS CLE TUG IS CS ec eee ae ae rms ree oe acer imme RIED RN, RR NERS © 49 
Private business being association or guild________________ 254 
Sellertbem otlaborarOryeres.. 2c 58S seek Seed 49 
Unique or special status or advantages__-___-.-_-_-_.____- 190 
. Comparative merits of product..----------- 32, 254, 330, 462, 491, 636 


1 Covering practices ia cease and desist orders. For index by commodities involved rather than by 
practice, see Table of Commodities. References to matters involved in vacating or dismissing orders are 
indicated by italics. 
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Advertising falsely or misleadingly —Continued 
As to—Continued : 
Competitors and their products ---------------------------- 330, 491 ~ 
Composition of product------------------ 1, 49, 176, 279, 502, 596, 636 
Vitamine sso see ee ee a 612 
Content’ of prodtict_=. ----- 4-.4------4---- <4 54554-85555 "85 491 
Demand or business opportunities_--------------------------- 192 
Domestic product being imported_--------------------------- 58 
Free goods or service--_.---------------------------7-> 58, 361, 491 
Guarantees: -.c-'3 -a5escea< 35 e = 9 4 ere See 339, 361 
History of product_------------------+-----5 0-9-7 5-F0- 32, 361, 596 
Identity: of) product. .+-.-44---4 -S<=4+3---9sareneet ans 49 
Individual attention-__------=------=---<4----=+24-5----+45> 254 
Individual’s special selection_-------------------------------- oe 
Tndorsements- 22 -<otjee de qeee £ 323=- 2-3-8 SSS ae 9 
Physicians, generally_-------------+------------------>- 623 
Jobs and employment service_----------------------------- 192, 254 
Manufacture or preparation of product------------------ 58, 127, 491 
“Gold: Tone’ aa22-snsssse5- 5 oso e sone ao eee 206 
“Qil portraits” _..--------------------------------5e-e5- 206 
“Precision WDuilty a0 ue Soke bee = eee - Se ee 58 
Membership in fictitious organization or guild___-------------- 254 
Opportunities in product or Ser ViC6= 05 ee ee eee eee 254, 361 
Prices te eed een thee Sopa ae esate ae 32, 58, 206, 491 
Nature of product_----------------------------------- 206, 279, 647 
Old, second-hand or revised product being new---------~------- 32 
Qualities, properties, or results of product— 
Antifreezésiseticacc -bece Soe - Sud seb aoe Set --Se-<5e Ss 549 
Auxiliary, improving and supplementary------------------ 9, 462 
Gormectivienecniss Jas sa5 Abed eee eee eee et a= Sao 623, 647 
C@Gsmetic: . 2siatewoacdees bene so5 gene bee ee 502 
Ed@ucational.c.is-. 3062-52 --ssoete steeds ere SSS ee 254 
Functional effectiveness.--_----_--=-— = ==-===- --_ = = ee 361 
Insecticidal. == =... 5-5 Seen Se eRe ea 49 
Insulating. +2...-..-.<+.--4----<-s.. fe eae ee 267, 462 
Medicinal, therapeutic, remedial and healthful- ------------- 127, 
279, 371, 462, 502, 558, 568, 605, 612, 623, 636, 647 
Animal’i0 22.200 3 Oe 2 ee ee eee 371 
Nutritivecs.1 1 Sosset dees See secee cs eeeen eee ee _ 612 
Preventive or protective__._- ==. 26 422 = 462, 549, 623 
Productivity... 22225. - sede eee Gee ee ee oe 9, 462 
Reducing... -- .---- =. =--=--- +. -- Fede a - Be 623 
Water-resistant and dampprool---- 2 = 2 see eee eee 267 
Safety or product___...-.------2---<-_-=-- = - $26 nak = 49, 549 
Scientific or other relevant actia. soot ea eee eee 254, 
279, 305, 330, 361, 462, 568, 612, 623, 636 
Source or origin of product— 
Maker— 
Trade-mark use. 222: 22 omc east sect seeeee = eae 339 
Place— 
Domestic product being imported___.._-------------- 1 
Foreign, in.genieral:s 2. ooo. eee ee eee eee 58 
Special or limited! offers-[o2 S222 — oe ose eee 32, 58, 206, 491 
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Advertising falsely or misleadingly—Continued 
As to—Continued 
Specification or standards conformance.__.-______.______..__. 305 
Success, use or standing of product_______________ 9, 32, 254, 491, 502 
Hveenuoual aubhortignsi eet ie, Pe Bie 32 
CLOWeMNNGenY AEN Ces 9S 2 eee er ee ou ts te any 3o2 
SPS g Ba ghee PEL SUAS a it te SA a An eae ae eli 32 
BORIS ene Rani imo sei SB eps ok ren gt ag 361 
Corlfeatevol award ie ou Wa cue gee he ii iahy, TE, 254 
DI De Die Rages a2: cg ery Sone tg Aa 0 ag oe Bit 254 
JETT 22 ebay acl Re NO ST anata, tag SAAR Ue SCO Aang 279 
ee Sees eres ee Re ee ay 9 
Cris tRG hr Sere ee see nes oe oesgne hm gam * ke ayn 305 
PTRUG ASHOCIANOMG: mes eee cane foe Mam oe iy Annee 305 
pereOe amar Pegietrabion sis & oo Sr edn ong en ty 596 
Unique nature or advantages of product_________.______. 32, 361, 612 
DMAlmenOn DrOCUCh. Aut lobe Sect aati fh ey ht ge 206, 254, 491 
Agents’ earnings or profits, misrepresenting as to. (See Advertising, etc.; 
rcring rete. ecuring agente, et0.) s<-5 cue tn aiee « cacacat.us 127, 361 
Agents, securing misleadingly. (See SUECIDN QUIYSAPeNOR) ees Wee Bee) ES ee aE 12%, 
Agreements to fix prices. See Combining or conspiring, 
Agriculture, Secretary of: approval of advertising claims under Insecticide, 
Fungicide, and Rodenticide Act by, as involved in dismissal of complaint. 831 
Aiding, assisting, or abetting unfair or unlawful act or practice: 
Through— 
Cooperating in price-fixing program______________ 69, 89, 219, 538, 585 
Instigating and cooperating in resale price maintenance. _._____ 69 
CIN TIGER re Vices ge ce Se sete ie a Sar mo CO rps = 184, 349, 479 


Ailments or symptons, misrepresenting as to. (See Advertising, etc.) _- 279, 636 
Ammoniated mercury in cosmetics: 
Not sufficient to require disclosure in advertising, when less than 


OB DCECET UE epee ae teen a a ae aN Tet ee ey ee 502 
“Antifreeze” preparation, as understood by public_____________________ 549 
Antifreeze qualities of product, misrepresenting as to. (See Advertising, 

Store Woineaniisleag ino nClCh nae mera eee Se 58 te See eet ye! ese eS 549 
Arbitration, providing medium for, in price-fixing program. (See Com- 
RUT ORR OLCs) meat er oe oe es oad? ek Se Crea ie ee We ee a 219 
Army insignia: 
MUlEsedsimpro Per USeLOl Leplicas Of==a2 982F. 24 ls eee Sees 706 


Arrangements and connections with others, misrepresenting as to. See 
Advertising, etc.; Assuming or using, etc.; Misrepresenting business 
status, etc; Misrepresenting directly, etc. 

Association, misrepresenting private business as. (See Advertising, etc.; 


Assuming, etc.; Misrepresenting business, etc.)_.-.._.._..._t---2------ 254 
Assuming or using misleading trade or corporate name: 
As to— 
Dealersowmine | ADOLatOLy ees ee ei eee 69, 127, 169 
Government connection—Civil Service Commission.___..-_--_- 192 
MAMUIEACHUTIN SALUTE eae mien ee eee Sneath 206 


Private business being association or guild_______________-_--_- 254 
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Auxiliary or improving qualities of product, misrepresenting as to. (See 

‘Kavertising tebe.) Sl -= 54-64 = se aaa a eae ee 9, 462 
Award, certificate of, misrepresenting as to. (See Advertising, etc.; 

Gméting deceptive; ete.) ~—2 +2 2S2----- + 22 =. 254 
Bargaining: Absence of, under freight equalization plan, as evidencing lack 

of requirements of competitive market ------------ pa RE NS See 89 
Base prices: 

As involved in freight equalization plan in connection with price-fixing 
program. (See Combining, etc.; Selling and quoting, Cte) eee 89 
Taking uniform action re deductions from and additions to, in price- 
fixing program. (See Combining, EUCE) SS SSIS SS ee ee 89 
Bidding, collusive, as alleged_------------------------------> > 5-40" 823 
Bifocal lenses, nature, in general__----------------------------2--7--- 330 
Birmingham plus-pricing system: 
Combining, as alleged, to restrain competition through use of - ------ 670 
Discriminating in price, as alleged, HEOUPI USC! Olas =e ee 670 
“Blue Ribbon:” phrase not misleading when used:alone] 222) 2 = 596 
Boards of Education, misrepresenting use of product by. (See Advertising, 

etc.; Misrepresenting directly, be) Sra ee ee ee 32 
Bogus independent, operating, as alleged, as part of concerted scheme to 

restrict, competition! .seee- = Seen = ewan aa a ee 823 
Books, manufacturers’; opening for inspection by trade association. 

Gece Combining) etet) se P2l20 PL 222 Se ees 2 aS 22 ee 533 
Boycotting or threatening, to bring about resale price maintenance. 

(See Coercing, etc.; Combining, etc. ; Cutting ofieaccess)) Sae== == = 69 
Brand name of product, using misleading. (See Misbranding, etc.; 

Using misleading, etc.) =----------------------------------- 1, 49, 127, 206 
British source: alleged misrepresentation as to, re women’s coats - ---~~-- 682 
Brokerage payments and acceptances, discriminating in price. through. 

(See Diseriminating, etc.) ...--------------------------------+5---= 145 
Business status, advantages, or connections; misrepresenting as to. (See 

Advertising, etc.; Assuming or Using, etc.; Misrepresenting business 
status, etc.) 

Misrepresenting, as alleged _ - - ------------------------------------ 742 
Buyer assumption of risks, included in “nonwarranty clause,” as ineffective 

to purge false advertisement - ------------------------------------- 9 
Buying organizations, discriminating unlawfully in favor of. (See Dis- 

criminating, etc.) ~-22...-.4-.----2- +2246 se 5 = = eS 136 
Calcium chloride ‘antifreeze’? solutions, as highly injurious to gasoline 

engine8___.__-+.J-_-----=----+----------------~-+------=-------=-- 549 
Certificate of award, misrepresenting as to. (See Advertising, ete.; Offering 

deceptive, ete.)__. u------+------22- t+ +-- Se - 2 ae 254 
Chain organizations, discriminating unlawfully in favor of. (See Dis- 

Cove Aer da As ec a 136 
Chain store orders, pooling to earn discounts. (See Discriminating, etc.)-- 328 
Charges, construction and packiag, taking uniform action re in price 

fixing program. (See Combining, etc.) -----=---------=------------- 89 
Charges of complaint: : 

Asenot sufficiently pultiim issues aaa asta boo Se ere ee 254 
NotreUstariie diss as 2 sea Sone oe Serene Se ee tere ees 49, 254, 269 
Re failure to disclose potential danger in use of preparation__-__- 176 
Re failure to reveal on label_--.------ Naan este AE ae 305 


Re misrepresentation since trade was informed 
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Charges of complaint—Continued Page 
Not sustained—Continued 
Re tests not made by independent laboratory eee oe 5 rege 305 
Where respondent not responsible for misuse of its labels_______ 305 
Chemists, misrepresenting as to staff of. (See Advertising, etc.; Mis- 
representing business status, ehG:)ee. Gi so ee ce eck 49 
“Chief Special Agent,”’ misrepresenting correspondence school salesman as. 192 


Civil Service Commission, misrepresenting as to connection with. (See 
Advertising, etc.; Assuming, etc.; Misrepresenting business, etc.; 
Mic relreseniiineveinectie 6G) 0.45 sega ee see ot te 192, 

Claiming indorsements and testimonials falsely or misleadingly: 


As to or from— 


Government—Civil Service Commission_____________________- _ 192 
SpA VSIGHNM SN ONCE 24 aren oF 2 oh Li oni ok ae el Le otic 623 
ASP SEES TPES Ta Tae ee ee ae ae ce 9 


Clayton Act, violations of. (See Dealing on exclusive, etc.; Discrimi- 
nating in price.) 


Clientele, misrepresenting, as alleged, as select____________-_.-________. 742 
Coercing and intimidating: 
Competitors— 
Through— 
Warnings, threats; injunctions, ete... -224-.o-s54-----=--s- 69 
Customers— 
To enter into exclusive dealing— 
By cutting off suppliers or threats of_..__..___.______.__--- 294 
Suppliers— 
Through— 
IBOyCObIS OF ChRCAtS 25 eae on Peis Ee ae ee Sl 69 
Collective action by trade association members. (See Combining, etc.) 
Collusive bidding, using concertedly, as alleged_________________---_---- 8238 
Combination and conpsiracy: 
As involving separate trade associations with a community of interest. 219 
Circumstances establishing, in opinion of Commission________-____- 89 
Record as showing entry into, notwithstanding each did not participate 
pe RG GHGS Wek ee ne eA ae ee ae oe ee ee eo 219 
Respondents as participants in at least some acts and practices relied 
OMBbOLeESta lighters Seat ae ds So Ae Se ee a Fe) Tee 89 
Subsequent adherents to price fixing program as equally responsible 
Wituhvonicinal parwelpantsi. 225-0 oe a ee ee 89 
Combining or conspiring: 
Lo 
Eliminate competition in conspirator’s goods____----.~--------- 219 
Bring about and enforce resale price maintenance— 
Through— 
Boycotting or threatening to boycott manufacturing 
Syhh a} oS sce OS ee ee wert a eee eer 69 
Discriminating in favor of manufacturers establishing -- 69 
Fix prices and hinder competition— 
Through— 
Adopting ‘‘guides of fair value’ for determining prices 
Ofssneciall PIOCUCTSES = pre aes oe 219 
Agreeing upon uniform prices, terms, and conditions... 219 


Collective action re cost experience. .--.------------- 89 


t 
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Combining or conspiring—Continued . Page 
To—Continued % 
Fix prices and hinder competition—Continued 
Through—Continued 


Common medium or central agency_----------------- 219 
Exchanging current and future price quotations_--- 533, 585 
Exchanging intimate details of business -- ---------- 533, 585 
“Pair Trade” contracts__--------------------------- 69 
Filing price lists for distribution among participants_-. 219 
Fixing or maintaining prices, terms or conditions of sale_ 69 
Fixing terms and conditions— 
Construction and packing charges - - ------------- 89 
Deductions from and additions to base price ------ 89 
Expiration dates of contracts_--~---------------- 89 
Formulating code of symbols to identify competitors’ 
products i221 200 oo to Soo sagas + - $= === = 4 = = 219 
Freight equalization plan based on rate from nearest 
Manutacturertcoo.- oot eros ee | a ee eer 89 
Meeting to discuss prices and take action----~-------- 219 
Open price filing_---------------------------------- 219 
Opening books and records for inspection--~- -.-------- 533 
Patent licensing and cross-licensing agreements__------ 89 
Providing medium for arbitration re price-cutting------ 219 
Reflecting freight rate changes_ --------------------- 89 
Reporting sales below agreed prices for action--------- 219 
Schedules for calculating uniform prices__------------ 69 
Standard quantity differentials_-_-_~------------------ 89 
Standardsuniform,.conbract 1ORM 2.0 c..se— ee 89 
Standardizing products. = — = oe. a ee ee 89, 219 
Trade association common agents_-_----------------- 533 
Using open price reporting plans__-____------------_- 533 
Using trade associations as clearing house or central 
UD LL Cy oe ee a a 89, 219 
Warnings, threats, Injunctions, ete__--.-------------- 69 
Restrain and monopolize; tr adel. eee eee a eee 219 
Comparative data or merits of product, misrepresenting as to. (See Ad- 
vertising, etc.; Misrepresenting directly, etc.) __..------------------- 32, 


254, 330, 379, 396, 418, 437, 462, 491, 636 
Competitive market: Absence of bargaining, under freight equalization 


plan, as evidencing lack of requirements of__.-._--=----------------- 89 
Competitive products, disparaging and misrepresenting. (See Advertising, 

etc.; Disparaging, etc.; Misrepresenting directly, ete.).....----------- 330, 

396, 379, 418, 437, 491 

Competitors, coercing. (See Coercing, etc.)_------------------------- 69 

Complaint, charges of not sustained, ete. (See Charges of complaint.) --- 45, 


Composition of product, misrepresenting as to. (See Advertising, etc.; 
Misbranding, etc.; Using misleading, ete.)_ 1, 49, 58, 79, 176, 279, 502, 612, 636 


Concealing or obliterating quality markings on product_._-..-_--------- 580 
Conditions of sale in price-fixing program. (See Aiding, etc.; Coercing, 
ete.; Combining, etc.; Cutting off access, ete.)_-_----~2--_----_--u 5. 69 


4‘Confession and avoidance’: Plea in nature of, as not proper defense to 
eorreetive action under Woo] Products Labeling Act_---..----------- 79 
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Page 
Connections and arrangements with others, misrepresenting as to. (See 

Advertising, ete.; Assuming, ete.; Misrepresenting business status, etc.; 

Misrepresenting directly, etc.) 

Consumer standards, misrepresenting as to tests under. (See Advertising, 

UCR UIDER RAINS COLO Me ei ok ee he ey ty A 305 
Content of encyclopedias, misrepresenting as to. (See Advertising, etc.). 491 
Contract, standard uniform: 

Continued adherence to terms of, as evidencing continuing under- 
SESS ES FS PERS ge eer nts © mee Byer ea cn ver Re BR A Patan 89 
In price fixing program. (See Combining, etc.)_______._____._____ 89 
Contract expiration dates, taking uniform action re in price fixing program. Y 
SUN SISTA ETE EROS 2 SR ec RR ad beni. Ul adh 89 


Cooperation, Commission policy of: As involved in dismissal of complaint 
on basis of approval of Secretary of Agriculture of advertising claims 
under Insecticide, Fungicide, and Rodenticide Act________.._________ 831 
Corporate or trade name, assuming or using misleading. (See Assuming, 
etc.) 
Corrective properties of product, misrepresenting as to. (See Advertis- 


SNES Ss Ee ES IE PMY dip Ae Ma laren at a cies re 623 
Corroding qualities of competitive product, misrepresenting. (See Dis- 
paraging, etc.; Misrepresenting directly, etc.)_____________ 396, 379, 418, 437 
Cosmetic and beautifying qualities of product, misrepresenting as to. 
Rein OC SOLDIOIDO DEO O8 Bedok Naan G atm ate eerie Utes 502 
Cost experience, taking collective action re differences in, as part of price- 
AICI PLOOTAT we (See. COMPINING. CCC.) oem eet ekg eels Coe ane eee 89 
Cross-licensing patent agreements, using in price-fixing program. (See 
XBOT OG OACG CS) eS eee ee sea ee SS Sy oe cee Ok A 89 
“Crown Quality Control Plan:” Standards or lack of, ete., as involved in 
CIR TOMO liam a peta Rare. iy eget ee hak Les aeons oe eeetie 305 
Customers: 
Woercmng..o ieee Cocrelng, @b0:) aaa. ous cee on ed eee eee 294 
Cutting off competitors’ access to. (See Cutting off, etc.)...-______ 294 
Customers, misrepresenting, as alleged, as select__.__.__.-_-.--_-_____. 742 
Cutting off competitors’ access to customers or markets: 
Through— 
Boycotting and threatening to boycott suppliers— 
To— 
Fix and maintain prices and resale prices____._______- 69 
Interfering with distributive outlets__..___2.._...__.--_-__-___- 294 
Withholding supplies from competitors’ customers___________-- 294 
Dampproofing qualities of product, misrepresenting. (See Advertising, 
Cig) Mt Meet a ak Be Pe eM og ie alt tee ee 269 


Danger, alleged relative, of one product as compared with others, as de- 
ceptive and disparaging, notwithstanding possible scientific differences. 379, 
396, 418, 437 


Danger, potential, in use of medicinal preparation as not serious re al- 


NESS GETAT IMC RCOMLO VCH ses ete We er enema KC ee AEE pe ee he 176 
Dealer representing business as laboratory. (See Advertising, etc.; As- 
suming, etc.; Misrepresenting business status, etc.) ------+--------- 127, 169 
Deshnevonsexclusiverand, tian Cybasis ssa eee eee SS ee 294 
PASINSUILC OC Guar se manliness EE oy Nett gee Sie os Ss Se Cea 723 
Deception, actual, as present though not proved, in false advertising and f 


MISTEPTESeNtAlION: CASES. 2225 ao Se a te 2 ee oie Bee ea oer 
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Page 
Defense production: Suspension of proceeding on complaint as requiring 

further investigation and new complaint_-------------------7----- ~~ 723 
Delivered prices, uniform, accomplished through freight equalization plan. 

(See COmbInING ete) 2 oe ee ae ae 89 
Delivery, misrepresenting, as alleged, ability to make------------------ 742 
Disclosure of harmful consequences from use of product not required---- 568 
“Director,”’ misrepresenting correspondence school salesman as_--------- 192 
Disclaimers: 

As insufficient to dispel impression of Government affiliation -—_------ 192 
Small print on package of product, as ineffective to purge false ad- 

ETTISCLCT Oe os oe ee oe ee Se ee a ey a ee aie 9 
Disclosure in advertising, of ammoniated mercury content: Danger in 

use not sufficient to require, when under 5 Percents ss aes ee 502 
Discounts, quantity: Discriminating through. (See Discriminating, etc.). 328 
Discounts, “unit: Discriminating through. (See Discriminating, etc.)__ 328 
Discriminating in price, in violation of sec. 2, Clayton Act— 

As glleged su as. ee eee oe ee Pe ee 723 
Brokerage payments and acceptances, OE (Cee eee 145 
Charges and prices, generally 2 (a) 
Chain and group-buying organizations - - - -------------------- 136 
“Competitive adjustments” ____------~---------------+-------- 328 
Cumulative annual quantity discounts or rebates_-_----------- 328 
Pooling chain store orders to earn quantity discounts ---------- 328 
Quantity discount plan___---------------------~------------- 136 
eTTHIt CisGOULtS. wee oe ee =o coe ee ee 328 
Disparaging or misrepresenting competitors or their products: 
Products— 
Composition... * 5-22 - = --- 2 == = =e == 379, 396, 418, 437 
Manufacture or preparation______------------------------- 330, 491 
Performan cele tate = oe. ae sae = a ae ee ee 330, 379, 396, 418, 437 
Qualities, properties and results — 
Auxiliary, improving and supplementary __-_-------------- 330 
Corredinge 9 eee eee eee 379, 396, 418, 437 
Quality, 220 0y cece cc ne oe eee te ee eee 379, 396, 418, 437 
D4 YS b is WS aera eal pets 2 he aber aren Snr ee Oe See’ 379, 396, 418, 437 
Safety Uo. one on eee e ea cease ces eee ene nn eee 379, 396, 418, 437 
Goods — 
a Vi = ere le acim. ci Aeron er a ps mS a Be aa PE Re on Se SS 491 
Doctor’s indorsement of product, claiming falsely. (See Advertising, ete. ; 

Clsimilt ete.) ooo ae. - aes ee ee ee ee eee 623 
Domestic, misrepresenting imported product or parts falsely as. (See 

Advertising, etc.; Neglecting, ete.; Using misleading, ete.) -~...-----~--- 1 
Domestic product, misrepresenting as foreign or imported. (See Adver- 

jE Un Prangt 5 1S eye ai, age lect 35 Rp BE ee ae eee 58 
“Dorothy’’ coal and the New River case !_____----------------------- 859 
Earnings of agents misrepresenting as to. (See Advertising, etc; Offering 

ing deceptive, etc,; Securing, etc.) - -------------------------------- 127 
Educational authorities, misrepresenting use of product by. (See Adver- 

tising, etc.; Misrepresenting directly, etc.) _...----------------------- 32 
Educational qualifications or merits of service, misrepresenting as to. 

(See MN Vertis es GUC.) yee eee ee ee ee eee 254 


1 Explanatory statement re stipulation 7758, 
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Page 
Employment and jobs, misrepresenting as to. (See Advertising, etc.; 
Misrepresenting directly, etc.; Offering deceptive, ete.) _.____._______ 192, 254 
English source: Alleged misrepresentation as to, re women’s coats______ 682 
Evidence: 
Activities ence NRA as admissible re activities occurring before 
AN CAC CR ee Meee LD GH AOR Tone) ert agri aera 89 
Properly SA where no proper foundation for__.._____-____-___ 9 
Exchanging intimate business details. (See Combining, ete.)_______- 533, 585 - 
Exchanging price quotations. (See Combining, ete.)__.._._.___________ 585 
Exclusive dealing. (See Dealing on exclusive, etc.)____________________ 294. 
Extent of business, misrepresenting as to. (See Advertising, ete.; Mis- 
NEPNESENCID SoU SINESSMETC. )S <= sen ey a oe SS 254 
Fabrics and garments, rayon, consumer dissatisfaction with, as involved 
mas @walinve CombrolieP ant ts) bee ces arta Satie ee ei oe le 305 
Failure to make material disclosure. (See Neglecting, ete., allegation of 
potentialdanser not-sustained i= 2522 fe ee ee SIT ee 176 
Fictitious price markup, advertising falsely, as alleged_____________.___ 780 
Foot disorders: Shoes not adequate to correct or prevent, regardless of 
Gesigmionconstructions. == 48595 20 ey ee ee 647 
Foreign product, misrepresenting domestic as. (See Advertising, etc.) __ 58 
Free goods, misrepresenting as to: (See Advertising, ete.; Offering de- 
CODEN CMGEC?) eee. . eeeeene At NOS el) OD Si EMU SG! 2 1GUs 58, 361, 491 
Freight absorption: Use of freight equalization plan to produce identical 
DUI COS te ae > re errr ee hey AE) ppt, Tk AA Ae ee CS 6G eu 89 
Freight advantage territory: Where advantage of, made reciprocally 
avalablewnreshtsiequallzationsplan se so. =o) 2): oe Oe See a 89 
Freight equalization plan or system: 
Agmotrmerchy + ‘mee bili com peliiOn sir s se AS BS 89 
Based on rate from nearest manufacturer, in price fixing program. 
(Scek Combining net en)_.neS Sete nt ere eS ee ce 89 


In price-fixing program, as making still illegal common action re 
prices, etc. under patent licensing agreements, notwithstanding 


abandonment of price fixing provisions=-— 221+. =. -l-2- sha .+ 89 
Using concurrently to match prices in price-fixing programs. (See 

Combining, etc.; Selling and Quoting, ete.)_....__.-.-_-------- 89 
Where used by all as making unnecessary systematic exchange of in- 

formation re base prices, etc., to achieve uniform prices__--__---- 89 


Freight rates: 
Collectively changing prices to refleet changes in. (See Combining, 
(SL) ec ee a a ce ee a er a tne Semin er ee er 
Functional operation ,of product, misrepresenting as to. (See Adver- 
ISTIC Om) ene nt renter a ine ee ee SS Sea ae eee eee 
Furnishing means and instrumentalities of misrepresentation and deception: 
Through— 
Disparaging and misrepresenting competitive product to pro- 
JOO IS. | OWING TOS oe SE ee oe 379, 396, 418, 437 
Garments, rayon: Consumer dissatisfaction with, as involved in “Quality 


89 


361 


GorntrolRP lan cee oe Ie Se A EO OU Derg ABS 305 
Geographical origins and trade names !__---------------------------- 859 
Glass substitutes: Value in permitting passage of ultraviolet rays__---- ae £462 
Good faith: As not proper defense to corrective action under Wool Products 

79 


abolime tke cece ree Se arene Pace ee ee a See 


1 Explanatory statement re stipulation 7758. 
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Governmental agencies, misrepresenting use of product by. (See Adver- 
tising, etec.; Misrepresenting directly, ete.) 2--~-----+------------r=-- 32 
Government connection, misrepresenting as to. (See Advertising, etc.; 
Assuming, etc.; Misrepresenting business, etc.; Misrepresenting 
A 


directly) Ob0.) ish ana -ssee.ag-ae-seReeee ENED Eo ede wane ses 192 
Group buying organizations, discriminating unlawfully in favor of. (See ~ 
Discriminating, ete;) — aa= 49a eee ee oe eFeeid Meee ein os Sante 136 


Guarantees, misrepresenting as to. (See Advertising, etc. ; Offering, etc.)_- 339, 361 
“Guides of fair value” for determining prices of special products, in price- 


fixing program. (See Combining, ete.) ----------------------------- 219 
“Guild:” 
Mefinition _-. . Sacscc seen See eae ee Se ree aes 254 
Falsely holding out membership in. (See Advertising, etce.; Offering 
deceptive, ete.)_------+---.--~<--==~--4<-“ Syne 254 
Misrepresenting private business as. (See Advertising, ete.; Assuming, 
etc.; Misrepresenting business, etc.) ---------------------------- 254 
Harmful consequences from use of product: Disclosure not requireds_. 22 568 


Healthful qualities of product, misrepresenting as to. (See Advertising— 
medicinal, etc.) 
History of product, misrepresenting as to. (See Advertising, etc; Mis- 


representing directly, etc.) --.-.---------+---------------------777 32, 361 
Identifying marks, formulating code of, for products of competitors, in 

price-fixing program. (See Combining, Cite ee oe POS Saree eS Pe 219 
Identity of product, misrepresenting as to. (See Advertising, ete.; Mis- 

branding, etc.; Using misleading, etc.) ..---------------------------- 49 
Imported product, misrepresenting domestic as. (See Advertising, ete.) -- 58 
Individual attention or service, misrepresenting as to. (See Advertising, 

ECT) Oe Sa le) a a Ns a Me Ea ee ck ae ee ee ted 254 
Indorsement of product, misrepresenting as to. (See Advertising, etc.; 

Claiming. (ete)~ ee 5022 oo a ee en i ee ea 9 


Inducing discrimination in price. (See Discriminating in price.) 
Injunctions, using or threatening, to maintain prices. (See Coercing, ete.; 


Combining, ete:)--2.-—-=- -- deepsea sep Sf ee ee Sy Se 69 
Insecticidal qualities of product, misrepresenting as to. (See Advertising, 
OG) pe ea a cats Se pater tS = Eee eg De eee i ee 49 


Insecticide, Fungicide and Rodenticide Act: Approval by Secretary of 
Agriculture of advertising claims under, as involved in dismissal of 


COMmplaint= Sees. Sao ee eee ee Race a ee ee 831 
Insulating qualities of product, misrepresenting as to. (See Advertising, 

1 CD) a ae Se ap TS aeete ee eee Ne Sys > le ee ee ae eae 269, 462 
Intent as indicating criminal action under Wool Products Labeling Act 

POTS WLLE Uy WO LED LOEL 5 ery ces ce eat Sa ore 79 
Intent, lack of, as not proper defense to corrective action under Wool 

Products=babeling \Act2= <2 c= 2c Nenee Se ee ee eee 79 
Intent to deceive: Falsity of advertising as issue, rather than__._..----- 9 
Interlocutory appeal: Trial examiner sustained, in rejecting evidence, 

Wheremo) proper tounmdation. [On 2s 2.4 fee ee ee eee 9 
Intimidating competitors, customers and suppliers. (See Coercing, etc.) 
Irritant laxative content: Disclosure not required___.------------------ 568: 
Job guarantee and employment, misrepresenting as to. (See Advertising, 

etc.; Misrepresenting directly, etc; Offering deceptive, ete.)__------ 192, 254 


Laboratory, seller representing self falsely as., (See Advertising, etc.; 
Assuming, etc.; Misrepresenting business status, ete.) ..--------- 49, 127, 169 


! 
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Laboratory: Page 
Defined as associated with serums and medicinal preparations______ 169 
Prefereneetior concern operating 225 6 sa VU Cy) Foren 169 
Tests as in fact made by independent bureau_____..-__.--_-______. 305 
Labrador mink: Charges that peltries were derived from, not sustained__ 596 
Laymen: Where testimonial statement of, even in good gaith, proven 
Palko: yy Ghee baer ee oa er ert te es «ORES PERROTT Sy, 9 
Licensing agreements and arrangements: Using unlawfully in price’ 
fixing. (See Combining, etc.; Using patents, etc.)__..- 22-2 89 
Limited offers or supplies of product, misrepresenting as to. (See Adver- 
bIshhe CuCl; Offering Gecepolve, ett.) Saat see 2 ea ne! a a 491 
Limited or special offers, misrepresenting as to. (See Advertising, etc.; 
CHTEPINE UUCOPUYe EUG) ae Sone Se ct ee ELON LOPE OE) ‘58, 206: 
Linoleum: Alleged misrepresenting product as___.___________________. * 19F 
“Londonderry, Ltd.”: Alleged misrepresentation as to source of women’s 
coats through use of yerewt SRAr Sart 6 Ser pena = PRIS AG SOROIANE S|” 682 


Lottery devices, selling. (See Aiding, etc.; Using or selling, etc.)__ 184, 349, 479 
Lottery schemes, using in merchandising. (See Using or selling, etc.)__ 322, 349 


Mails, Post Office prohibiting use of, as involved in dismissal of complaint 


PLO CEEOL Ee eee eee eee ee ee ine Ue ee reas ORM 802 
Maker of product, misrepresenting as to, ea slen improper trade-mark 
use. (See Advertising, etc.; Misbranding, etc.; Using misleading, etc.). 339° 
Manufacture of competitive products, rmare praeah ine as to. (See 
AVETUISIND MEUC.s LISpAarAgiNg™ CUC.) seek Samar seen) ean eee Bee 330° 
Manufacture or preparation of product, misrepresenting as to. (See 
Advertising, etc.; Using misleading, etc.).._...!__.2______- 58, 127, 206, 491 
Manufacturer: Preference for déaling with. .2-. 222-2. UL. 169 
Manufacturing process employed, misrepresenting as to. (See Adver- 
tising, etc.; Assuming, etc.; Misrepresenting business status, etc.)__._. 206: 
Market: Cutting off competitors access to. (See Cutting off, etc.)______ 294 
Market action: Absence of, under freight equalization plan, as evidencing 
lack of requirements of competitive market_____...___._-----.------ 89: 
Matched prices: 
Contention of merely meeting sea ct by, not valid, re freight 
CUANZA WOMM spiaNs—-2sesc Sete ee ees eee a Sete SoC e eee 89: 
Systematic exchange of information re base prices, as not necessary 
COMI CLIC VC meee eet ee eC ne ee, Sor eee ne eee ee eee 89 


Medicinal therapeutic, etc., qualities of product, misrepresenting as to. 


(See Advertising, etc.)-. 127, 279, 371, 462, 502, 558, 568, 605, 612, 623, 636, 647 


“Meeting competition’”’: Contention of, not valid, re freight equalization 


Dl ae ee oer Sy AS SEE Ae ea eo eee Se ae 89: 
Misbranding or mislabeling: 
As to— 
Composition Of product: ease -—- see eee eee seca ae 1, 49, 596: 
\WooleProductstlabeling tA ctySe as =n ene oe ee ena a 79 
IELISCORVAOM PLOGUClS: setae eae Se ne eee ae ea 596 
Tdenuitive Ole ProductSee vet. See eee tenet a sean eae tar ae ene 49: 
Source or origin of product— 
Maker— 
ERrade=niar kr useteeee aoe Ree ae tee ne san balay tie 339 
Place— 
Domestic product being imported_.-__--------------- 1 
Scientine or othemrelevanttacisaasaese eos os sees eee ae 


Specification or standards conformance----------------------- 
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Page 
Misbranding or mislabeling—Continued 
As to—Continued 
Tests— 
Gonsumer! 22 sosenee6. = oe ene aR paae ee Soe eee en 305 
nade association.___ = ----==-="= -42s-5 =n ag ee 305 
Trade-mark registration--_-----------------------+-----7---- 596 
Misrepresentation: actual deception as present in, though not proved__-_- 9 
Misrepresenting business status, advantages or connections: 
As-to— 
Dealer being laboratory - ------------------------------ 49, 127, 169 
Extent of business: —-=-- -=--.42-===--_5=4=—=s=sr gs= oes en ae 254 
Government connection—Civil Service Commission------------ 192 
Manufacturing nature__.---------------------------+------- 206 
Organization and operation_-------------------------------- 491 
Personnel or staffs. 2-22-52 4--=32--2 242-55 =e 2-4-5 Se== 32, 192 
Chemists: e612 esees Jose to oa oe 49 
eters Soca eee et ee ee 49 
Private business being association or guild__------------------ 254 
Unique or special status or advantages - ---------------------- 192 
Misrepresenting directly or orally by self or representatives: 
As to— 
Business status, advantages, or connections— 
Government connection—Civil Service Commission_------- 192 
Rersonneluoretait 5 52 = = oe ee ee 32, 192 
Unique status or advantages---------------------------- 192 
Comparative merits or product_------------------- 396, 379, 418, 437 
Competitive products --_-------------------.------ 396, 379, 418, 437 
Demand or opportunities in product -_------------------------ 192 
Free product or service__----------------------------------- 32 
Individual’s special selection __.----------------------------- 32 
Jobs and employment-_--_--------------------------+---~------ 192 
Old, reconditioned or revised Product being Ne was eee ees 32 
TIO OSae pe ep a ec ee 32 
Special or limited offers ___--------------------------------- 32 
Success, use or standing 
Boards of education, ¢tci2=_ 522-322 2222- == See 32 
Government departmentss_. <= - <2. -=-52=-4- = 32 
lBiloie tate aie ae ee ne ee er eS ee ee eS SS 32 
Unique nature of product____------------------------------- 32 
Misrepresenting prices: 
As to— 
Hxaggerated, fictitious being regular. —----_----=---_ == ae 32, 58 
Weual/beinevspecialintroductory=: 2-525 5e=— sen eee ee 32 
UWsualibeing special reduced’ =. = se eee ee 32, 58, 206, 491 
Name of product, using misleading. (See Using misleading, etc.)_ 1, 49, 127, 206 
Name, trade or corporate, using misleading. (See Assuming, etc.) --.--- 49, 206 
National Industrial Recovery Act: 
Evidence of concerted activities under, as admissible re activities 
occurring, beforéiand aftenswc 222) Meee on eee 89 
Nation-wide survey, misrepresenting as to__..-------------_-_=-----+-- 782 
Natural market: Where advantage of made reciprocally available through 
freightvequalization=planeese=. 225-25 ee eee ee See See Bae 89 


Nature of product, misrepresenting as to. (See Advertising, etc.)_-. 206, 279, 647 
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Page 
Navy insignia: Alleged improper use of replicas OLS MUTIIIOS ib Suepes 706 
Neglecting unfairly or deceptively, to make material disclosure: 
As to— 
Composition of product— 
Wool)Products: Labeling Act. <aiirat ky seantohn be 79 
Quality, grade, or type of product— 
BetondsMobsdlete; Giese Gtieavictnming doubory lo niaite 4 580 - 
SatetwiePprodectcle ws coda 24 Le eile ain A Lis igs 371, 558 
New River case, ““Dorothy’’ coal and the !______ £0 ANSE SS ee GOL) BG: 859 
Nondisclosure, deceptive. (See Neglecting, etc.) 
“Nonwarranty clause’”’ on container: 

As not curing advertising misrepresentation in mail-order sale_______ 9 
Nutritive qualities of product, misrepresenting as to.(See Advertising, etc.) ~ 612 
Obliterating quality markings. (See Concealing, etc.)__________________ 580 
Offer, misrepresenting, as alleged, ability to perform___________________ 742 
Offering unfair, improper, or deceptive inducements to purchase: 

Through representing or offering, falsely or misleadingly — 

ASENUS EATMMOSOLpPLONtsac 2 oe eee Tih. Seo lai = BU EOI eee 
Free seodstorisernicesseseec ss s2e ss S o8 552 Gas 32, 58, 361, 491 
Guarantees inieenerale Seu Song viet Sabon: Tessie 6 339, 361 
Individual-attention onservices= stor = 2555 ae se 254 
Individual’s'special selection 22% ,26U NA » bet) + DN 32 
Inducement conditioned on unlawful practice_________________ 294 
obietiaramtces Sas te SOUISI OO Tame Secu hewie 213 ‘Oliva ict eres i, 192 
Jobs‘and*employment services 2s Soe 4B SRA peplsauroly 254 
inmiited! offers Orsupplicse Ome! Bat NDS ie) RO Se ste See ee » 491 
Membership in fictitious organization or guild_________________ 254 
Opportunities in product or service___--2_--_----22+-=- 192, 254, 361 
Specialhorthimited oérsLy Naw so SEE EUR a ey oil nye 32, 58, 206 
APerivis, aMaleond ions sete soe ake Saeesht ANN ES GE ee 254, 361 

Certificate ofaward ied sii sy Fe ie Hy Rien aes cr Pe fs 254 

imespayimentser se 22k LEA RMAUT SS Si BUeth TOO eRe 254 

Offers, special and limited, misrepresenting as to. (See Advertising, ete.; 

Ofenineadecepbivie metic.) === = on ae enn een Se eae 82, 58, 206, 491 
Old, reconditioned or revised product, representing as new. (See Adver- 

tisings -etess “Misrepresenting’ directly /"ete:) =) S22 eS 422 ie eo 32 
Open price filing, in price-fixing program. (See Combining etc.)______ 219, 533 
Opportunities in product, misrepresenting as to. (See Advertising, etc.; 

Offering deceptive, etc.; securing agents, etc.) -______-_i----- 192, 254, 361 
Oral misrepresentation by self or representatives. (See Misrepresenting 

directly, etc.) 

Organization and operation of business, misrepresenting as to. (See Adver- 

Ricca CCS) Me heen ee es Sela es Jo tee Ste eee ae ee 491 
Origin of product, misrepresenting as to. (See Advertising, ete.) __._ 1, 58, 339° 
‘Open price” reporting plans, using concertedly. (See Combining, ete.)_. 533 
Passing off: Product and promotion plan of seller through improper trade- 

TMATKAUSCP Ma Se ae, POS Sa a te ee Seas SA SUE ee a 339 
Patent license agreements: Discontinuance of price fixing provisions 

under, as ineffective to remove illegality, once uniformity established __ 89 
Patents, rights or privileges, using unlawfully. (See Using Patents, ete.) __ 89 
Payment on time, misrepresenting as to. (See Advertising, ete.; Offering 

ECE DLIVCMCUC Mees Me Re ete) ea oe lak St re Sos EE 254 


1 Explanatory statement re stipulation 7758. 
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Performance of competitive products, misrepresenting as to. (See Adver- 
tising, ete.; Disparaging, etc.) --------------+---------27 5072507707 330 
Personnel or staff, misrepresenting as to. (See Advertising, etc.; Mis- 
representing business, etc. ; Misrepresenting directly, ete.) -------- 32, 49, 192 
Physicians’ endorsement of product, representing falsely. (See Adver- 
tising, ete.; Claiming, etc.) ------------------------ ~ eee hep 623 
Place of origin of product, misrepresenting as to. (See Advertising, etc.; 
Misbranding, ete.; Using misleading, etc.) -~------------------------ 1, 58 
Policy of cooperating with other agencies where joint jurisdiction, as 
involved in dismissal of complaint--------------------------------- 831 
Pooling orders to earn discounts, discriminating in price through. (See 
Discriminating, ete.) .-.2a+-2+ 22+ +s+3+ Sse54+-- 2-5 22- eee cress eee 328 
Post Office Department: Order of, prohibiting use of mails, as involved in 
complaint proceeding - - ------=-------------------- 2-7-5 r rect 802 
Potassium iodide content: Disclosure not ROQMIRCG Lops cre eee eet 568 
Practices, unfair or deceptive, condemned in this volume. (See Unfair 
methods, etc.) 
Preparation or manufacture of product, misrepresenting as to. (See 
Advertising, ete.)__.------------------------------s-0----5>7- 58, 127, 491 
Preventive qualities of product, misrepresenting as to. (See Advertising, 
eb) 2 sees fou wena Joe eo ee teeeae ease ee See ee 462, 549, 623 
Price fixing, concerted. (See Aiding, etc.; Combining, ete.; Selling on 
systematie, ete.) 
As alleged, in sale of products under common trade naMmeénae— 730 
Price information: Exchange of, as not necessary to achieve uniform 
prices in view of use of freight equalization. plane a... -<2==4-—=== = 89 
Price lists: Filing for distribution, in price-fixing program. (See Combining, 
ete). outs WD Leelee eee oo ees oe ee epee 219 
Price reporting, open, coneerted. (See Combining he.) hata 219, 533 
Price rigidity, long existing, under freight equalization plan, as not con- 
sistent with existence of effective competition_-_-------------------- 89 
Price structure, under freight equalization plan, along with no bargaining, 
as artificial and monopolistic_-_----.------------------------------- 89 
Prices: 
Combining to fix and maintain. (See Aiding, etc.; Coercing, etc.; 
Combining, ete.; Cutting off access, etc.) - ---------------------- 69 
Misrepresenting. (See Advertising, etc. ; Misrepresenting prices, etc.) - 32, 
58, 206, 491 
Product name, using misleading. (See Using misleading, etc.)_. 1, 49, 127, 206 
Production, dividing eoneertedly, as alleged-_-_-_-~----------------------- 823 
Productive qualities of product, misrepresenting as to. (See Advertising, 
ete, ) i Slee eee sas he ee ee eo be ie Cees eee 9, 462 
Public interest: 
As involved in question of discontinuance of Commission proceeding, 
following abandonment of practice. (See Abandonment, etc.) ~---- 145 
As involved, notwithstanding small sales volume, if false claims not 
discontinued before investigation... -....-_.-+--_---_ == eee 9 


As not justifying dismissal on basis of discontinuance of practice, in 

view of respondent’s insistence on right to publish misleading tes- 
timonialtucesth weg See SOLU k Be ele eee eee ation ees 9 
Punch or push eards, selling. (See Aiding, etc.; Using or selling, ete.)---. 184 


DECISIONS AND ORDERS 


Price quotations, exchanging. (See Combining, ete.).________________-. 585 
Qualities of competitive product, misrepresenting. (See Disparaging, etc. ; 

Misrepresenting directly, ete.) .... -.-.--__. 2. ee 330, 379, 396, 418, 437 
Qualities of product, misrepresenting as to. (See Advertising, ete.; Using 

misleading, etc.) 

“Quality Control Plan”: Standards or lack of, as involved in operation of-. 305 
Quality markings, obliterating. (See Concealing, etc.)____________.__.. 580 
Quantity differentials, establishing standard, as part of price fixing program. 

(Wecveombining) etes= 419 2 lg greb Adee alo wel ootlb. ag ibrearerr ty 89 
Quantity discounts, discriminating unlawfully through. (See Discriminat- 

BEN Ga Se eS A SNE ERO TUM i oe sry opnlld Bone Tapa hy, 136 
Rayon fabrics and garments: Consumer dissatisfaction with, as involved in 

SERS ey CONOR San es ee eas. sotehagh. det aie vomit ati eepel tind »305 
Reconditioned or revised product, representing as new. (See Advertising, 

ete. iisrepresenvme directly? Gb6.j Ite 994) 0), 2a Durie: 32 
Records, opening for inspection by trade association. (See Combining, 

GUC?) eee ah Sorte RIA 30 eet, BIA.) TERME Oy stot norbetiiy 533 
Red Cross: Improper use of name and emblem________________________ 685 
Reducing qualities of product, misrepresenting as to. (See Advertising, 

COUNSELED PRE LE aE LIES AeA LUPO BLIND SE CES Ys ity 623 
Relevant or scientific facts, misrepresenting as to. (See Advertising, etc.).. 254, 


279, 330, 361, 462 
Remedial properties of product, misrepresenting as to. (See Advertising, 


eve. Using “misleading, ete:) soe — St SEE LBS keerOn i  eN ts tO. aly 127 
Resale prices: Concerted fixing and enforcing, as alleged____1___________ 728 
Resale price maintenance, combining for. (See Aiding, etc.; Coercing, etc.; 

Combmmegvetcts Cutting of access!) 2 fan a A ae A 69 


Restraining competition concertedly. (See Combining, etc.) 
Safety: Alleged relative, of one product as compared with others, as decep- 


OLVE AMleCLIS IAL D 11s were eee eee ee ae ANE SoA TD) ELS 6 379, 396, 418, 487 
Safety of competitive product, misrepresenting. (See Disparaging, etc.; 
iMisrepresenting directly, ete:) soe a= 2 oe es ee 379, 396, 418, 437 
Safety of product: 
Misrepresenting as to. (See Advertising, ete.)______-___-_______-- 46, 549 
Failing to reveal material facts with respect to. (See Neglecting, ete.) 371 


Salesmen, misrepresenting orally by. (See Misrepresenting directly, etc.) 
Sample or offer, nonconformance to. (See Advertising, etc.; Offering de- 
COMUING RC UCN ome erate ns Ae oe ee ree eae eee A 786 
Scientific distinctions: Possible, as nevertheless not justifying alleged rela- 
tive safety or danger of one product as compared with others_ 379, 396, 418, 437 
Scientific or relevant facts, misrepresenting asto. (See Advertising, etc.)__ 254, 
279, 305, 330, 361, 462, 612, 623, 636 
Scientists, falsely representing maintenance of staff of. (See Advertising, 
etc.; Misrepresenting business status, etc.)_......__------------------ 49 
Securing agents or representatives falsely or misleadingly: 
Through misrepresenting— 


DArninys Om prowtss sa oe ee eee ee Lae ee ene 127, 361 
OpporvUnmiticgs ee sabe ee RS cake she eh SUE Uae SLY 361 
Selling and quoting on systematic price matching basis: 
Through— 


Using concurrently freight equalization plan, resulting in uniform 
CelIVered Prices ses sea nn ears cet a) SNe Ree re AOR a ce 89 
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Shipping, for payment, goods in excess of order__--.------------------- 786 
Shoes as not adequate to prevent or correct foot disorders, regardless of 
design, onjecohstruetionc. 224 (4-3-5 --+- -- 2-54 aes ae eee 647 
Small print disclaimers, on package of product, as ineffective to purge 
false and misleading advertisement_--------+--------------=----7777 0) 
Source of product, misrepresenting as to. (See Advertising, etc.; Mis- 
branding, etc.; Neglecting, etc.) - --- yon Se. SEP gre Ae Se ee 1, 58, 339) 
Special or limited offers, misrepresenting as to. (See Advertising, etc.; 
Misrepresenting directly, etc.; Offering deceptive, ete.) ------- 32, 58, 206, 491 
Special selection of purchasers, misrepresenting as to. (See Advertising, 
etc.; Misrepresenting directly, etc. ; Offering deceptive) .-------------- 32 
Specifications or standards, as involved in “Quality Control Plan’’_------ 305. 
“Sport clothes in the English manner”: Alleged misrepresentation as to 
sourcejof women s\c0ats 45.26 23dS—-e22es- 355 oe ee oe Bene 682 
Staff, misrepresenting as to. (See Advertising, etc.; Misrepresenting 
business, etc.; Misrepresenting directly; ete.) 2= 2-==-2==2 = 32-54 ===4-— 192 
Standardization of products: Concerted use of, together with freight 
equalization plan, as indicating absence of effective competition — -_---- 89 


Standardizing product, in price-fixing program. (See Combining, ete.)-.- 89, 219 
Standards, consumer: Misrepresenting as to tests under. (See Advertising, 


etc.; Misbranding,ete.)). .0----s + ee—-deeeeeeeedee sete hase cee 305 
Standards, misrepresenting product as exceeding. (See Advertising, ete.; 

Misbranding,wete.) 2c.) - 22 a. at houew eens teekoes eee sempre ia 305 
Standards or specifications, as involved in “Quality Gontrolsklan22: ou335 305 
Standing of product or service, misrepresenting as to. (See Advertising, 

ees): Jie sey eee eh bee es ea ees aoe notion 9 9, 32, 254 
Success, use or standing of product, misrepresenting as to. (See Adver- 

tising, etc.; Using misleading, etc.) --~----------------------- 9, 32, 491, 502 
Suppliers, coercing. (See Coercing, ete. ; Cutting off access., ete.) -..-. 69 


Supply and demand: failure of prices to respond to changing conditions 
of, as not consistent with existence of effective competition, under 


freight equalization plan__----------------------------+----------- 89 
Survey: Misrepresenting as to Nation-wide- -------------------------- 782 
Symbols, formulating code of, to identify products of competitors, in price- 

fixing program. (See Combining, etc.)----------------------------- 219 
Symptoms, advertiser’s suggestion as to cause of, as false and deceptive... 612 
Symptoms or ailments, misrepresenting as to. (See Advertising, etc.)_.- 279, 6386 
Terms and conditions, misrepresenting as to. (See Advertising, etc.; 

Offering ete.) shes abeeeete dan oat Ree Sate Ss -e ee S Pa eae 254, 361 
Terms of sale in price-fixing program. (See Aiding, ete.; Coercing, ete. ; 

Combining, etc.; Cutting off access, etc.) _..-.---------------------- 69 
Territory, concerted division of, as alleged, in sale of products under 

commonvtrade mame: =. 24 36d oc be ere eee mat pee eee ee ae 730 
Testimonials, misrepresenting as to. (See Advertising, ete.; Claiming 

indorsements, 6t¢:) so.wedebwidues beet ae ae te eee ae eee ae 9, 279 
Testimonials: Use in advertising barred if statements of laymen, even in 

good faith, proven false by experts_._-------------+++---+-+---~------ 9 


Tests: Charges of complaint as not made by independent bureau, not 
sustained 

Tests, misrepresenting as to. (See Advertising, etc.; Misbranding, etc.)-- 9, 305 

Therapeutic properties of product, misrepresenting as to. (See Adver- 
tising—medicinal, etc.) : 

Threats, using to maintain prices. (See Coercing, etc.; Combining, etc.) - 69 
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Page 
Trade association: 
Misrepresenting tests and approval of product by. (See Advertising, 
eve.; Misbranding, ete.) __ /_ “Tal1LL ae Aras taney gudbealeiay wit 305 
Organizing for use as central agency in aid of price-fixing program, 
(See Combining, ete.) ._ .lubwalau novoliving so_culwy euiatiut oui 219 
Using, to promote price fixing and restrictive programaueee_ elt y 89 
Trade-mark: Misrepresenting as to maker of product through improper 
use of. (See Advertising, etc.; Misbranding, etc.; Using misleading, 
te RAR a ab ase ws Mca Seca latices 240.2. 2 fee: 339 
Trade name of product: 
Concerted action to restrain sale under common, as alleged___________ 730 
Using misleading. (See Using misleading, ete.)________.___. 1, 49, 127, 206 
Trade names and geographical Origiis#osieed Matusepeellh sla. ih 859 
Trade names: Deception engendered by, as removable only by discontin- 
vanedosterm IH Oeeetwn oo VOU Tuas: INO a ysurelts vate 1 
Trade or corporate name, assuming or using misleading. (See Assuming, 
be.) Emenee ie {Deane ay iene irre uaulnseaaetay idles 49, 206 
Trade Practice Conference Rules: 
Acceptance of as involved in dismissal of complain te Gy rur eeibeal: 812, 819 
Compliance with as involved in dismissal of proceeding ss a= 834 
Signing and abiding by, as involved in dismissal of proceeding_i../__ 7389 
Trade territory: Where advantage of made reciprocally available through 
freight equalization plan... tvsiews Jo neiteteasta YoLlautsstieels- 89 
Trade: Where informed, misrepresentation charge not sustained_________ 305 
Trial examiner’s conclusion: 
Not concurred in by Commission. __ 22-2222 2 2 ee 89 
Not supported by greater weight of evidence___________......_____ 9 
Ultraviolet rays, value of birds or animals of_..______.______.._.____.. 462 


condemned in this volume. See— 
Advertising falsely or misleadingly. 
Aiding, assisting, or abetting unfair or unlawful act or practice. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or misleadingly. 
Coercing and intimidating. 


Combining or conspiring. 

Concealing or obliterating quality markings on product. 

Cutting off competitor’s access to customers or market. 

Dealing on exclusive and tying basis. 

Discriminating in price. 

Disparaging or misrepresenting competitors or their products. 

Furnishing means and instrumentalities of misrepresentation and deception. 
Misbranding or mislabeling. 

Misrepresenting business status, advantages or connection. 

Misrepresenting directly or orally by self or representatives. 


Misrepresenting prices. 

Neglecting, unfairly, or deceptively, to make material disclosure. 
Offering unfair, improper or deceptive inducements to purchase. 
Passing off. 

Securing agents or representatives falsely or misleadingly. 


1 Explanatory statement re stipulation 7758. 
. 866412—51 78 


1188 FEDERAL TRADE COMMISSION DECISIONS 


DECISIONS AND ORDERS 


Page 
Unfair methods of competition, etc.—Continued _ 
Selling and quoting on systematic price-matching basis. 
Using misleading product name or title. 
Using or selling lottery devices or schemes. 
Using patents, rights or privileges unlawfully. 
Uniform prices, terms and conditions of sale: Fixing concertedly. (See 
Combining, etc.). ; 
Unique nature of product, misrepresenting as to. (See Advertising, 
Ste) pe edge sded se hen ieee ab Shes na se Se ns eee 32, 361, 612 
Unique status of product, misrepresenting as to. (See Advertising, ete.; 
Misrepresenting directly, ete.)-------------------------------7 777" 32, 361 
Unique status or advantages of business, misrepresenting as to. (See Ad- 
vertising, etc.; Misrepresenting business, etc.; Misrepresenting directly, 
ete!) swllenssile eh wits cldeeniiee se. bd DersheSinie BOLKE aS SSB ee 190 
United States Attorney’s Office; agreement not to reengage in business 
concerned as involved in dismissal _-------------------------------- 753 
Use of product, misrepresenting as to. (See Advertising, etc.; Misrepresent- 
ing directly, ete.) 5. 22S s2ese ae at 2 Sabet eeeees 9, 32, 254, 491, 502 
Using misleading product name or title: 
As to— 
Composition of product -_- --------------------------- 1, 49, 176, 502 
Identity of product_.-.--~--------------------+=+------"+---- 49 
Manufacture or preparation of product_---------------------- 206 
Qualities, properties, or results of product— 
Antifreeze. 62 22. Jo. 2e@ oe. Se Se eee eeSSses 549 
Medicinal, therapeutic, remedial, or healthful 2. {24-22 ae2 127, 502 
Animallce.2 4 coors se elapse 4 gers 22h Dare 371 
Source or origin of product— 
Maker— 
Tradesmark-Useses 25-year eee 339 
Place— 
Domestic product being imported_------------------- 1 
Using or selling lottery devices or schemes: 
Selling lottery devices.._.-------------------------------- 184, 349, 479 
Using in merchandising----------------------------------- 322, 349, 479 
Using patents, rights or privileges unlawfully: 
Through— 
Licensing and cross-licensing, price-fixing, and restrictive arrange- 
VV YAGS  eee 9 a ca 89 
Value of competitor’s product, misrepresenting as to. (See Disparaging, 
ete.) duuwn Wn Lbleoe 2b) Rees ee ee eee ee 491 
Value of product-or service, misrepresenting as to. (See Advertising, ete.). 206, 
254, 491 
Vitamin content of product, misrepresenting as to. (See Advertising, ete.) 612 
Vitamin D: Importance as involved in questions of diet and ultra-violet rays. 462 
Vitamin E: Use not established as essential to human nutrition _-------- 612 
Vitamin preparation: As not adequate to relieve ailments when taken 
in recommended, dosage--~----4-=+ 54-51-4455 5 2 = ence 612 
War production: Suspension of proceeding on complaint as requiring 
further investigation and new complaint___-_------------------------ 723 


Warnings or threats, using, to maintain prices. (See Coercing, ete.; 
Combininoetct) ees ee ae ae eee ere a ie aed NO 69 
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Page 
Warranty. (See ~ Nonwarrantyiélanseltitqsu!ba thesia xigeled canbe 9 
Wool Products Labeling Act: 
Criminal action indicated for intent to violate__..._....._________. 79 
Good faith and lack of intent as not proper defense to corrective 
action sundeR elt e aH OCA ARROODR TBST US Batt. 79 
Misbranding under. (See Misbranding; ete idaziehit Joasuiverus 79 
Pleas of “confession and avoidance” as not proper defense to correc- 
tive actionpundert Aise2e- oo), Cea ebtiasaidaad WAgupet): ! 79 
STIPULATIONS 
Advertising falsely or misleadingly: 
As to— 
mlments anid symptoms.ofd. 112s) SLi Lee) 845 
Business status, advantages, or connections.___ 856 (7750), 909 (7860) 
Agent for foreign manufacturer______________________ 854 (7748) 
Awards"or trophiess=J9n lus Jodeywads.ta.2) pani! 912 (7864) 
Businessas-incorporated=._.....- lemme oi easdonl 848 (7735) 
Connections and arrangements with others— 
Govemment=2s 32 eer LL A 914 (7868) 
@ivilService:¢.2542245J2222. eleiagnieel 914 (7869) 
Poultry. associationstiieeied. Wena pce we kL 868 (7776) 
Publishers2.2e" ace 55 555 oe) BEL 913 (7867) 
CCRC ROSS Rie te Saar er a nce en Se eal 907 (7854) 
iUmiversitiess:i2£22c22452. Jee Rielais Baa ie 913 (7867) 
Dealer being— j 
Babordtoryee: ta aa) Te Ae 906 (7851) 
Manufacturer_856 (7750), 866 (7770), 872 (7786), 882 (7809) 
Doctor’s supervision... - .2usiagiinaws Jaguinisyal) _ 901 (7846) 
Government ‘connection. _._... Yeiehod Jute Ao) 882 (7807) 
Civil-service connection...--._..---Lovioelee tl. 869 (7779) 
EMIS tony eee ot Ee 849 (7738), 852 (7742), 901 (7845) 
Na tumeloi-businessteses = aot oo a 869 (7779) 
rBersonnelit ee AA cect ce ee 860, 872 (7785), 909 (7860) 
ResearchisOyys Ale. APS 5). TAR (oayy Bag oe. 848 (7735) 
Private business being cooperative._________________- 848 (7735) 
Private business being- “Institute” 25-25 8 ee 895 (7832) 
897 (7836) 
Sizerand’scope)s £4 9980 2a dau bus 4 849 (7738), 868 (7774) 
Success, use, or standing of product__...____.______- 852 (7742) 
Mine urDUSINGSS = see sans oes S42 ol Soe oe ee 849 (7738) 
WniqMes a ESa se Pee SERS) BEA AOR So eles 905 (7850) 
Unique nature=2o ies 45 oss 39 Jaiegoig salsa 901 (7845) 
Volumesok busihessiee guys 248 sai yout eietiini ss 856 (7750) 
Comparative merits___...--.-_-- 854 (7748), 858 (7756), 859 (7757), 
861 (7762), 880 (7804, 7805), 885 (7814), 891, 902 (7848) 
Competitive: productss4s -2ssess2<2r 2-25 e8 885 (7814), 902 .(7848) 


Composition of product_. 846, 847 (7595, 7605), 853 (7745), 855, 865 
(7769), 869 (7778), 871 (7784), 872 (7786), 874 (7790), 875 (7793), 
876 (7797), 880 (7805), 882 (7809), 884 (7813), 886 (7817), 887 
(7819), 888 (7821), 889, 892 (7826), 897 (7837), 898 (7839), 890, 
908 (7857), 909 (7858), 910 (7861), 912 (7866). 

CONnCeMC Ma ey) ee ea Eee OIE YY BAS YS) OLA too 913 (7867) 
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Advertising falsely or misleadingly —Continued 

As to—Continued 
Durability... ... .. .--tietebs st be sane ae cee 882 (7809) 
Barningssé .sci deli sueueet ee a Jaa Se 888 (7822), 909 (7860) 
Free..._ 849 (7737), 849 (7738), 850, 861 (7760), 862, 873, 895 (7831) 
Government indorsement_----------------------------- 887 (7818) 
Specifieationsg.a4 ust 22--sseebbe-e Se > eh mache 884 (7813) 
Government specifications— 

Bureaw of Standards=22 == —2-=—=—==—= 879 (7802), 885 (7815), 891 
U.S. Navyes ven le ee ee ee ae 909 (7859) 
Govermment,tests._---==2=-.2._.- <u eee SS 868 (7777) 
Guarantees: _ 22. = = 875 (7793), 878 (7800), 902 (7847) 
COT ifelt.  k S Be Se Bee a a 863 (7765) 
History____ 868 (7777), 886 (7816), 896 (7835), 902 (7848), 909 (7860) 
Identity <...-<<ss<cs<.=HeieeAleeet ee ioeet ee ee ee eee 873 

Indorsements or approval of produet— 
Doctors.in.eeneral_ 25. ==. eee Sa 863 (7766) 
Physicians impenetale.atcoctjscss Ieee ae ee 902 (7848) 
Red. Cross.-< < co. 3s et ee 907 (7854) 
Testimonials: 25. oa2..asoe 8. 2 ee ee eee 909 (7860) 
U. S. Department of Acpieaiate tei aieeee ae ee th 2s 874 (7790) 
U.S: Goverment .<. 22.25 es = ._ e a 887 (7818) 
NODS Ae een eee ee Se See 909 (7860) 
Jobs,and. employment... 869 (7779) 914 (7869) 


Manufacture or preparation of product__ 849 (7738), 853 (7745), 854, 
862, 864, 872 (7787), 874 (7791), 875 (7792) (7793), 879 


Hngraveul Gere + De 1 HEN SS AAR eyeriaaten tes __ == 876 (7796) 
Government, specifications __—___ +44 sssnse eee 884 (7813) 
Ground and polished, =- = -aaesse 879 (7802, 7803), 885 (7815) 
Hand-forged =< a= 2c += Sees BRP Rs 854 (7748), 866 (7770) - 
Riehuitbet Letts t Obes 2 5 ee eee 902 (7847) 
Manufacturer... <2 Sece< ace a eet Any pepe Se 891 
Nia Guin ee IE Be oe ee 846, 847 (7595, 7605), 851 (7741), 


863 (7766), 867 (7773), 875 (7793), 878 (7801), 884 (7813), 
889, 902 (7848), 897 (7836, 7837), 899 (7841), 912 (7866) 


Old, used, second-hand or reconditioned product_ 896 (7835), 909 (7858) 
Opportunities in product or service__ 872 (7785), 888 (7822), 909 (7860) 
Patent rights +... essere Ue Se ets ee a See 912 (7866) 
IPTICRS Ho ee oo ee 845, 849 (7737, 7738), 

855, 888 (7821), 894 (7829), 898 (7840), 906 (7852) 
Qualities, properties, or results of produect— 


Auxiliary, improving and supplemental____-_____-_--- 900 (7844) 
@oldt-fastic /A252% 225. 5b ee SUA GS ON SSE 2 CT TD 
Cosmeti¢s< 12-2... 865 (7768), 897 (7837), 900 (7843), 902 (7848) 
Distasesfree. oo. wos wewccens bad sein sonia 878 (7800) 
Durability: or perminelice.22 - Linde: de ores 851(7741), 

854 (7746, 7748), 880 (7804), 889 
Biduestionales_ 0NeT 08 Wye es ee. Pee Ieee 897 (7836) 
Bree sl Seo) fe _UMer) oan. dee “eee gap eee 877 


Functional effectiveness, operation, and scope in general_ 857 (7753), 
875 (7793), 883 (7810), 885 (7815), 887 (7818), 891, 905 (7850) 
Improving 1.23.2 220 ince Se eee ee eee 897 (7836) 
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Page 
Advertising falsely or misleadingly—Continued 
As to—Continued 
Qualities, properties, or results of product—Continued 
Hea so ROOL sabe tite ee eee PIE 846, 847, 896 (7834) 
Medicinal, therapeutic, remedial, and healthful__ 845, 856 (7751), 
857 (7752, 7754) 862, 863 (7764, 7766) 864; 865 (7768), 866 (7772), 
867 (7773), 873 (7788), 874 (7790), 877, 878 (7801), 880 (7805), 
885 (7814), 888 (7820), 890, 891, 892 (7827), 900 (7843), 901 
(7846), 902 (7848), 906 (7853), 908 (7856) 


Rowliny ete 2 876 (7795), 906 (7851), 911 (7862) 
INSU B RTL YG ete i oh ne ae al nO OD 865 (7768) 
SEP Ore an a oe an ote ete on 2s. SII 854 (7747), 


862, 863 (7766), 873 (7788), 874 (7790), 877, 885 (7814), 892 
(7827), 900 (7844), 902 (7848), 906 (7851) 


Productivity weee Seem ite to slaseroeyel Tartan 885 (7814) 
ve Gi Cineaey ha ee rs te et ae 878 (7801) 
Supplemental foodie. 45 pe Ato 863 (7764) 
‘Buabercapacit yer eee eatin 867 (7774), 870 (7780) 
EAS Crp POOL eh nar sees So 5 = EE ie EMA dy | 880 (7804) 
Quality aah eee oe wee oe = ee es pe nee eee ete PRUE 849 (7738), 
858 (7756), 868 (7776), 888 (7821), 899 (7841) 

UCCONOG eae ws ee fen eae te eee xe 4 = SEY 855 

Qi aniGit Vamserres cael Jaen rn SUI es Sega 2 912 (7865) 
Safety sence e es 868 (7775, 7777), 883 (7810), 886 (7816), 902 (7848) 
Scientifiefortreleyant fACts2 2! PONTE NAL Bileewiilie gu eo 845, 


868 (7774), 869 (7779), 872 (7786), 874 (7790), 885 (7814), 
887 (7818), 888 (7822), 392 (4827), 894 (7829, 7830), 902 (7848), 
912, 914 (7869). 


Size es pO DOG TORE 1G St) ENE OA Bees ore Le 896 (7835) 
SOURCE Rmerrr 26 5 os ee es eee 895 (7831) 
Domesticvs.toreign==<-=--.<5- 2-25... 854 (7748), 871 (7783) 
HOR Cie in tS yori eg SS ope BL ATE A 912 (7866) 
Makervs22t -nenteccnceedcas 870 (7781), 878 (7799), 913 (7867) 
i Ce mmipee yee Sal SE fe ee ey 859 (7758), 875 (7792) 
“Dorothy”’ coal and ‘‘New River” case____________-- 859 (7758) 
BORO pE eis epetice Cress Abie iy) oh reno ese 868 (7774) 
Special selection of customers____._______---_/---_------ 909 (7860) 
SIUECENS7 Lise? ClO Meee eee CUS oe OA ig 856 (7750), 889 
Huneral/dinechors + Assy JO fs Fa One), Dae Skiers 905 (7850) 
Tests— 
Underwriters-Laboratories- =~ 20s 2 lee 852 (7742) 
Unitedsstaves! Governments 2.2.22 eee eee oe 868 (7777) 
Piradeemarkericints meyer ae me one ee eee ah ee 901 (7845) 
Ay Cee ee, De penee h ee  s ee ee ee ee 912 
RUTitonere AEs fares eh hd A eee OA Aol A oh a) 900 (78438), 902 (7848) 
Wniquesnature-<=2 2522522228522 =- 851 (7741), 853 (7745), 880 (7804) 
Wie IG ee EE now an = mm on ae Eh LT ROO 2 ln 896 (7835) 
Assuming or using misleading trade or corporate name: 
As to— 
Business statusses. 4-H Ser ae abs =o === 2-252 See ee 856 (7750) 
Connections and arrangements with others— 
Governmentis_-- = cece ee eee 914 (7868) 


Wivil Ser VICE 2s =snszeteeesezcscsecseseen ston: 914 (7869) 
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Assuming or using misleading trade or corporate name—Continued . 
As to—Continued 
Universities:..<22.+ 2s. 2 eee 6 oe ee eee 913 (7867) 
Dealer being— 
Waboratorys. 2-02-2592. ease oe ee 906 (7851) 
Mianutacturerts Dyene =) ieee) eps eer ee ee 866 (7770) 
Fictitious collectionagency 2. 2e5-2942255-52542-24 --- 909 (7860) 
Governmentreonnection== 222. => 225-42 =2=> se _—— 882 (7807) 
GiviliServicey@ommission= _ eee. Be Se teee ee 869 (7779) 
Nature,of businessiaaee- 2829s) us eee Be 2 eee 869 (7779) 
Private business being— 
Cooperative... -.- 3. =- bene ne eee 848 (7735) 
CCTNStitlbOn = = See Sees oe eee 895 (7832), 897 (7836) 
Qualities— 
Medicinalecots 4.295 28s eek oe eee eee .864 
Claiming or using indorsements or testimonials falsely or misleadingly: 
As to or from— 
Doctors. in general 22 - 125-2 ..2---~ feqeR yee ee = 863 (7766) 
Government specifications— 
Bureaucof, Standards 2 =. => aan = eee 879 (7802) 
@raduatedacctse (ose se 2 oe ee ee eee ee a ee 909 (7860) 
ivy siciansem, general spe see eee ee 902 (7848) 
Regi@ross fs ec ate re Se ee ee 907 (7854) 
Wins: Departimentrote Agricul Une see er 874 (7790) 
WisSs Goyernm cnitjays 20% seer 2 a eees hes 8 ee 887 (7818) 
Concealing or obliterating law-required or informative marking: 
As to— 
Source or origin— 
Maker. cs traereet s i S ee ee 896 (7835) 
Disparaging or misrepresenting competitors or their products: 
Competitors— 
Businessjmethods_-=-- 4-2. 32... ees 852 (7742), 901 (7845) 
WMrade-mark infringemente. 2-2-2202 2- ose s =e a. eee 901 (7845) 
Productewwe. pro. (yowes are. 22 ees. ee eee 901 (7846) 
Qualities— 
Medicing i. jase ete SE ee a alee Poet hea ees 885 (7814) 
OU BIG sia s ot ee ee ee i en ee a 858 (7756) 
Medicinal..- 33. 3-065 tees ashe 3435 eee 902 (7848) 
SDorothye) coal and:the New River. Gasé...- - 220. =o -eseeeecee ee 859 
Furnishing means and instrumentalities of misrepresentation and deception: 
Through— 
Deceptive letters and merits. .< sess se4¢ 24 25 se eee 888 
Misbranding or mislabeling: 
As to— 
Composition on ee te ce ent ee 853 (7745), 865 (7769), 
869 (7778), 871 (7784), 876 (7797), 882 (7809), 886 (7817), 890 
SGoldv Milled Swey. a29-. |e lo ce 5. ee ae ee eens! 882 (7808) 
Wool Products Labeling Act__._.__-___-~- 848 (7736), 887 (7819) 
Doctor's, super Vision .2usi.45a<pesno a Sse eee ee ee 862 
Manufacturevon preparation. Sassen 869 (7778) 
QB Tb yi Bi ces = ee ee ee ee 852 (7743), 882 (7808) 
Source: 
Domesticvor foreign. ozcrau Lae een een See eee 871 (7783) 


Makerj2 3 228. Ce ee tee oe ee 870 (7781), 878 (7799) 
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Misrepresenting business status, advantages or connections: Page 
As to— 

RWaGs OP RIOD DIES <0. aso ta.. alin eeein. an-asiitouten 912 (7864) 

Blsiness.as.incorporated__ ind sileds.) ebudind toot - 848 (7735) 

, ETOP OITA CSN 0% 1 a a i ee eet 852 (7742) 

Connections or arrangements with others— 

RGAE OINOU Gen ee ek te Nite Se 914 (7868, 7869) 
MOntieWencociabions.. 8 ee ee 868 (7776) 
eS suck io ans RY Sati, been BEA 913 (7867) 
PCG LOREr. twe See ee ye tine) ae Ot) oe Oe 907 (7854) 
EDO ROPSI OR Dt Se ae e , ere eAl 2 nae 913 (7867) 

Dealer being— 

Laboratory .....1c.. =. Seesdaey o1 Binoaeanaac agli 906 (7851) 
Manufacturer____- 872 (7786), 882 (7809), 856 (7750), 866 (7770) 

Peto se gupervision..- 2 eats 901 (7846) 

Fictitious collection agency __./2._____-__ ee 909 (7860) 

Government connection... 2- __t4beo dtis-einiham peed. 882 (7807) 
Giyil-senvicd Connedtion..<. 2 ban eee 869 (7779) 

| BUTEA CONC ele i i rae aaa a 849 (7738), 852 (7742), 901 (7845) 

ATOR etOn remanesg: 5 ee aa beh eserens Hee 869 (7779) 

Rersanien 925. (F855) Eta. attine 26 souk 860, 872 (7785), 909 (7860) 
Leee STOR a. eae a he ei ot ae Totes 848 (7735) 

Private business being— 

Coopermiivesutt. ft hasssheae.oé caciti intron tn abs 848 (7735) 
Institutes=.. 2. so 22... -eeeiiiatatine se 895 (7832), 897 (7836) 

Sine and extenta shewstear sp suid anthpolets aibie 2a 856 (7750) 

Sizevandiscopelsser elainaceite..4 eyo tearpecy aby 849 (7738), 868 (7774) 

Timecdol business sscstrei ce Tesidgesmel volte mtitds «. 24! 849 (7738) 

Uniqueledieviy leds sn Bact tae uk nt bnna icin «a Sebo 905 (7850) 

Unique:natures._ 2. . =). 2: pe IE ey ecg ee ee Oe ie AD OR te 901 (7845) 

Volume oF pusinesss 140, delNemominiani bok soesin sav 856 (7750) 

Misrepresenting directly or orally by self or representatives: 
As to— 
Qualifications! 2 22810o2 B0_ Vee YG-gielw 10 /lasiib Bititetess 888 (7822) 
Misrepresenting prices: 
As to— 

Comparative: 22°08) Sat Pe St 8) Tievtisgogeb so ylrAlty. guy 849 (7738) 

Exaggerated, fictitious being regular_ 849 (7737), 888 (7821), 898 (7840) 

Regular as reduced for clearance._...___ :22=2 9002 0_.UA lie 855 

pcientificiand relevant factsaeue oe ome ae BU DOT Le 894 (7829) 

Usual being special reduced 222 20 Aamten sa ytolio: Se 845, 906 (7852) 

Misrepresenting quantity: 
As to— 
Oversize containers. =. ut J Soue NG fetes] eee 899 (7842) 
Neglecting, unfairly or deceptively, to make material disclosure: 
As to— 

(COmpoOSsiblonssem se let sae ee eee 872 (7787), 876 (7797), 890 
Ray Nes n2 so se sere sores sere sei 2 sess 2 Oe 855, 876 (7794) 
Pphieat hers Le tes seeks EG AULA | SENS AGUS» 867 (7774) 
Wool Products Labeling Act____________- 848 (7736), 887 (7819) 

JObS eee eec ere tetc ett cee cee pee tte eet SR 909 (7860) 

dhegal-requirements:==22=-2===222s223222255-seeceSUUe 909 (7860) 

Mantfacture+<.—---2222ct2ct tetece ze scc eee nsec ely 872 (7787) 


1194 FEDERAL TRADE COMMISSION DECISIONS 


STIPULATIONS 
Page 


Neglecting, unfairly or deceptively, to make material disclosure—Continued 
As to—Continued ; 
Manufacture or preparation— 


Wool Products Labeling Act------------------------ 869 (7778) 
Natiiretc eno eo eet Beet ee eee oa 894 (7829) 
New-appearing product being old_---------------------- 866 (7771) 
Qualitye oc oi aes eh eee eee 852 (7743) 
Rafetye one ee ee eee 897 (7838), 902 (7848) 
Scientific and relevant facts__-------------------------- 894 (7829) 
Source: 
Malkerie <= 2. ee eee 896 (7835) 
New River case, ‘“Dorothy” coal and the_.--------------------------- 859 
Offering deceptive inducements to purchase: 
As to— 
Parnings:-_._ oe 888 (7822), 909 (7860) 
ree cO000Sae eae 849 (7737, 7738), 850, 861 (7760), 862, 877 
Extra products with order_------------------------ 895 (7831) 
Guarantecses se eee ee ee 875 (7793), 878 (7800), 902 (7847) 
Tite? Gee MM * Bee <9 eS eee 863 (7765) 
Jobs andremployment= esas ss=s— === eas 869 (7779), 914 (7869) 
Opportunities in product or service. 872 ( 7785), 888 (7822), 909 (7860) 
Special or limited offers___-_---------------------------- 906 (7852) 
Slack-filling of containers__---.-~.-------------=-++-------+---+-- 899 (7842) 


Unfair methods of competition, ete., condemned in this volume. See— 
Advertising falsely or misleadingly. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or misleadingly. 
Concealing or obliterating law-required or informative marking. 
Disparaging or misrepresenting competitors or their products. 


Furnishing means and instrumentalities of misrepresentation and deception. 

Misbranding or mislabeling. 

Misrepresenting business status, advantages or connections. 

Misrepresenting directly or orally by self or representatives, 

Misrepresenting prices. 

Misrepresenting quantity. 

Neglecting, unfairly or deceptively to make material disclosure. 

Offering deceptive inducements to purchase. 

Slack-filling of containers. 

Using misleading product name or title. 

Using or selling lottery schemes or devices in merchandise. 

Using or selling lottery schemes or devices in merchandising - ------ 851 (7740), 

853 (7744), 858 (7755), 861 (7761), 867 (7774), 881, 883 (7811), 
884 (7812), 890, 893, 895 (7833), 905 (7849), 907 (7855), 911 


(7863) 
Using misleading product name or title: 
As to— 
@ompositione. | S282 ee 853 (7745), 
855, 865 (7769), 869 (7778), 871 (7784), 872 (7786, 7787), 876 
(7797), 882 (7809), 886 (7817), 890, 892 (7826) 
Silke . 4o4. 2 bok PE eee ee es eee 910 (7861) 
@ompotind i. 22 Jef Riese esee tags S555 See eS eee 889 


@ontentt 2... ee shew eee eee oe eee eee ee 913 (7867) 
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Using misleading product name or title—Continued 
As to—Continued 


acme einen eer ea. Sere le 862 
Government specifications: 
eee ON Weedeater ey 909 (7859) 
Oly eee eee ay, ee 862 
Edemrity Of productos: oc. | a | ed 873 (7789) 
Manufacture or preparation______ 874 (7791), 966 (7790), 902 (7847) 
INaturetee it oi. Wee cus 847, 851 (7741), 889, 899 (7841), 912 (7866) 
Qualities, properties, cr results of product— 
Medicinal~ ot 5 B'S 863 (7766), 892 (7827), 908 (7856) 
1 EGS KCN) Cie eae es Oy ec dee OS ye ae 874 (7790) 
Ree) te eee ee, Fer i eng 1 nae eee 899 (7841) 
Scientific and relevant facts._..._____________.._.._____ 894 (7830) 
Source: 3 
Domestic ag foreign. 22 ee 871 (7783) 
EOS Reset ee eels ENE Dek te eee, * 912 (7866) 
Maker 5.5. 870 (7781), 873 (7789), 878 (7799), 913 (7867) 
incense te ee eee a SORE Ue et te 859 (7758) 
“Dorothy” coal and ‘“New River” case__________ 859 (7758) 
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